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Appellee Gary Kirsch, Guardian of Jessica M. Jacobson, respectfully moves this Court
for leave to substitute the attached, corrected Table of Contents and Table of Authorities for the
Tables that accompanied the Merit Brief Appellee filed on March 1, 2016. After filing his Merit
Brief, Appellee noticed certain typographical errors and other errors in the Tables that could
confuse the Court and other counsel. No substantive changes are being made, and other parties
will experience no prejudice as a result of the requested substitution.

Respectfully submitted,

THE CHANDRA LAW FIRM LLC
/s/ Donald Screen

Subodh Chandra (0069233)

Donald Screen (044070)

1265 W. Sixth Street, Suite 400
Cleveland, OH 44113

PH: 216.578.1700/FX: 216.578.1800

Subodh.Chandra@Chandral.aw.com
Donald.Screen@ChandraLaw.com

Attorneys for Appellee

1



CERTIFICATE OF SERVICE

A copy of the foregoing was served by electronic mail on this 3rd day of March, 2016 on the
following:

Bret C. Perry (0073488)

Brian F. Lange (0080627)

Bonezzi Switzer Polito & Hupp Co., LPA
12300 East 9™ Street, Suite 1950
Cleveland, OH 44114

PH: 216.586.2013/FX: 216.875.1570
bperry@bsphlaw.com
blange@bsphlaw.com

Attorneys for Defendant-Appellant
Cleveland Clinic Children’s
Hospital for Rehabilitation

Steven G. Janik (0021934)

Audrey K. Bentz (0081361)

Janik LLP

9200 South Hills Blvd., Suite 300
Cleveland, OH 44147

PH: 440.838.7600/FX: 440.838.7601
Steven.janik@janiklaw.com
Audrey.bentz@janiklaw.com

Attorneys for Defendant-Appellant
Ellen C. Kaforey

Gregory T. Rossi (0047595)

Carol N. Tran (0089192)

Hanna, Campbell & Powell LLP
3737 Embassy Parkway, Suite 100
Akron, OH 44333

PH: 330.670.7300/FX: 330.670.7478
grossi@hcplaw.net
ctran@hcplaw.net

Attorneys for Defendant-Appellant
Akron Children’s Hospital

v



TABLE OF CONTENTS

Table Of AUTNOTITIES ..eeuvviiiiiiiie ittt ettt v
INETOAUCTION .ttt ettt ettt ettt et e st e e e e e 1
L Under § 2307.60(A)(1)’s plain meaning, any person injured by a

II.

I1I.

IV.

VL

criminal act has a civil action unless specifically excepted by law ........cccceviiiniiiininnen. 4

A. This Court should apply § 2307.60 in accordance with its plain

TTLCATIIILZ ..ttt et ettt et e bt eat e bt et e bt e at et e eat e et e e ab e et e eat e et e ehb e et eebbeeabeenaeeenee 4
B. Good policy reasons exist for reading § 2307.60 in accordance with its plain
JANGUAZE ..ot 6

While § 2307.60(A)(1) requires a person to prove “injury” resulting from “a criminal act,”
it does not require that the person identify or invoke some other statutory or common-law

CIVIL CLAIIM Lo 7
A. Section 2307.60(A)(1) requires no “outside authorization.” ..........cccceeevverieeneennne. 7
B. Civil actions not “excepted by law” are allowed to proceed under

§ 2307.60(A)(1) provided a claimant can demonstrate “injury” resulting

from “a criminal ACt.” .......ooouiiiiiiiiiiiiii e 10
Other Revised Code sections support the plain-language reading of § 2307.60(A)(1)....... 15
A. Several Revised Code sections expressly designate § 2307.60 as the source of a

crime victim’s 1ight of CIVIL TedIess......oovviiiiiiiiiiiiiiic e 15
B. By “expressly excepting” certain claims from § 2307.60’s reach, at least one

other Revised Code section confirms the section’s general but provisional

APPICADIIIEY L 18

Appellants have furnished no grounds for concluding that, despite its plain language,
§ 2307.60(A)(1) is merely “a codification of the common law principle that a civil

action does not merge into a criminal ProSeCUtioN.” ..........cooeeriirneerieenienieeeenie e 19
A. The Story v. Hammond STOTY .......c..cooiiiiiiiiiiiiiiiinieieese e 20
B. The mMoral Of S07D .ecveiiieiii e 24
R.C. 2307.60 does not invade the exclusive State franchise on criminal prosecutions.....25

The absence of legislative action in response to appellate-court decisions construing
§ 2307.60 Proves NOtRING ......coiiiiiiiiiiiieie e 27



VII.  The alleged problems and uncertainty Appellants imagine will result from applying
§ 2307.60 in accordance with its plain language are not permissibly considered here,

and in any event are overstated or fanciful...........ccoocoiinii 29
COMICIUSION .ttt et b e et ht e et e bt et esat e et e sbe e e teenaee e 34
CertIfICALE OF SEIVICE ....viiiiiiiiiiiie ettt ettt ettt ettt e 35
Appendix

A. Excerpts from Antonin Scalia and Bryan A. Garner, Reading Law: The Interpretation of
Legal Texts (Thomson/West 2012)

B. Excerpt from Karl Popper, Conjectures and Refutations (3d ed. Routledge 2002)

TABLE OF AUTHORITIES

Cases

Allen v. Ohio Dept. of Rehab. & Corr., 10th Dist. Franklin No. 14 AP-619, 2015-Ohio-383 ............. 21
Apple Group, Ltd. v. Granger Twp. Bd. of Loning Appeals, 144 Ohio St. 3d 188, 2015-Ohio-2343,

41 NE. 3d 1185 (2015) ettt sttt ettt st st 4
Applegate v. Weadock, Auglaize No. 2-95-24, 1995 Ohio App. LEXIS 5544 (Nov. 30, 199)) ......... 21
Atlantic & Great W. Ry. Co. v. Dunn, 19 Ohio St. 162, 564 N.E.2d 18 (1869)........ccccevviiiiiininnnens 25
Aubin v. Metzger, 3d Dist. Allen No. 1-03-08, 2003-Ohi0-5130 .....cccoveiiiiniiiiiiniiiiieniceieceene 18
BedRoc Ltd., LLC v. United States, 541 U.S. 176 (2004)......cccteviiiiiiiiiiiiiiiiiiiieceeieeteeeeieeeseenee 4
Biomedical Innovations v. McLaughlin, 103 Ohio App.3d 122, 658 N.E.2d 1084

(TOth DSt 199D) ..ttt 25, 26, 27
Cartwright v. Batner, 2014-Oh10-2995, 15 N.E.3d 401 (2d Dist.) ccoeeroiiiniiiiiiniieieiceee 12, 31
Choby v. Aylsworth, 11th Dist. Lake 2006-L-144, 2007-Ohi0-3375 ...cccovoiiriiiniiiiiniiiiienceeee 31
Collins v. Nat’l City Bank, 2d Montgomery No. 19884, 2003-Ohio-6893 ...........cccceviiriiinicineennne. 22
Columbus City Sch. Dist. Bd. of Educ. v. Wilkins, 101 Ohio St. 3d 112, 2004-Ohio-296,

BO2 INLEL2A 637 . e 4
Duer v. Henderson, 2d Dist. Montgomery No. 2009 CA 15, 2009-Ohio-6815........ccccocvevvirieniennens 22

i



Edwards v. Madison Twnshp., 10th Dist. Franklin No. 97APE06-819, 1997 Ohio App.

LEXIS 5397 (NOV. 25, 1997) .ttt 21
Guardianship of Newcomb v. Bowling Green, 36 Ohio App.3d 235, 523 N.E.2d 354

(BTH DISE. TO87) ittt bbbt 21
Gonzalez v. Spofford, 8th Dist. Cuyahoga No. 85231, 2005-Ohio-3415..........cccceueeeeee. 12,13, 15, 31
Groves v. Groves, 10th Dist. Franklin No. 09AP-1107, 2010-Ohio-4515.......ccccvvivvieiiiiieiinnnne. 21,22
Hough v. Dayton Mfg. Co., 66 Ohio St. 427, 64 N.E. 521 (1902) .cceeeviiiiiiniiiieiieeiceeceeeeee 29
Inre C.T. Stoll, Gdn. Ad Litem v. Crawford Cty. Dept. of Job & Family Serv., 119 Ohio St. 3d

494, 2008-Ohio-4570, 895 N.E.2d 527 (2008) .....cccueriiriiiiiiieiieieiieieeeet e 4
Jasar Recycling, Inc. v. Major Max Mgmnt. Corp., N.D. Ohio No. 4:08CV2830,

2010 U.S. Dist. LEXIS 5086 (Jan. 22, 2010)....cc.ccoutiiiriiiiiieiiiieeeeeiteieeeeeieeee e 10, 22
Jones v. Graley, S.D. Ohio No. 2:05-cv-773, 2008 U.S. Dist. LEXIS 12313 (Feb. 6, 2008)............ 10
Lazette v. Kulmatycki, 949 F. Supp. 2d 748 (N.D. Ohio 2013)....c.ccoiiiiiiniiiiiiniiciieniceieen 11, 31
McNichols v. Renniker, 5th Dist. Tuscarawas No. 2002 AP 04 0026, 2002-Ohio-7215 ................... 21
Peters v. Mabinz, 8th Dist. Cuyahoga No. 73373, 1998 Ohio App. LEXIS 3728

(AU, 13, 1998) ..ttt 12
Peters v. Ohio Dept. of Rehab. & Corr., 10th Dist. Franklin No. 14AP-1048, 2015-Ohio-2668.......... 22
Peterson v. Scott Constr. Co., 5 Ohio App. 3d 203, 451 N.E.2d 1236 (6th Dist. 1982)........... 20, 21, 22
Prior v. Mukasey, N.D. Ohio No. 3:08CV994, 2008 U.S. Dist. LEXIS 100668

(NOV. 21, 2008)....eeieeeeieeitetete ettt ettt ettt et 10, 22
Provident Bank v. Wood, 36 Ohio St.2d 101, 304 N.E.2d 378 (1973) ...ceoviiiiiiiiiieeeeceec 4
Red Ferris Chevrolet, Inc. v. Aylsworth, 9th Dist. Wayne No. 07CA0072, 2008-Ohio-4950 ......... 13, 31
Replogle v. Montgomery County, Ohiwo, S.D. Ohio 3:09-cv-102, 2009 U.S. Dist. LEXIS 42843

(MY 19, 2000) ..c.etieiieieeie ettt ettt ettt ettt 22
Riley v. Supervalu Holdings, Inc., 1st Dist. Hamilton Appeal No. C-040668, 2005-Ohio-6996......... 13

Roseman Building Co. LLC v. Vision Power Systems, Inc., 5th Dist. Stark 2009CA00009,
2010-OR10-229.....ce e e e e e a e e e e e e et e e e e aaraaaas 13, 31

il



Scelza v. Mikhael, 9th Dist. Summit No. 22859, 2006-Ohio-1821 ......cccovvviiiiiiiiiieeeiieeee 14, 31

Schmudt v. State Aerial Farm Statistics, Inc., 62 Ohio App.2d 48, 403 N.E.2d 1026

(Bt DISt. 1978 .ottt et ettt passim
Seeley v. Expert, Inc., 26 Ohio St. 2d 61, 269 N.E.2d 121 (1971) ceeoieiiiiieieieiieeeeeee 27,28
Shaw v. Bretz, 3d Dist. Marion No. 9-13-31, 2014-Ohio-3672 ......ccccoveeevivieeeeiiieeeeeen. 14, 26, 31
Stmpkins v. Grace Brethren Church of Delaware, 2014-Ohio-3465, 16 N.E3d 687 (5th Dist.)................ 21
State v. Chicon, 61 Ohio St. 2d 181, 399 N.E.2d 1259 (1980).....cc.coerimirinieiiiiieieerccceeseee 28
State v. Evans, 102 Ohio St.3d 240, 2004-Ohio-2659, 809 N.E.2d 11.....ccccoviiiiiiiiiiininiiiniiees 4
State ex rel. Celebrezze v. Board of County Comm’rs, 32 Ohio St. 3d 24, 512 N.E.2d 332 (1987)........... 29
State ex rel. Plain Dealer Publ’g Co. v. City of Cleveland, 106 Ohio St. 3d 70, 2005-Ohi0-3807,

ST INLE.2d T120 ittt 4,7
Stockdale v. Baba, 153 Ohio App. 3d 712, 2003-Ohio-4366, 795 N.E.2d 727

(TOR DIESE.) ettt ettt b et ettt ettt ettt 22
Story v. Hammond, 4 Oh10 376 (1831) c..eeiiiiiiiiiiiiiieee e passim
Summerville v. Forest Park, 128 Ohio St. 3d 221, 2010-Ohio-6280, 943 N.E.2d 522...........cccuoe..... 21
T.P. v. Weiss, 2013-Ohio-1402, 990 N.E.2d 1098 (5th DISt.)..c.ceoveriinirininiiieicicieniescseseeeaes 11
Tomas v. Nationwide Mut. Ins. Co., 79 Ohio App. 3d 624, 607 N.E.2d 944

(TOth DISt. 1992) ...ttt s 11, 31
Watkins v. Dep't of Youth Servs., 143 Ohio St. 3d 477, 2015-Oh10-1776......covviriiiniiiiiniiiiccn, 33
Wesaw v. City of Lancaster, Case No. 2:2005cv0320, 2005 U.S. Dist. LEXIS 36691

(DEC. 15, 20005) .ttt e e 9,10, 31
STATUTES AND RULES

RUC TiA2 ettt st ettt ettt ettt b et 4
RUCG 230760 .0ttt passim
R CL2307.60(A)(1) 1ttt ettt passim

v



RuC 230701 ettt ettt passim
RUC 2307011ttt ettt ettt ettt et 17
RUC 280702ttt et ettt ettt 16
R 231521 ettt ettt passim
RUCL2907.03(A)(2) 1ttt ettt ettt ettt 11
RG22 18I0 LK) (L) ettt ettt ettt et 13
RUC 2918102ttt ettt et ettt ettt 12
RuCL2913.04(B) oottt ettt ettt 11
RUC 2918142 ettt ettt ettt ettt ettt ettt 14
RUC 2918149 et et 16, 17
RUC 292T.12 et et ettt ettt ettt ettt et 12
R 2921145 ettt a e ettt ettt ettt et 10
RUC 439918ttt b et ettt et e e nne e 18, 19
OTHER

Ohio Legislative Service Commission, Analysis, S.B. 175, Comment D .......ccoceevveniernieniceneennne. 10

Ohio Legislative Service Commission, Final Analysis, Am. Sub. H.B. 488,
http://www .Isc.state.oh/analyses130/14-hb488-130.pdf .......cooveiiiiiiiiniiiece 17



