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IN THE SUPREME COURT OF OHIO 
 
 

State ex rel. Kathryn Van Kirk, :  
 :  

Relator, :     Case No. 2016-0385 
 :  

v. :     Original Action in Prohibition 
 :      
Court of Appeals for the Eighth :  
Appellate Dist., :  

Respondent. :  
 
 

MOTION TO DISMISS OF RESPONDENT 
COURT OF APPEALS FOR THE EIGHTH DISTRICT 

 
 
 Pursuant to Sup.Ct.Prac.R. 12.04 and Civ.R. 12(B)(6), Respondent Court of Appeals for 

the Eighth District hereby moves this Court to dismiss Relator’s petition for a writ of prohibition.  

A memorandum in support of this motion is attached. 
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MICHAEL DEWINE 
Ohio Attorney General 
 
/s/ Jordan S. Berman 
JORDAN S. BERMAN (0093075)* 
      *Counsel of Record 
STEVEN T. VOIGT (0092879) 
Assistant Attorneys General 
Constitutional Offices Section 
30 E. Broad Street, 16th Floor 
Columbus, Ohio 43215 
T:614-466-2872; F:614-728-7592 
jordan.berman@ohioattorneygeneral.gov  
steven.voigt@ohioattorneygeneral.gov 
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Memorandum in Support of Motion to Dismiss 
 

In a complicated case of lasting consequence for the family at issue, Respondent Court of 

Appeals for the Eighth District (hereafter “Eighth District”) acted within its discretion to make 

sure each side could fully present its case to the courts before an irreversible medical decision is 

made.  While Relator (the mother of the child at issue) may disagree with the Eighth District’s 

approach, Relator fails as a matter of law to establish the necessary elements for a writ of 

prohibition.   

The Eighth District did not patently and unambiguously exceed its jurisdiction when it 

granted a temporary injunction and remanded the matter for an evidentiary hearing.  The Eighth 

District’s temporary injunction preserved the status quo and prevented the child from undergoing 

a procedure that would have rendered any further legal dispute ineffective.  Similarly, the Eighth 

District’s remand for an evidentiary hearing was needed to resolve the status of a 2009 custody 

agreement by allowing both the mother and the father to present evidence to the juvenile court.  

Relator’s complaint should be dismissed for failure to state a claim upon which relief may be 

granted.  

I. STATEMENT OF FACTS 

On March 9, 2016, Michael Moritz (the father of the child at issue) filed an appeal to the 

Eighth District, appealing the March 8, 2016, orders of the Cuyahoga County Court of Common 

Pleas.  See Respondent’s Ex. 1, Notice of Appeal. 1  He attached to the notice of appeal 1) an 

order overruling his motion for a restraining order to prevent Relator from transporting the child 

                                                 
1 Courts commonly take judicial notice of documents filed in other courts.  See, e.g., Kramer v. 
Time Warner, Inc., 937 F.2d 767, 774 (2d Cir. 1991).  The Ohio Supreme Court has held that a 
court may consider “appropriate matters” in determining whether a Civ.R. 12(B)(6) motion 
should be granted without converting it into a motion for summary judgment. State ex 
rel. Everhart v. McIntosh, 115 Ohio St.3d 195, 2007-Ohio-4798, 874 N.E.2d 516, ¶ 10.   
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out of Cuyahoga County for medical care, and 2) an order granting Relator’s motion for a 

restraining order to enjoin him from interfering with the child’s medical care.  The latter order 

included the juvenile court’s conclusions about which parent had legal authority under a 2009 

custody agreement.  The juvenile court appeared unaware that Mr. Moritz had filed a motion to 

amend that agreement.  In a transcript of the juvenile court hearings, Mr. Moritz’s counsel 

informed the court that “we also filed a motion to change the shared parenting agreement 

because the child's position has changed and worsened[.]” Respondent’s Ex. 2, Appeal to Eighth 

District, p. 70, Feb. 22 Tr. p. 50.  Instead of acknowledging that already-filed motion, the 

juvenile court told Mr. Moritz’s counsel that he could “[f]ile a motion to amend.”  Id.   

In his appeal, Mr. Moritz argued that Relator and the child might leave Cuyahoga County 

as early as March 10 for the child to receive a medical procedure.  Id. p. 2.  He also argued that 

“[t]here is no emergency” that compelled the child’s surgery this week.  Id. p. 4.  In contrast, 

Relator’s counsel argued that if the surgery does not take place this week, “the next time surgery 

could be had at the Paley Institute if there was an available spot would be in August, and that 

would certainly take her out of a large, significant part of that school year, which we would 

submit is not in her best interest.”  Id. p. 30, Feb 22. Tr. p. 10.     

 On March 9, the Eighth District granted Mr. Moritz’s motion for a temporary injunction, 

temporarily prohibiting Relator and the child from travelling for the child’s medical treatment 

pending further order of the court.  Compl. Ex. 2.  The next day, the Eighth District noted that 

“the juvenile court failed” to consider Mr. Moritz’s motion to amend “prior to granting mother’s 

motion for restraining order to enjoin father from interfering with child’s medical care.”  Compl. 

Ex. 3.  Accordingly, the Eighth District remanded the matter to the juvenile court “with 

instructions to hold a full evidentiary hearing” on Mr. Moritz’s motion to amend.  Id. 
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Relator filed an emergency motion in the Eighth District for reconsideration.  She also 

filed this petition for the extraordinary relief of a writ of prohibition, challenging the jurisdiction 

of the Eighth District to issue an injunction and to remand to the juvenile court for an evidentiary 

hearing.  

II. STANDARD OF REVIEW 

In order to be entitled to a writ of prohibition, Relator has the exceptionally difficult task 

of proving that the Eighth District “patently and unambiguously” lacked jurisdiction.  State ex 

rel. Shimko v. McMonagle, 92 Ohio St.3d 426, 428–29, 751 N.E.2d 472 (2001).  A Civ.R. 

12(B)(6) dismissal of appellants' prohibition complaint for failure to state a claim upon which 

relief can be granted is justified if, after presuming the truth of all factual allegations of the 

complaint and making all reasonable inferences in appellants' favor, it appears beyond doubt that 

a relator can prove no set of facts entitling relator to the requested extraordinary writ of 

prohibition. State ex rel. Ragozine v. Shaker, 96 Ohio St.3d 201, 2002-Ohio-3992, 772 N.E.2d 

1192, ¶ 7. “In the absence of a patent and unambiguous lack of jurisdiction, a court having 

general subject matter jurisdiction can determine its own jurisdiction, and a party challenging 

that jurisdiction has an adequate remedy by appeal.” State ex rel. Shimko, 92 Ohio St.3d at 428–

29. 

III. LAW AND ANALYSIS 

Relator is not entitled to a writ of prohibition. To be entitled to a writ of prohibition, a 

relator must establish that (1) a lower tribunal is about to or has exercised judicial or quasi-

judicial power, (2) the exercise of that power is unauthorized by law, and (3) denying the writ 

would result in injury for which no other adequate remedy exists in the ordinary course of law. 

See State ex rel. Balas-Bratton v. Husted, 138 Ohio St.3d 527, 2014-Ohio-14068 N.E.3d 933, ¶ 

15; State ex rel. Bell v. Pfeiffer, 131 Ohio St.3d 114, 2012-Ohio-54, 961 N.E.2d 181, ¶ 18, 23; 
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State ex rel. Miller v. Warren Cty. Bd. of Elections, 130 Ohio St.3d 24, 2011-Ohio-4623, 955 

N.E.2d 379, ¶ 12.  Relator must establish that the Eighth District “patently and unambiguously” 

lacked jurisdiction when it issued the injunction and remanded to the juvenile court for an 

evidentiary hearing.  State ex rel. Shimko, 92 Ohio St.3d at 428–29.  Because the Eighth District 

exercised power authorized by law, Relator’s complaint must be dismissed. 

A. The Eighth District exercised power authorized by law. 

The Eighth District did not exceed its authority when it 1) issued a temporary injunction, 

and 2) remanded the matter for an evidentiary hearing.  Contrary to Relator’s assertions, both of 

these actions were well within the Court’s discretion. 

1. The Eighth District was authorized to issue the temporary injunction. 

 Ohio courts of appeals have broad authority to issue temporary injunction orders under 

App.R. 7:  “(A) * * * A motion * * * for an order * * * granting an injunction during the 

pendency of an appeal may be made to the court of appeals * * *.” Moreover, R.C. 2727.05 

provides that “an injunction also may be allowed by the supreme court or court of appeals, or by 

a judge of either, as a temporary remedy, during the pendency of a case on appeal in such 

courts.”  See also R.C. 2727.03 (also providing for issuance of injunctions by courts of appeals); 

Dep't of Admin. Servs., Office of Collective Bargaining v. State Employment Relations Bd., 54 

Ohio St. 3d 48, 50, 562 N.E.2d 125 (1990) (collecting statutes). 

 Generally, a court of appeals issues a temporary injunction when it is necessary “to 

preserve the status quo of the case and to prevent any action of the parties from making null and 

unenforceable the final judgment” of the lower court.  Gries Sports Enterprises, Inc. v. Cleveland 

Browns Football Co., 26 Ohio St. 3d 15, 30, 496 N.E.2d 959 (1986); see also R.C. 2727.02 

(allowing an injunction where one is about to or appears about to do an act that would tend “to 
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render the judgment ineffectual”); Wagner v. Railway Co., 38 Ohio St. 32 (1882), at paragraph 

two of the syllabus (“It is within the appellate jurisdiction of the supreme court to allow a 

temporary injunction where it appears that defendant is doing or threatens to do acts respecting 

the subject of an action pending, tending to render the judgment ineffectual.”) 

 In this case, Relator’s plan to take the child for medical care outside of Cuyahoga County 

was an appropriate subject for an injunction.  Relator does not contest that the medical procedure 

scheduled for the child this week is irreversible and would render “null and unenforceable” any 

final judgment on her restraining order—to prevent Mr. Moritz from interfering with the 

procedure—or the related disputes over the legal powers granted by the 2009 custody agreement.  

Gries Sports Enterprises, Inc., 26 Ohio St. 3d at 30.  Unlike Relator’s definition of status quo—

that her upcoming plans for this week should remain unchanged, Relator’s Br. p. 5—the proper 

analysis is whether the parties must be kept in their same current position so as not to “render the 

judgment ineffectual.”  R.C. 2727.02.  Accordingly the Eighth District acted within its authority 

when it temporarily restricted Relator’s travel plans that could have rendered null all other 

rulings in this matter as early as the next day.  In addition, that expedited timetable justified 

“immediate action without response briefs or oral hearing.”  Gries Sports Enterprises, Inc., 26 

Ohio St. 3d at 30.   

2. The Eighth District was authorized to remand the matter for an 
evidentiary hearing. 

 
The Eighth District did not patently and unambiguously lack jurisdiction to remand the 

matter for an evidentiary hearing, as necessary for a claim of prohibition. It is well within the 

Eighth District’s authority to remand a case before it for an evidentiary hearing. Under R.C. 

2505.39, a court of appeals “that reverses or affirms a final order, judgment, or decree of a lower 

court upon appeal on questions of law, shall not issue execution, but shall send a special mandate 
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to the lower court for execution or further proceedings.”  Even if this Court finds the issue 

ambiguous, that would still be insufficient as a matter of law to establish a right to prohibition.   

First, the juvenile court order was a final, appealable order.  On its face, the order stated 

that, pursuant to Juv. R. 34(J), “an appeal of the order herein may be taken to the Eighth District 

Court of Appeals[.]”  Ex. 1 p. 4 (March 8, 2016 order).  Furthermore, R.C. 2505.02(B)(4) 

provides that an order that grants or denies a provisional remedy is appealable if both of the 

following apply: 

“(a) The order in effect determines the action with respect to the provisional 
remedy and prevents a judgment in the action in favor of the appealing party with 
respect to the provisional remedy;” and 
“(b) The appealing party would not be afforded a meaningful or effective remedy 
by an appeal following final judgment as to all proceedings, issues, claims, and 
parties in the action.” 

 
If Mr. Moritz were not able to appeal the order, the child would have the medical procedure at 

issue this week, thus depriving Mr. Moritz of a meaningful and effective remedy. See, e.g., State 

v. Muncie (2001), 91 Ohio St.3d 440, 451, 746 N.E.2d 1092.    

Second, the Eighth District acted within its authority to remand for further proceedings 

after reversing the juvenile court’s final, appealable order.  The Eighth District found that the 

juvenile court improvidently granted Relator’s motion for restraining order—to prevent Mr. 

Moritz from interfering with the child’s medical care—without first conducting an evidentiary 

hearing on Mr. Moritz’s motion to amend the 2009 custody agreement.  This is particularly 

concerning where the juvenile court’s order discussed who had legal authority “to make medical 

decisions for the child” under the 2009 custody agreement in dispute.  Ex. 1 p. 4 (March 8, 2016 

order).  Accordingly, as the juvenile court “failed to resolve” the status of the 2009 custody 

agreement “prior to granting mother’s motion,” Compl. Ex. 3, a remand for a full evidentiary 
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hearing was a proper remedy to resolve whether Mr. Moritz had the right to interfere with the 

child’s medical care.   

B.  Relator has other available legal remedies. 
 

Relator has other legal options available.  “‘[P]rohibition will [not] issue if the party 

seeking extraordinary relief has an adequate remedy in the ordinary course of law.’” State ex rel. 

Caskey v. Gano, 135 Ohio St.3d 175, 2013-Ohio-71, 985 N.E.2d 453, ¶ 2, quoting Dzina v. 

Celebrezze, 108 Ohio St.3d 385, 2006-Ohio-1195, 843 N.E.2d 1202, ¶ 12.  Here, Relator can 

contest the matter in the evidentiary hearing, await the result of her pending motion for 

reconsideration in the Eighth District, or at some point appeal the matter to this Court.  

 These remedies are sufficient even if they do not result in the child receiving the medical 

procedure on Relator’s preferred date of March 17.  As her counsel mentioned in the juvenile 

court proceedings, there appears to be another potential date for the procedure in August.  Ex. 2 

p. 30, Feb. 22. Tr. p. 10.   In both the juvenile court and here, the concern appears to be not the 

immediate need for the treatment so much as the desire for the child not to miss too much school.  

Compl. ¶ 15 (“The upcoming date would minimize lost school days because the last three 

months of Olivia’s rehabilitation can occur this summer when there is no school.”)  Mr. Moritz 

filed a motion to amend the 2009 custody agreement, and the Eighth District appropriately 

decided that the juvenile court should fully consider that apparently-overlooked motion before a 

final medical decision is made. 

There are important issues that still need to be resolved in this case, and the Eighth 

District decided to give the parties a full opportunity to be heard.  While Relator may disagree 

with this outcome, she has not established the elements needed to justify the extraordinary relief 

that she seeks.   
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IV. CONCLUSION 

For the foregoing reasons, Respondent Court of Appeals for the Eighth District 

respectfully moves this Court to dismiss Relator’s extraordinary action in prohibition. 

Respectfully submitted, 
 

MICHAEL DEWINE 
Ohio Attorney General 
 
/s/ Jordan S. Berman 
JORDAN S. BERMAN (0093075)* 
      *Counsel of Record 
STEVEN T. VOIGT (0092879) 
Assistant Attorneys General 
Constitutional Offices Section 
30 E. Broad Street, 16th Floor 
Columbus, Ohio 43215 
T:614-466-2872; F:614-728-7592 
jordan.berman@ohioattorneygeneral.gov 
steven.voigt@ohioattorneygeneral.gov 
 
Counsel for Respondent Court of Appeals for the 
Eighth District 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that a true copy of the foregoing Motion to Dismiss was served by regular 

U.S. mail, postage prepaid, and email on March 16, 2016, upon the following:  

DAVID MARBURGER (0025747)* 
     *Counsel of Record 
Marburger Law LLC 
11201 Edgewater Drive 
Cleveland, Ohio 44102 
david.marburger@sbcglobal.net 
 
JAMES S. CAHN (0032217) 
Skirbunt Cahn Skirbunt Ramsey, LLC 
One Cleveland Center, Suite 3150 
Cleveland, Ohio 44114 
jsc@scslaw.com 

 
Counsel for Relator 

 
/s/ Jordan S. Berman  
JORDAN S. BERMAN (0093075) 
Assistant Attorney General 

 








































































































































































