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The Supreme Court of Ohio 

 

original action in prohibition 

 

 (  

State ex rel., Kathryn Van Kirk, ( Case No. 2016-0385 

364 Bonniewood Dr., Cleveland, Ohio 

44110, 
( 

( 

 

                                                      Relator, 

vs. 

( 

( 

( 

( 

Relator's memorandum opposing  
motion to dismiss her complaint for 
peremptory & alternative writ of 
prohibition  

 (  
Court of Appeals for the Eighth 

Appellate District,  

1 W. Lakeside Ave. # 202, Cleveland, 

Ohio 44113,  

                                              Respondent. 

( 

( 

( 

( 

( 

 

 (  

 

Respondent Court of Appeals argues that it had jurisdiction on March 10 to 

interfere sua sponte with the juvenile court's ongoing control of the underlying 

litigation when it ordered the juvenile court to convene an evidentiary hearing by 

April 15 on a motion pending before the juvenile court. (Exhibit 3 to relator's 

complaint – March 10 order.) 

Respondent's claim of jurisdiction seems to rest exclusively on the last 

paragraph of page 7 of its memorandum. In that paragraph Respondent says that 

the order appealed from "discussed who had legal authority to make medical 

decisions for the child in the 2009 custody agreement in dispute."  
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There was no dispute about the 2009 custody agreement before respondent, 

and the sole order appealed from did not "discuss" who had legal authority to make 

those medical decisions:  It recited as bedrock legal reality that Kathryn has that 

exclusive authority. 

No one has invoked respondent's appellate jurisdiction to review in any 

manner the ongoing status of Kathryn Van Kirk as the sole legal custodian and 

residential parent of the child with full authority to be the final arbiter of which 

medical decisions are best for her daughter. 

Before the Court of Appeals was a single notice of appeal filed by Michael 

Moritz that invoked respondent's appellate jurisdiction to resolve one juvenile court 

order:  The March 8 order adopting the magistrate's decision to enjoin Michael from 

interfering with the upcoming surgery. (Ex. 5 to relator's complaint – March 8 order; 

Ex. 7 to relator's complaint – notice of appeal.) 

Respondent claims that enjoining Kathryn from proceeding with tomorrow's 

surgery "preserved the status quo." To the contrary: It destroyed the status quo. 

Kathryn has today—and since 2009 always had—the authority to proceed with 

tomorrow's surgery. Because of respondent's improvident order, she and her 

daughter can't proceed. 
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Enjoining Kathryn was not a necessary incident to preserve respondent's 

jurisdiction to resolve the only juvenile court order that was before it on Michael's 

appeal. By staying the juvenile court's restraint of Michael's ability to oppose the 

surgery, respondent gave Michael whatever freedom he needed to take whatever 

action he thought necessary. If enjoining the surgery was one of the routes that he 

wanted to take, respondent's stay gave him that freedom. But to do that, he needed 

either to appeal the juvenile court order that denied his efforts to do that, or seek an 

injunction in a court that has jurisdiction to issue one. 

 

       Respectfully submitted, 

 

/s/ David Marburger 

David Marburger (0025747) 

Counsel of Record 

Marburger Law LLC 

11201 Edgewater Drive 

Cleveland, Ohio  44102 

(216) 577-8754 

david.marburger@sbcglobal.net 
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       fax: (216) 363-1433 
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CERTIFICATE OF SERVICE 

  

 A copy of the foregoing is being served this 16th Day of March, 2016 through  

 

the court’s e-filing portal and separately by relator’s counsel to:   

 

 

 

 

Jordan S. Berman (0093075)  /s/ David Marburger   

Counsel of Record  David Marburger (0025747) 

Assistant Attorney General  MARBURGER LAW, LLC 

Constitutional Offices Section  Counsel of Record 

30 E. Broad Street, 16th Floor  11201 Edgewater Drive 

Columbus, Ohio 43215  Cleveland, Ohio  44102 

Tel: 614/466-2872; Fax: 614/728-7592  Tel:  216/577-8754 

jordan.berman@ohioattorneygeneral.gov  email: david.marburger@sbcglobal.net 
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