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STATEMENT OF FACTS

In the early morﬁing hours of March 14, 2013, Respondents, Andrew Foley, Evan Foley,
énd Michael Fagans were walking to Evan Foley’s apartment near the University of Dayton’s
campus when they carﬁe upon a townhouse shared by Petitioners, Michael Groff (“Michael”) and
Dylan Parfitt (“Dylan”). (PL First. Am. Compl. 49 31-33). With the mistaken belief that Michael
and Dylan’s townhouse belonged to a friend of Evan Foley, Respondents knocked on the front
door. (Jd. at g 33). Despite it being “the early morning hours,” Michael answered the dobr, informed
Respondents that they were mistaken and had the wrong home, and closed the door. (/d. at Y 37-
38).

Apparently offended, Respondent Evan Foley again knocked on Michael and Dylan’s front
door knowing that he was at the wrong residence and that it was very late at night. (/d.). Michael
reopened his front door and informed Respondents that, since they would not Ieéve, ﬁe had
contacted the University of Dayton Police Department (“UDPD™). (/d. at § 40). Respondents then
began walking back down the street, where they were eventually stopped by UDPD Sergeant
Thomas Ryan. (/d. at ] 43-44). When questioned by Sgt. Ryan, Respondent Evan Foley indicated
that he knew that he was being stopped as a result of Michael’s call to the police. (/d. at § 46).
Respondent Evan Foley was then arrested by Sgt. Ryan for burglary. (/d. at §47). Michael did
not speak with Sgt. Ryaﬁ until after Evan Foley was placed under arrest. (Id. at 4 54).

Shortly after Sgt. Ryan arrived on the scene, Respondents Andrew Foley and Michael
Fagans, who had initially walked away from the police activity, approached and were briefly
detained. (Jd at 79 62-64). The next day, they too were arrested for burglary. (Id at§ 73). The
criminal cases against Andrew and Michael were eventually dismissed, and the criminal

proceedings against Evan were also subsequently “resolved.” (/d. at § 66, 73-75).



On March 16, 2015, Respondents filed their Amended Complaint against Michael, Dylan,
the University of Dayton, and seven University of Dayton employees." Michael and Dylan each
filed Motions for Judgment on the Pleadings, or in the alternative, to Certify Questions of Law fo
the Ohio Supreme Court. (Dist. Ct. Order at p. 2). On December 7, 2015, the District Court issued
a Decision and Entry granting Michael and Dylan’s Motion to Certify Questions of Law to the
Ohio Supreme Court. (/d. at p. 9). In the Entry dated February 24, 2016, this Court accepted the
following certified questions:

I. What is the statute of limitations of negligent misidentification?

2. Is the doctrine of absolute privilege applicable to claims of negligent

misidentification and, if so, does it extend to the statements made to law

enforcement officers implicating another person in criminal activity?

3. Is the doctrine of qualified privilege applicable to claims of negligent
misidentification?

ARGUMENT

Proposition of Law No. I

The Substance of a Negligent Misidentification Cause of Action
Dictates Application of the One-Year Statute of Limitations found in
R.C. 2305.11(A).

While there is no enumerated statutory limitation period for negligent misidentification
claims, because the substance of a negligent misrepresentation claim is inextricably related to
defamation, the one-year statute of limitations set forth in R.C. 2305.11(A) should apply.
Respondents counter that the indicia of negligence in the form of their cause of action implicates

the four-year general negligence statute of limitation set forth in R.C. 2305.09(D). However, the

holdings of this and other Ohio courts conclusively establish that the one-year limitation applies.

! Respondents’ original Complaint was filed on March 13, 2015.
' 2



This Court has long held that “...in determining which limitation period will apply,
courts must look to the actual nature or subject matter of the case, rather than to the form in
which the action is pleaded. The grounds for bringing the action are the determinative
factors, the form is immaterial.” Hambleton v. R.G. Barry Corp., 12 Ohio St.3d 179, 183, 465
N.E.2d 1298 (1984) (Emphasis added), see also Motorists Mut. Ins. Co. v. Huron Rd. Hosp., T3
Ohio St. 3d 391, 394, 653 N.E.2d 235 (1995) (“As this court has long recognized, the substance
of the subject matter of a case is determinative, not the form under which a party chooses to
bring 1t.”)

This Court previously addressed the application of two competing statutes of limitations
under analogous circumstances in Love v. City‘ of Port Clinton. In Love, the plaintiff’s complaint
alleged that a city police officer “negligently and recklessly subdued and handcuffed” the plaintiff,
causing physical injury. Love v. City of Port Clinton, 37 Ohio.St.3d 98,99, 524 N.E.2d 166 (1988).
The trial court dismissed the complaint pursuant to Civ.R. 12(B)(6), finding that, although the
cause of action was couched in terms of negligence, the gravamen of the action lay in assault and
battery. Id. at 100. As a result, the one-year limitation statute for assault and battery applied
instead of the two-year limitation statute for negligent bodily injury. /d. In reversing the Court of
Appeals and reinstating the trial court’s judgment, the Love Court said:

In making the choice between two statutes of limitations applicable to the same

conduct, it is settled law that: “A special statutory provision which relates to the

specific subject matter involved in litigation is controlling over a general statutory
provision which might otherwise be applicable.” dndrianos v. Community Traction

Co. (1951), 155 Ohio St. 47, 44 0.0. 72, 97 N.E.2d 549, paragraph one of the

syllabus. Where the essential character of an alleged tort is an intentional,

offensive touching, the statute of limitations for assault and battery governs

even if the touching is pled as an act of negligence. To hold otherwise would

defeat the assault and battery statute of limitations. Nearly any assault and battery

can be pled as a claim in negligence. We agree with the court in Grimm v. White

(1980), 70 Ohio App. 203, 24 0.0.3d 257, 258, 435 N.E.2d 1140, 1141-1142,
which recognized that: “ * * * [T}hrough clever pleading or by utilizing another



theory of law, the assault and battery cannot be [transformed| into another type of
action subject to a longer statute of limitations as it would circumvent the statute of
limitations for assault and battery to allow that to be done.” See, also, Arend v.
Mylander (1931), 39 Ohio App. 277, 10 Ohio Law Abs. 492, 177 N.E. 377.

Love v. City of Port Clinton, 37 Ohio St. 3d 98, 99-100, 524 N.E.2d 166, 167-68 (1988)
(Emphasis added).

This case presents a perfect analogy to what this Court faced in Love. Here,
Respondents” First Amended Complaint accuses Michael and Dylan as follows:

153.  Groff contacted law enforcement officials from UDPD, and Groff and

Parfitt reported that Andrew Foley, Evan Foley, and Michael Fagans had been

involved in a criminal act, namely the refusal to leave the property ay [sic} 411

Lowes Street after they had been asked to-do so, implicating them as having an

intent to cause harm, and claiming that they had been involved in a robbery or

attempted robbery.

154.  Groff and Parfitt breached their duty of care to Andrew Foley, Evan Foley,

and Michael Fagans by negligently improperly identifying them as being

responsible for a criminal act.
Pl. First. Am. Compl. Y 153-154.

1t is plainly evident that the allegedly tortious conduct here arose strictly from Michael and
Dylan’s contact and conversations with police. Just as this Court held in the context of assault and
battery in Love, almost any defamation claim can be pled as a claim in negligence. Love at 99.
Allegedly defamatory statements lie at the heart of Respondents’ alleged claim for negligent
misidentification. It is axiomatic that “[a] party cannot transform one cause of action into another
through clever pleading or an alternate theory of law in order to avail itself of a more satisfactory
statute of limitations.” Id. Thus, under well-established Ohio law, the one-year limitation statute
for defamation is applicable despite Respondents’ efforts to mask their defamation claim in
negligence.

As previously stated, R.C. 2305.11(A) sets forth a one year statute of limitations for

defamation claims. R.C. 2305.11(A). In interpreting this statute, the District Courts of Appeal



have held that the one year limitation is applicable to claims premised upon a communication,
regardléss of how such claims are classified by the plaintiff in the complaint. Worpenberg v. The
Kroger Co., 1st Dist. No. C-010381, 2002 WL 362855, *5-6 (Mar. 8, 2002). In Worpenberg, the
plaintiff, an ex-employee of the defendant grocery store, alleged that her reputation was
negligently damaged after she was accused of stealing from the store. Id. Upon analyzing the
plaintiff’s allegations, the First Appellate District found that her negligence claim, based upon an
allegedly improper or wrongful communication, was essentially a “disguised defaﬁation claim”
and subject to the one year statute of limitations. /d. With regard to the plamntiff’s negligence
claim, the Court explained its ration;lle:

Indeed, if we were to accept Worpenberg's argument that this claim did not sound

in defamation, then every person accused of defaming another would be susceptible

to two distinct torts: the first sounding in defamation based upon the statement

itself, and the second sounding in negligence based upon the defendant's failure to

take reasonable steps to repair or control the damage caused by the statement.

Id. at *6.

Accordingly, claims based upon statements or communications to law enforcement
implicating another person in criminal activity are also subject to the one year statute of limitations
for defamation claims. Cromartie v. Goolsby, 8th Dist. Cuyahoga No. 93438, 2010-Ohio-2604, 99
27-30. In Cromartie, the plaintiff alleged libel, slander, and malicious prosecution based upon
statements that the defendant made about plaintiff to police. Id at Y 5-6. After the defendant
moved to dismiss those allegations based upon the one year statute of limitations, the plaintiff
amended the complaint, relabeling those allegations as, among other causes of action, “negligent

identification.” Id. at §27. The Eighth Appellate District ultimately found that, “[t]hese claims

were based on the same grounds he alleged for libel, slander, and malicious prosecution in the



original complaint. [Plaintiff] cannot circumvent the statute of limitations period by reclassifying
his claimé.” Id at928.

Here, the Respondents have also attempted to take statements made to the police and
reclassify them as a negligent identification claim.? Indeed, Respondents’ sole claim against
Michael is based upon “statements” he allegedly made to law enforcement, “negligently
improperly identifying [Respondents] as being responsible for a criminal act.” (Am. Com. at 7 1,
54-57, 154). However, these claims, sounding in defamation, are merely disguised under the
banmer of negligence. Yet, a plaintiff may not classify claims sounding in defamation as negligent
identification, as Respondents have done in this case. Cromartie at 99 27-30. Thus, Respondents’
claim is based upon an alleged improper or wrongful communication and, although it is labeled as
a “negligence” claim, it is, in fact, a disguised defamation claim and subject o the one year statute
of limitations. Cromartie, 2010-Ohio-2604 at § 27-30; Worpenberg, 2002 WL 362855 at *5-6.
The one year statute of limitations for defamation must apply.

Proposition of Law No. Il:

The Doctrine of Absolute Privilege, Which Applies to Claims of
Negligent Misidentification, Protects Persons Who Make Statements
to Law Enforcement Officers Implicating Other Persons in Criminal
Activity.

Michael’s statements to the UDPD regarding the possible criminal activity of Respondents
are absolutely privileged under long-standing Ohio law. In 1993, this Court held that:

1. A complaint filed with the grievance committee of a local bar association is part
of a judicial proceeding.

2. A statement made in the course of an attorney disciplinary proceeding enjoys an
absolute privilege against a civil action based thereon as long as the statement bears

2 Respondents have referred to their cause of action as “negligent misidentification,” however,
Michael respectfully submits that whether labeled as “negligent identification” or “negligent
misidentification,” the cause of action is one and the same.

6



some reasonable relation to the proceeding. (Surace v. Wuliger [1986], 25 Ohio
St.3d 229, 25 OBR 288, 495 N.E.2d 939, approved and followed.)

Hecht v. Levin, 66 Ohio St.3d 458, 613 N.E.2d 585 (1993), paragraphs one and two of the syllabus.
The next year, in 1994, this Court decided the case of M.J. DiCorpo, Inc. v. Sweeney. In
Sweeney, the issue was whether an affidavit filed with the county prosecutor accusing another
person of criminal activity was absolutely privileged under Levin. This Court, in holding that such
statements were absolutely privileged, explained:
Clearly, if the filing of a grievance with a local bar association is part of a
“judicial proceeding,” the same must also be true of an affidavit filed with a county
prosecutor. The filing of a grievance with the local bar association sets the process
in motion for the investigation of the grievance and the possible initiation of a
formal complaint. Similarly, the filing of an affidavit, information or other
statement with a prosecuting attorney may potentially set the process in
motion for the investigation of a crime and the possible prosecution of those
suspected of criminal activity. In our judgment, it would be anomalous to
recognize an absolute privilege against civil liability for statements made in a
complaint filed with a local bar association, while denying the protections of
that privilege to one who files an affidavit with the prosecutor's office
reporting that a crime has been committed. Granting an absolute privilege under
the-circumstances of this case is merely a logical extension of this court's holding .
in Hecht, supra.
Sweeney, 66 Ohio St.3d at 506, 634 N.E.2d 203 (Emphasis added).

A. The Absolute Privilege Applies to Negligent Misidentification and Other
Civil Actions.

The Sweeney court recognized “an absolute privilege against civil liability for statements made
which bear some reasonable relation to the activity reported.” Id. at paragraph one of the syllabus
(Emphasis added). By use of the term “civil liability,” instead of “defamation,” the Sweeney Court
signaled that the privilege applied to civil claims other than defamation, including negligent
misidentification. Had this Court wished to limit its holding only to defamation claims, it certainly
could have done so. Yet, recognizing that a clever attorney could simply plead around such a limited

holding, as is the case here, this Court wisely chose not to limit its holding only to defamation claims.



Recognizing this Court’s signal, the Tenth Appellate District has twice applied the Sweeney
absolute privilege doctrine to bar claims other than defamation. Haller v. Borror, 10th Dist. Franklin
No. 95APE01-16, 1995 WL 479424 (Aug. 8, 1995) (malicious prosecution claim based upon
citizen’s statements to police barred by doctrine of absolute privilege); Lee v. City of Upper
Arlington, 10th Dist. Franklin No. 03AP-132, 2003-Ohio-7157 (absolute privilege shielded bank
from claims of malicious prosecution and defamation for statements made to police and/or
prosecutor about customer). In its opinion, the Haller court framed the issue perfectly:

Appellant argues that DiCorpo involved claims for libel and infliction of emotional

distress; whereas, appellant's case involves a claim for malicious prosecution.

Appellant would have us distinguish the holding in DiCorpo on this basis.

Haller at *2.

However, the Tenth District declined to take the bait and, instead, offered a reasoned
rebuttal of the distinction urged by the appellant:

There is nothing in DiCorpo to suggest that the Ohio Supreme Court meant to limit

. its holding that an informant is entitled to an absolute privilege against civil liability

for statements made which bear some reasonable relation to the activity reported to

claims for libel and infliction of emotional distress. Instead, the court talks about

statements or information provided to a prosecuting attorney reporting the

actual or possible commission of a crime and finds that such statements or

other information are part of a judicial proceeding entitling the informant to

an absolute privilege against civil liability. There is no rational reason to

distinguish appellant's action for malicious prosecution from the plaintiff's

action in DiCorpe for libel and infliction of emotional distress.

Id. (Emphasis added).

As the Tenth District aptly noted, there is no reason to distinguish the applicability of
absolute immunity based upon the way in which Respondents chose to style their pleadings. To
hold otherwise would entirely eviscerate the protections afforded to witnesses of potential crimes

under Sweeney. The only result that is in harmony with Sweeney is one in which the absolute

judicial privilege attaches regardless of the pled cause(s) of action. Thus, Sweeney not only applies



to claims pled as defamation, but also to other civil causes of action. Asa resuft, the first portion
of the certified question should be answered in the affirmative; the absolute privilege does apply to
other torts, including negligent misidentification. |

B. The Absolute Privilege Extends to Statements to Law Enforcement.

The Sweeney Court recognized that “an affidavit, information or other statement...may
potentially set the process in motion for the investigation of a crime and possible prosecution of those
suspected in criminal activity.” Sweeney, 66 Ohio St.3d at 506, 634 N.E.2d 203. This observation
resolves the second part of the certified question in Petitioner’s favor. Much like going to the
prosecuting attorney, giving “an affidavit, information, or other statement” to law enforcement also
“may set the procesé in motion for the investigation of a crime and possible prosecution of those
suspected in criminal activity.” Jd. In other words, there is no functional difference between a citizen
reporting a possible crime to the prosecuting attorney or instead going to the local Police or sheriff’s

department. The result is identical. In either case, once the citizen makes the report, it is then up to

-gither the prosecuting-attorney or-law-enforcement to-investigate the allegations and pursue.criminal . .

charges, if necessary and appropriate. As the federal District Court for the Southern District of Ohio
aptly noted, a citizen’s level of protection from civil liability should not turn on the particular authority
he or she chooses to turn to for assistance. Brunswick v. City of Cincinnati, S.ID. Ohio No. 1:10-cv-
617, 2011 WL 4482373, fn. 5 (Sept. 27, 2011).

Here, with the events giving rise to this case having occurred in the early mormning hours, a call
to the prosecuting attorney’s office would have almost undoubtedly gone unanmswered. Thus,
Michael’s only realistic option in reporting the possible commission of a crime and having the
perpetrators, whom he did not know or recognize, investigated rested with the UDPD. The absolute
privilege must extend to statements made not just to the prosecuting attorney, but also to law

enforcement. To hold otherwise would lead to absurd results based upon a citizen’s choice between



reporting a possible crime to the police or reporting a possible crime to the prosecuting attormey.
Considering that, many times, victims or witnesses of crimes have just eﬁcperienced a traumafic event,
it makes little sense to draw such an arbitrary and impractical distinction that could subject an ordinary
citizen to civil Hability simply for choosing incorrectly.

The Ninth Appellate District has recognized this very situation. In Lasafer v. Vidahl, it noted
that, “[i]n [its] experience, as much or more criminal activity is first reported to a police or sheriff’s
department as to a prosecutor’s office.” Lasater v. Vidahl, 2012-Ohio-4918, 979 N.E.2d 828,910
(9th Dist.). Thus, the Ninth District concluded that:

Adopting the Ohio Supreme Court's own language, it “would be anomalous to

recognize an absolute privilege against civil liability for statements made in a

complaint filed with a [prosecutor's office], while denying the protections of that

privilege to one who files [a complaint] with the [police,] reporting that a crime has

been commitied.” M.J. DiCorpo Inc. v. Sweeney, 69 Ohio St.3d 497, 506, 634

N.E.2d 203 (1994).

Id.

Indeed, the majority of Ohio Appellate Districts, as well as two of the three federal District
Courts that have spoken on the issue, have recognized that “[tlhe level of immunity afforded to
complainants...should not turn on whether [citizens] decide to go straight to a prosecutor or talk
to a police officer first.” Brunswick, 2011 WL 4482373 at fn. 5; see also Ventura v. The Cincinnati
Enquirer, 246 F.Supp.2d 876, 882 (S.D. Ohio 2003).

In a case similar to the one at bar, a student at the University of Akron sued the university
after the student was arrested by university police after becoming “belligerent” during an argument
with a university administrator. Savoy v. Univ. of Akron, 2014-0Ohio-3043, 15 N.E.3d 430 (10th
Dist.). Inupholding summary judgment on the student’s defamation claim, the Tenth District held

that an “[a]bsolute privilege applies to shield individuals from civil liability for statements to

prosecutors or police reporting possible criminal activity.” (Emphasis added.) /d. at 9 20.

10



Numerous other Ohio courts have found that an absolute privilege applies to statements
made to the police. Mettke v. Mouser, 10th Dist. No. 12AP-1083, 2013-Ohio-2781 (statements
made in police report and petition for civil protective order were absolutely privileged); Morgan
v. Cmty. Health Partners, 9th Dist. No. 12CA010242, 2013-Ohio-2259 {nurse’s statements to
police regarding possible domestic violence against a patient were absolutely privileged); Lee v.
City of Upper Arlington, 10th Dist. Franklin No. 03AP-132, 2003-Ohio-7157 (absolute privilege
shielded bank from claims of malicious prosecution and defamation for statements made to police
and/or prosecutor about customer); Fair v. Litel Comm. Inc., 10th Dist. Franklin No. 97APE06-
804, 1998 WL 107350, *3-6 (Mar. 12, 1998) (absolute privilege shields citizens from civil liability
in reporting a possible felony to police detectives even if the information was erroneous); Brown
v. Chesser, 4th Dist. Vinton No. 97 CA 510, 1998 WL 28264, *3-5 (Jan. 28, 1998) (citizen’s report
of possible criminal activity to police absolutely privileged); Haller, 1995 WL 479424 at *2-4
(malicious prosecution claim based upon citizen’s statements to police batred by doctrine of
absolute. privilege). Thus, the absbiute privilege should extend to statements made to law
enforcement, provided that those statements comport with the other requirements of Sweeney. 3

C. Michael’s Statements are Absolutely Privileged.

Applying Ohio law to the facts here, the .absolute privilege must .apply to Respondents’
negligent misidentification claim. Here, Michael answered a knock on his door late at night, asked
the visitors to leave, and contacted the police when they failed to comply with that request. When
the police caught up with the Respondents, Evan Foley indicated that he knew why they were

being stopped. He was immediately taken into custody with Andrew Foley and Michael Fagans

3 While not the direct topic of these proceedings, it is worth noting that Michael’s report to the
police that Respondents would not leave his property when asked did bear a “reasonable relation to
the activity reported” as required under Ohio law. Sweeney, 66 Ohio St.3d at 506.
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following soon after. UDPD Sgt. Ryan did not speak to Michael until after Evan was arrested and
the rest of the Respondents left the area. Michael did not attempt to frame or harass Respondents.
Rather, he just wanted them to leave his house. There is absolutely no evidence that Michael called
the police in bad faith. His statements were reasonably related to the purpose of reporting a
potential crime.

Much like reporting a crime to the county prosecutor’s office, Michael’s call to the UDPD
set the process in motion for the investigation of an alleged crime and the possible initiation of
crimipal proceedings. That Michael may have ultimately been mistaken in what he saw or
perceived on the night of the incident should not expose him to civil liability. Citizens must be
encouraged to report criminal activity without fear of reprisals in the form of civil liability. Chesser,
1998 WL 28264, at *4. That idea is central to the public policy behind Sweeney and its progeny.
Michael simply reported what he thought to be crime. That report should be absolutely privileged
whether made to a county prosecutor or a police officer.

In addition to the public policy behind providing civil liability protection to those who
report crimes, the Ohio Revised Code places an affirmative duty on citizens to report felonies to
law enforcement. Indeed, R.C. 2921.22 states:

A)

(1) Except as provided in division (A)2) of this section, no person, knowing that a

felony has been or is being committed, shall knowingly fail to report such information

to law enforcement authorities.
R.C. 2921.22(AX(1).

Here, Respondents were arrested by the UDPD and eventually charged with burglary, a felony.
R.C. 2911.12. Given that Respondents were charged with a felony, if Respondents had their way,

Michael would be presented with a legal catch-22 in which he could be civilly liable for (incorrectly)

reporting what he saw, or, criminally penalized if he did not report what he saw at all. Ohio Courts
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have ruled that the public has a strong interest in seeing that felonies are reported to the police. Kelly
v, Accountancy Bd. of Ohio, 88 Ohio App.3d 453, 460, 624 N.E.2d 453 (10th Dist. 1993) (“The public's
interest in having felonies reported is best served by ensuring that accountants can disclose information
reasonably related to the reporting of a felony without fear that they will be subjected to the loss of a
professional license.™). No court has gone so far as to make a witness to a crime an insurer of his or
her statements. See, e.g. Turner v. Mellon, 41 Cal.2d 45, 48-49, 257 P.2d 15 (1953) (holding that
"victims of crime should not be held to the responsibility of guarantors of the accuracy of their
identifications ... a view contrary to that ... would, we think, inevitably tend to discourage a private
citizen from imparting information of a tentative, honest belief to the police and, hence, would
contravene the public interest which must control™).

In fact, several of Ohio’s sister states have refused altogether to recognize a claim for negligent
identification of a criminal suspect. See Jaind] v. Mohr, 541 PA. 163, 167, 661 A.2d 1362 (Pa. 1995)
("Joining the ranks of other jurisdictions who have ... refused to recognize a cause of action for
negligent identification™); Davis v. Equibank, 412 PA. Super. 390, 397-98, 603 A.2d 637 (Penn. App.
1992) ("declining to recognize a cause of action for negligent identification of another as a perpetrator
of a crime"); Jones v. Autry, 105 F.Supp.2d 559, 561-62 (S.D. Miss. 2000) (applying Mississippi law)
(declining to recognize a claim for negligent misidentification); Shires v. Cobb, 271 Or. 769, 773-74,
534 P.2d 188 (Or. 1975) (declining to recognize a cause of action for negligent misidentification).
Other states have applied the doctrine of absolute immmunity to bar negligent identification claims. See
e.g. Haberg v. Cal. Fed. Bank FSB, 32 Cal. 4th 350, 360-6, 81 P.3d 244 (Cal. 2004) (bolding that an
absolute privilege applies to statements made in connection with official proceedings), Kirschstein v.
Haynes, 788 P.2d 941, 954 (Okla. 1990) (...a “claim for ir;tentional infliction of emotional distress
... based on the same factual underpinnings as a defamation claim for which the privilege applies,

... is also barred by the reach of the absolute privilege.”). In addition, the Restatement recognizes
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that civil liability for inaccurately reporting information to police is fundamentally unjust where once
the report is made, it is up to the discretion of the law enforcement officer to investigate and pursue
possible charges. See LaFontaine v. Family Drug Stores, Inc., 33 Conn. Supp. 66, 76, 360 A.2d 899
(1976) (quoting Restatement 3 Torts s 653, comment g) ("where a private person gives to a prosecuting
officer information which he believes to be true, and the officer in the exercise of his uncontrolled
discretion initiates criminal proceedings based upon that information, the informer is not liable under
the rules stated in this section even though the information proves to be false and his belief therein was
one which a reasonable man would not entertain™).

Ohio law encourages, and in some cases, requires citizens to report crimes to law enforcement.
Michael should not be subjected to potential civil liability for éomplying with Ohio law and public
policy. His statements to UDPD were absolutely privileged. The second certified question should be
fully answered in the affirmative.

Proposition of Law No, III:

The Doctrine of Qualified Privilege Applies to Claims of Negligent
Misidentification.

Regardless of whether statements made to a police officer implicating another in criminal
activity are absolutely privileged, such statements would be, at the very least, protected by a
qualified privilege. This Court has explained that a publication is subject to a qualified privilege:
when it is made by a person in the discharge of some legal or moral public or private duty. 4 &
B-Abell Elevator Co. v. Columbus/Cent. Ohio Bldg. & Constr. Trades Council, 73 Ohio St. 3d 1,
8,651 N.E.2d 1283 (1995).

In McGuiness v. Smith, the Second Appellate District applied the doctrine of qualified
privilege to claims of intentional infliction of emotional distress, negligent infliction of emotional

distress and malicious defamation arising from the defendant’s allegedly “false and malicious”
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statements to law enforcement. McGuiness v. Smith, 2d. Dist. Greene No. 94-CA-52, 1995 WL
63679 (Feb. 15, 1995). Although the Second District ultimately found a fact question as to actual
malice and reversed the trial court on that basis, it notably stated:

We also agree with the trial court that information given to proper governmental

authorities for the prevention or detection of crime, such as the statement Smith

allegedly gave to the Beavercreek Police Department, is entitled to a qualified
privilege, which can only be overcome by a showing that the speaker was moved

by actual malice.

Id at *3.

In this case, the occasion of the alleged “improper an inaccurate” statements by Michael
occurred within his discussions with law enforcement investigating potential criminal activity.
(Am. Com. at 99 54-57, 152-155). While Respondents could have asseried a defamation claim,
theyl instead brought a negligence clajm based upon Michael’s communications to law
enforcement officers. As addressed in the first proposition of law, above, the gravamen of the
action sounds in defamation, not negligence. Thus, the qualified privilege should apply to claims
based upon communications to another, but cleverly pled to avoid a defamation cause of action.
Much in the same way that plaintiffs are not permitted to circumvent a statute of limitations by
reclassifying their claims, Cromartie, 8th Dist. Cuyahoga No. 93438, 2010-Ohio-2604 at § 28,
Respondents are similarly prohibited from reclassifying their claims to avoid the qualified
privilege. Id. at 9 27-30.

In addition to the McGuiness court, numerous Ohio Appellate Districts, as well as federal
District Courts, have appiied the qualified privilege doctrine to civil claims, albeit claims pled as
defamation, arising from statements made to law enforcement. Dehlendorf'v. City of Gahanna,

Ohio, 786 E.Supp.2d 1358 1363-65 (S.D. Ohio 2011) (noting a line of Ohio cases extending a

qualified privilege for statements to police officers); Paramount Supply Co. v. Sherlin Corp., 16
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Ohio App.3d 176, 180, 475 N.E.2d 197 (8th Dist. 1984) (statements made to federal customs
agents about possible illegal exportation of goods are qualifiedly privilegedy; Tillimon v. Sullivan,
6th Dist. No. L-87-308, WL 69163, *11 (JTune 30, 1988) (court endorsed a trial court's statement
that information given to a police officer or police detective is under a qualified privilege),
Guerrero v. C.H.P. Inc., 8th Dist. Cuyahoga No. 78484, 2001 WL 931640, *6 (Aug. 16, 2001)
(“Reporting a crime to authorities may be under a qualiﬁed' privilege.”).

In fact, the qualified privilege for information given to law enforcement has been
recognized in Ohio since at least the 1920°s and continues into the modern era. Popke v. Hoffman,
21 Ohio App. 454, 456, 153 N.E. 248 (6th Dist. 1926) (statement to police officer that defendant
was illegally hauling liquor held qualifiedly privileged), Stokes v. Meimaris, 111 Ohio App.3d
176, 189-90, 675 N.E.2d 1289 (8th Dist. 1996) (statements made to police officer regarding
possible domestic violence held qualifiedly privileged); Atkinson v. Stop-N-Go Foods, Inc., 83
Ohio App. 3d 132, 136, 614 N.E2d 784 (2d Dist. 1992) (statement to police by employer |
implicating employee in theft held qualifiedly privileged), Hariunge-Teter v. McKnight, 3d Dist.
No. 4-91-2, 1991 WL 117274, *1 (June 26, 1991) (statements to law enforcement indicatinglthat
defendants sold illegal drugs qualifiedly privileged).

It is well-recognized in Ohio that a qualified privilege extends to protect those who report
crimes to law enforcement authorities, While the majority of these cases have, unsurprisingly,
been pled as defamation, courts have applied the qualified privilege to other causes of action if
those causes of action spring from a statement to law enforcement. See McGuiness, 1995 WL
63679 at * 3. Much like a plaintiff is not permitted to disguise a claim to avoid a statute of
limitations, plaintiffs must similarly be prohibited from disguising a defamation claim to avoid an

absolute or qualified privilege.
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Indeed, the Supreme Cowrt of Indiana recently addressed this question squarely in the
context of a citizen report of criminal activity to the police and found, unqualifiedly, that any tort
arising from a privileged statement is barred along with defamation. Williams v. Tharp, 914
N.E.2d 756, 769 (Ind. 2009). Said the Indiana Supreme Court:

The plaintiffs also contend that the “same misconduct that prevents the Defendants

from relying on qualified privilege also subjects them to liability for False Arrest.”

Appellants’ Br. at 20. But Holcomb teaches that the qualified privilege defense to

defamation applies as well to the plaintiffs' claim for false imprisonment. 858

N.E.2d at 106-08. Similarly, as regards the plaintiffs' remaining claims of

intentional infliction of emotional distress, negligence, and punitive damages,

we find that the qualified privilege applicable to citizen reports of suspected

criminal activity prevents, as a matter of sound judicial and public policy, a

claimant from succeeding on these claims if the privilege applies. Here it

applies.
Id. (Emphasis added, footnotes omitted).

Other states that have considered the issue have also taken Indiana’s view. Brody v.
Montalbano, 87 Cal. App.3d 725, 738-39, 151 Cal.Rptr. 206 (Cal. App. 1979) (“California permits
no cause of action based upon the defamatory nature of a conmmunication which is itself privileged
under the defamation laws.”); Flynn v. Higham, 149 Cal.App.3d 677, 197 Cal.Rptr. 145 (Cal. App.
1984) (“[T]o allow an independent cause of action for the intentional infliction of emotional
distress based on the same acts which would not support a defamation action, would ... render
meaningless any defense of ... privilege”™); Correllas v. Viveiros, 572 N.E.2d 7, 13, 410 Mass. 314 .
(Mass. 1991) (“A privilege which protected an individual from liability for defamation would be
of little value if the individual were subject to lability under a different theory of tort.” ); Barker
v. Huang, 610 A.2d 1341, 1351 (Del. 1991) (“[W]e hold with the great weight of foreign precedent
that an independent action for intentional infliction of emotional distress does not lie where, as

here, the gravamen of the complaint sounds in defamation.”); Fridovich v. Fridovich, 598 So0.2d

65, 70 (F1a.1992) (“...the successful invocation of a defamation privilege will preclude a cause of
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action for intentional infliction of emotional distress if the sole basis for the latter cause of action
is the defamatory publication.”); Rykowsky v. Dickinson Public School Dist. No. 1, 508 N.W.2d
348, 352 (N.D. 1993) (agreeing that defamation privilege also bars other torts arising from
common facts); Richmond v. Nodland, 552 N.W.2d 586, 590 (N.D. 1996) (same).

Ohio precedent, together with the great weight of authorify from other jurisdictions,
mandates that the qualified privilege must extend to torts other than defamation when those torts
arise from facts that could otherwise be characterized as defamation. To hold otherwise would
severely erode the qualified privilege in Ohio by permitting savvy parties to simply plead around
defamation. In this case, the occasion of the alleged improper statements by Michael occurred
within his reports of possible criminal activity to the police. Accordingly, based upon the facts
alleged, Michael’s statements are subject to the qualified privilege

CONCLUSION

For the foregoing reasons, Petitioner Michael Groff respectfully requests that this Court
hold that: (1) the tort of negligent misidentification is subject to a one-year statute of limitatioﬁs _
pursuant to R.C. 2305.11(A); (2) the doctrine of absolute privilege is applicable to claims of
negligent misidentification and does extend to statements made to law enforcement officers
implicating another person in criminal activity; and (3) the doctrine of qualified privilege is
applicable to claims of negligent misidentification. Such a holding would give much needed
clarity to Ohio law and protect everyday Ohioans from the prospect of civil liability for reporting
the commission of possible crimes to law enforcement. These issues are of great importance to

average Ohioans and should be decided in favor of Petitioner Michael Groff.
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Respectfully submitted,

BENJAMIN, YOCUM & HEATHER, LLC

s/ Timothy P. Heather

Timothy P. Heather, Esq. (0002776)
R. David Weber (0090900}

The American Book Building

300 Pike Street, Suite 500
Cincinnati, Ohio 45202-4222
Telephone: 513-721-5672
Facsimile: 513-562-4388

Email: tpheather@byhlaw.com
Attorneys for Petitioner/Defendant,
Michael R. Groff
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

ANDREW FOLEY
22 Wayside Road
Westborough, MA 01581

and

EVAN FOLEY
22 Wayside Road
Westborough, MA 01581

and

MICHAEL FAGANS
1350 N. Fountain Blvd.
Springfield, OH 45504

Plaintiffs,

UNIVERSITY OF DAYTON
Office of Legal Affairs

St. Mary’s Hali 400

300 College Park

Dayton, OH 45469

and

WESTERN DIVISION
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BRUCE BURT, Chief of Police
University of Dayton Police Department
Fitz Hall 195

300 College Park

Dayton, OH 45469

and

THOMAS BURKHARDT

University of Dayton Police Department
Fitz Hall 195

300 College Park

Dayton, OH 45469

and

HARRY SWEIGART

University of Dayton Police Department
Fitz Hall 195

300 College Park

Dayton, OH 45469

and

SGT. THOMAS RYAN (#201)
University of Dayton Police Department
Fitz Hall 195

300 College Park

Dayton, OH 45469

and

OFFICER KEVIN BERNHARDT (#319)
University of Dayton Police Depariment
Fitz Hall 195

300 College Park

Dayton, OH 45469

and

OFFICER ROBERT BABAL (#309)
University of Dayton Police Department
Fitz Hall 195

300 College Park

Dayton, OH 45469
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and

OFFICER ERIC ROTH (#311)
University of Dayton Police Department
Fitz Hall 195

300 College Park

Dayton, OH 45469

and

OFFICER JONATHON MCCOY (#313)
University of Dayton Police Department
Fitz Hall 195

300 College Park

Dayton, OH 45469

and

SGT. MICHAEL SIPES

University of Dayton Police Department
Fitz Hall 195

300 College Park

Dayton, OH 45469

and

SGT. BRADLEY SWANK

University of Dayton Police Department
Fitz Hall 195

300 College Park

Dayton, OH 45469

and

LT. JOSEPH CAIRC

University of Dayton Police Department
Fitz Hall 195

300 College Park

Dayton, OH 45469

and
MICHAEL R. GROFF

5500 Hillside Road
Independence, OH 44131
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and
DYLAN PARFITT
103¢c Main Street
Schwenksville, PA 19473

Defendants.

Now come Plaintiffs, Andrew Foley, Evan Foley, and Michael Fagans, by and
through counsel, pursuant to Federal Rule of Civil Procedure 15(A)(1 Ya), and for their
First Amended Complaint against the above-named Defendants, state and aver as
follows: | |

INTRODUCTION

1. This is a civil rights action stemming from incidents that occurred in
Montgomery County, Ohio, on March 14, 2013, at which time Plaintiffs were assaulted,
battered, and subjected to an unreasonable search, seizure, and excessive force, were
wrongfully/falsely arrested/imprisoned by law enforcement officers employed by the
University of Dayton, were detained at the Montgomery County Jail, and were
maliciously prosecuted. As a direct and proximate result of the actions and inactions of
the Defendants, Plaintiffs were denied their constitutionally guaranteed rights and
endured and continue to endure physical and emotional pain and suffering. Plaintiffs
seek cdmpensatory and punitive damages, as well as reasonable attorneys’ fees and
the costs of this litigation, pursuant to 42 U.S.C. § 1988.

2. Plaintiffs assert claims under Title 42, Section 1983 of the United States

Code for violation of their right to be free from unreasonable searches and seizures,

[4]
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excessive force, wrongfulffalse arrest/imprisonment, and malicious prosecution, under
the protection of the Fourth Amendment to the United States Constitution.

3. Plaintiffs assert Section 1983 claims against the University of Dayton
Bruce Burt, in his official capacity as Chief of the University of Dayton Police
Department (*UDPD”), and Thomas Burkhardt for failure to properly train and/or
supeﬁrise law enforcement officers and for promulgating customs, policies, and/or
procedures, which proximately caused the violation of Plaintiffs’ federal constitutional
rights.

4. Plaintiffs assert pendant state common law claims for wrongful/false
arrest/imprisonment, malicious prosecution, assault, battery, negligence, negligent
hiring, supervision, training, and retention, and intentional infliction of emotional distress.
Additionally, Plaintiffs assert common law claims against Michael Groff and Dylan Parfitt
for commeon law negligent identification, or misidentification.

JURISDICTION AND VENUE

5. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1331,
as certain claims asserted herein arise under the Constitution and laws of the United
States, to wit, the Fourth Amendment to the United States Constitution and 42 U.S.C. §
1983.

6. Pendant jurisdiction over state law claims asserted herein is invoked
pursuant to 28 U.S.C. § 1367.

7. The matter in controversy exceeds $75,000.00 exclusive of interest and

cosis.
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8. Venue in this judicial district is proper pursuant to 28 U.S.C. § 1391(b)(2),
(e)(1) and (e)(2).

PARTIES

9. Plaintiff Andrew Foley is, and was at all times relevant, a citizen of the
United States of America residing in the State of Massachusetts and entitled to the
protections of the Constitution and laws of the United States of America and the State of
Ohio.

10.  Plaintiff Evan Foley is, and was at all times relevant, a citizen of the United
States of America residing in the State of Massachusetts and entitled to the protections
of the Constitution and laws of the United States of America and the State of Ohio.

11.  Plaintiff Michael Fagans is, and was at all times relevant, a citizen of the
United States of America residing in the State of Ohio and entitled to the protections of
the Constitution and laws of the United States of America and the State of Ohio.

12.  The University of Dayton is a private university located in the City of
Dayton, Ohio and is a body politic that exercises certain governmental functions through
the operation of a law enforcement agency. Specifically, pursuant to section 1713.50 of
the Ohio Revised Code, the University of Dayfon operates a police department that
exercises full police powers and shares a “governmental role” with the State. The
University of Dayton has assumed powers traditionally exclusively reserved to the State.
Pursuant to section 3345.011 of the Ohio Revised Code, however, the University of
Dayton is not an arm or entity of the State of Ohio. The University of Dayton is-a

“person” under 42 U.S.C. § 1983.
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13.  University of Dayton Police Officers, including Defendants Bruce Burt,
Harry Sweigart, Thomas Ryan, Kevin Bernhardt, Robert Babal, Eric Roth, Jonathon
‘McCoy, Michael Sipes, Bradley Swank, and Joseph Cairo, are commissioned under
section 1713.50(c) of the Ohio Revised Code, and at all times relevant were exercising
their authority under color of law. These individuais are given the same law enforcement
authority, power, and responsibility as are all other law enforcement officers of the State
of Ohio. These powers include, but are not limited to: powers of arrest for the
commission of a crime; investigative authority, including the ability fo secure a warrant
for a lawful search or arrest under certain circumstances; ability to detain a suspect;
access to the criminal justice process; and the ability to carry and use weapons. The
State of Ohio has delegated to the University of Dayton Police Officers the same

powers as those possessed by ordinary municipal police officers. Accordingly, their

actions and inactions taken in furtherance of their employment as law enforcement

officers with the UDPD are carried out under color of law for purposes of 42 U.S.C. §
1983.

14. Bruce Burt is, and at all times relevant was, the Chief of the University of
Dayton Police Department and resided in the Southern District of Ohio, Western
Division. Defendant Burt was responsible for the administration, operation, training, and
supervision of law enforcement officers and personnel of the UDPD, and for the
promulgation, enforcement and review of rules, regulations, policies, customs, and
practices relevant thereto, who was acting under color of law. As set forth in Paragraph
13, Defendant Burt is a “person” under 42 U.S.C. § 1983. Defendant Burt is sued

herein in his Official and Individual Capacities.
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15.  Thomas Burkhardt is, and at all times relevant was, an employee of the
University of Dayton who was responsible for the administration, operation, training, and
supervision of law enforcement officers and personnel of the UDPD, and for the
promulgation, enforcement and review of rules, regulations, policies, customs, and
practices relevant thereto, who was acting under color of law and resided in the
Southern District of Ohio, Western Division. Defendant Burkhardt was, as set forth in
Paragraph 13, a “person” under 42 U.S.C. § 1983. Defendant Burkhardt is sued herein
in his Official and Individual Capacities.

16.  Harry Sweigart is, and was at all times relevant, a law enforcement officer
employed by the University of Dayton who was acting under color of law. As set forth in
Paragraph 13, Defendant Sweigart is a “person” under 42 U.S.C. § 1983. Defendant
Sweigart is sued herein in his Individual Capacity.

17. Thomas Ryan is, and was at all times relevant, a law enforcement officer
employed by the University of Dayton who was acting under color of law. As set forth in
Paragraph 13, Defendant Ryan is a “person” under 42 U.S.C. § 1983. Defendant Ryan
is sued herein in his Individual Capacity.

18. Kevin Bernhardt is, and was at all times relevant, a law enforcement
officer employed by the University of Dayton who was acting under color of law. As set
forth in Paragraph 13, Defendant Bernhardt is a “person” under 42 U.S.C. § 1983.
Defendant Bernhardt is sued herein in his individual Capacity.

19. Robert Babal is, and was at all times relevant, a law enforcement officer

employed by the University of Dayton who was acting under color of law. As set forth in |
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Paragraph 13, Defendant Babal is a “person” under 42 U.S.C. § 1983. Defendant Babal
is sued herein in his Individual Capacity.

20. Eric Roth is, and was at all times relevant, a law enforcement officer
“employed by the University of Dayton who was acting under color of law. As set forth in
Paragraph 13, Defendant Roth is a “person” under 42 U.8.C. § 1983. Defendant Roth
is sued herein in his Individual Capacity.

21. Jonathon McCoy is, and was at all times relevant, a law enforcement
officer employed by the University of Dayton who was acting under color of law. As set
forth in Paragraph 13, Defendant McCoy is a “person” under 42 U.S.C. § 1983.
Defendant McCoy is sued herein in his Individual Capacity.

22.  Michael Sipes is, and was at all times relevant, a law enforcement officer
employed by the University of Dayton who was acting under color of law. As set forth in
Paragraph 13, Defendant Sipes is a “person” under 42 U.S.C. § 1983. Defendant Sipes
is sued herein in his Individual Capacity.

23. Bradley Swank is, and was at all times relevant, a law enforcement officer
employed by the University of Dayton who was acting under color of law. As set forth in
Paragraph 13, Defendant Swank is a “person” under 42 U.8.C. § 1983. Defendant
Swank is sued herein in his Individual Capacity.

24. Joseph Cairo is, and was at all times relevant, a law enforcement officer
employed by the University of Dayton who was acting under color of law. As set forth in
Paragraph 13, Defendant Cairo is a “person” under 42 U.S.C. § 1983. Defendant Cairo

is sued herein in his individual Capacity.
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25.  Michael R. Groff is, and was at all times relevant, a citizen of the United
States of America residing in the State of Ohio and is subject fo the laws of the United
States of America and of the State of Ohio. At the time of the incidents that give rise to
" “this cause of action, he resided at 411 Lowes Street in Dayton, Ohio.

26. Dylan J. Parfitt is, and was at all times relevant, a citizen of the United
States of America. Upon information and belief, he is currently a resident of the State of
Pennsylvania and is subject to the laws of the United States of America and of the State
of Ohio. At the fime of the incidents that give rise to this cause of action, he resided at
411 Lowes Street in Dayton, Ohio.

STATEMENT OF FACTS

27. Evan Foley was a student of the University of Dayton at the time of the
incidents that form the basis of this Complaint. Evan was about to receive his MBA
from the University of Dayton. Through an accelerated program, he was receiving both
~his undergraduate degree in Entrepreneurship and Marketing with a concentration in
sales and his MBA in a period of five years.

28. Andrew Foiey is the younger brother of Evan Foley. He was a student at
Fairfield University in Fairfield, Connecticut at the time of the incidents that form the
basis of this Complaint. The prior year, Andrew had been accepted to the University of
Dayton and was offered multiple scholarships. While Andrew had chosen fo attend
Fairfield University, he was reconsidering that decision and had traveled to the
University of Dayton to decide whethe'r he should transfer schools.

20.  Plaintiff Michael Fagans was a student of the University of Dayton at the

time of the incidents that form the basis of this Complaint. He was scheduled to receive

10

i[10]



Case: 3:15-cv-00096-WHR Doc #: 3 Filed: 03/16/15 Page: 11 of 37 PAGEID #: 96

his undergraduate degree from the University of Dayton just weeks after the incidents
that form the basis of this Complaint.

30. Andrew Foley arrived in Dayton on the night of March 13, 2013. Evan,
Andrew, and Michael chose to go out that night and spend time with friends. In the
early morning hours of March 14, 2013, they began walking to Evan’s apartment, which
was located at 435 Irving Avenue in Dayton, Ohio.

31. While walking home and when just a short distance from Evan’s
apartment, the group passed a series or row houses of town houses that had recently
been constructed on Lowes Street. These structures are student housing and look
virtually identical to one another.

32. While passing 411 Lowes Street, Evan mistook the building for a different
structure, which was located at 417 l.owes Street and where a friend of his lived.

33. Mistakenly believing that 411 Lowes Street was the residence of his friend
who resided at 417 Lowes Street, Evan, Andrew, and Michael approached the home,
stepped onto the porch of 411 Lowes Street, and knocked on the front door.

34. The door was opened by a large and apparently intoxicated individual
named Michael Groff, who was holding a case of beer under one arm and a can of beer
in his hand.

35. Groff was a significantly larger and a substantially more physically
imposing individual than Evan, Andrew, or Michael.

36.  Still believing that this was the home of his friend, Evan asked if his friend

was present. Groff became belligerent and angry that Evan, Andrew, and Michael were

11

[111



Case: 3:15-cv-00096-WHR Doc #: 3 Filed: 03/16/15 Page: 12 of 37 PAGEID #: 97

knocking on the wrong door at that time in the morning. Groff's anger increased and he
began to shout profanities at Evan, Andrew, and Michael.

37. Realizing that he had been mistaken about the residence, Evan
extended his hand in an effort to shake Groff's hand, calm the situation, and move on
with the moming so that he, Andrew, and Michael could return to Evan’s home. Groff
refused to shake Evan's hand and slammed the door in Evan’'s face. Andrew and
Michael were positioned behind Evan and were farther from Groff than Evan was when
this occurred.

38, Evan knocked on the door once again. Evan, Andrew, and Michael
agreed to leave 411 Lowes Street and proceeded to walk in the direction of Evan's
apartment.

39. There was never any suspicion that Evan, Andrew, or Michael were
attempting to steal anything or intending to take any goods or items from or enter the
prémises of 411 Lowes Street without the residents’ permission. Likewise, the
individuals within the home were not afraid and had no reason to be afraid of Evan,
Andrew, or Michael.

40. As Evan, Andrew, and Michael were walking away from the house, the
~front door to 411 Lowes Street opened. Groff hollered that he had contacted the UDPD
police. Groff was holding a cellular phone to his ear as he shouted this at Evan, Andrew,
and Michael. He did not state why he had contacted UDPD police.

41. At no point up until this time had Andrew, Evan, or Michael encountered,

seen, or known of Dylan Parfitt. Their only brief interaction had been with Groff.
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42.  Andrew, Evan, and Michael continued to walk away from the house and
toward Evan’'s apartment, which was about a tenth of a mile down the street. At this
point, Michael and Andrew were slightly ahead of Evan.

43. As the group crossed Lowes Street, a UDPD cruiser turned off of
Lawnview Street and onto Lowes Street and approached with its lights on. The UDPD
vehicle divided the group, with Michael and Andrew on one side of the street and Evan
on the opposite side of the streef. The vehicle was driven by Defendant Ryan.

44, Defendant Ryan signaled that Evan come over fo the U{)PD. vehicle.
Evan compiied with Defendant Ryén’s orders. |

45, Michael and Andrew remained next to the street and within the view of
Defendant Ryan. After some time passed and assuming that Evan’s interaction with
Defendant Ryan would conclude at any moment, Andrew and Michael began to walk
back to Evan’s apartment. Defendant Ryan did not speak or make any gestures to
Michael or Andrew.

46.  Defendant Ryan asked Evan, “do you know why you are being stopped?’
Evan replied, “of course” and pointed back to the house he had just left because he had
heard Groff state that he had called the police.

47. Evan was then handcuffed and informed by Defendant Ryan that he was
being arrested. When he asked, “why are you arresting me?” the Defendant Ryan
responded, “burglary.”

48. Defendant Ryan placed Evan under arrest for burglary before performing
any investigation into the circumstances for his being dispatched to the location and

without determining whether any criminal act did occur or was likely to have occurred.
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49. Defendants Bernhardt, Babal, Roth, and McCoy arrived at the scene in
their UDPD cruisers.

50. Defendant Ryan ordered Evan fo stand by his UDPD cruiser with
Defendants Bernhardt, Babal, Roth, and McCoy.

51. Defendants Bernhardt, Babal, Roth, and McCoy threw Evan, who was
handcuffed, onfo a UDPD cruiser and began choking Evan as they rummaged through
and removed items from his pockets.

52. Fearful and in pain, Evan attempted to explain that he was an honor
student atlthe University of Dayton and that this was a misunderstanding, but these
Defendants continued to laughingly say, “we’ve caught a burglar.”

53. These Defendants continued to choke Evan and push him on top of the
police cruiser before throwing him in the back of the police cruiser.

54, After Defendant Ryan had arrested Evan Foley for burglary and Evan had
been subjected to excessive and unreasonable force, Defendant Ryan, for the first time,
spoke fo Groff and Parfitt at 411 Lowes Street.

55.  Upon information and belief, Defendants Groff and Parfitt were noticeably
intoxicated.

56. Having already arrested Evan Foley, Defendant Ryan spoke with Groff
and Ryan and elicited statements that tended to implicate Evan in a criminal act, which
was improper and inaccurate.

57.  Groff and Parfitt, improperly and wrongfully identified Andrew, Evan, and
Michael as refusing to leave the property at 411 Lowes Street after having been asked

to do so and as possessing an intent to cause harm.
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58. Andrew and Michael had walked back to Evan’s apartment. When Evan
did not return to the apartment within the anticipated timeframe, Andrew and Michael
walked back to the area where Evan had been stopped by Defendant Ryan.

59. Michael and Andrew saw multiple police cruisers parked in the area. They
did not see Evan, however.

60. In an effort to determine what was happening, Andrew and Michael
approacﬁed the police cruisers that were parked on Lowes Street.

61. These Defendants yelied for Andrew and Michael to stop. Michael and
Andrew complied with Defendants’ instructions, commands, and orders.

62. These Defendants handcuffed Michael and Andrew and forcibly placed
them in the back a UDPD cruiser where they remained for approximately 1-2 hours.

63. On multiple occasions both Andrew and Michael asked these Defendants
to remove or loosen the handcuffs because they were in excruciating pain and losing
feeling in their arms, wrists, and hands. None of the Defendants responded fo these
complainis.

64. After around 1-2 hours had passed, these Defendants drove Michae! and
Andrew to a local convenient store and told them they were free to leave.

65. When the handcuffs were released, Andrew had bruising on his wrists and
no feeling in his thumbs, which continued following this interaction with Defendants.

66. On the instructions of Defendant Ryan, ‘Evan. was tfaken to the
Montgomery County Jail by Defendants Roth and McCoy where he was booked and

processed. Evan was placed in a cell with a drug addict who was experience severe
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symptoms of withdrawal and was incapable of controlling his vomiting or bowel
movements.

67. The following day, Defendant Sweigart called Andrew and Michael and
told them that they needed fo complete some paperwork, which was necessary to help
Evan.

68. Defendant Sweigart instructed Defendants Sipes and Swank fo arrest
Andrew and Michael. Defendants Burkhardt and Cairo were aware of this plan and
participated in its execution.

9. When Defendants Sweigart, Sipes, and Swank arrived at Evan’s
apartment, which is where Andrew and Michael were located, Andrew was on the
phone with is mother frantically trying to explain situation.

70.  Without a warrant, permission, or consent, Defendants Sipes, Swank, and
Sweigart entered the apartment, in which all Plaintiffs had an expectation of privacy.

71.  These Defendants screamed for Andrew to “get the f** off the phone.”
Andrew complied with their commands, instructions, and orders and dropped the phone.

72.  These Defendants screamed for Andrew and Michael to provide their
names. Once again, Michael and Andrew complied with these Defendants’ commands,
instructions, and orders by prbviding their names.

73. Defendants Sipes and Swank placed Andrew and Michael in handcuffs
and instructed them that they were under arrest for burglary.

74. Defendants Sipes and Swank took Michael and Andrew to the
Montgomery County Jail where they were booked and processed for the alleged

criminal offenses.
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75.  On March 22, 2013, the cases against Andrew and Michael were
dismissed upon a finding that no probable cause existed for their arrests and charges
could not continue against them. The proceedings against Evan also subsequently
resolved.

76. Defendant Groff did not appear af the March 22, 2013 hearing.

77. As a direct and proximate result of the actions and inactions of the
Defendants as alleged herein, Plainfiffs Andrew Foley, Efvan Foley, and Michael Fagans
ﬁaVe suffered emotional injuries and mental distress, sleep disturbances, lost
_concentration and ability to focus, distrust of authority, physical injuries, pain, and
suffering, as well as lost wages, vocational opportunities, medical bills, and attorneys’
fees. Some or a portion of these injuries are permanent.

FIRST CLAIM FOR RELIEF
(42 U.S.C. § 1983 Against Defendants Ryan, Bernhard{, Babal, Roth,

McCoy, Sipes, and Swank for Excessive Force
in Violation of the Fourth Amendment}

78.  Plaintiffs repeat, reiterate, and reallege each and every allegation
contained in this Complaint with the same force and effect as if fully set forth herein.

79. At the aforementioned times and places, Defendants Ryan, Bernhardt,
Babal, McCoy, Sipes, and Swank, acting under color of law and within the course and
scope of their employment as law enforcement officers with the UDPD used and/or
failed to intervene to prevent the use of unnecessary, unreasonable, outrageous, and
excessive force on Plaintiffs Andrew Foley, Evan Foley, and Michael Fagans in vioIaﬁon
of their rights guaranteed by the Fourth Amendment.

80. Defendants Ryan, Bernhardt, Babal, McCoy, Sipes, and Swank’s use

and/or failure to prevent the use of unnecessary, unreasonable, outrageous, and
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excessive force, as described herein, constitutes wanton, willful, reckless, unjustifiabie,
and malicious conduct warranting the imposition of exemplary punitive damages.

81. Faced with the circumstances present at the aforementioned time and
place, reasonably prudent law enforcement officers/personnel would or should have
known that the uses of force described herein violated Plaintiffs Andrew Foley, Evan
Foiey, and Michael Fagans' clearly established Fourth Amendment rights to be free
from unreasonable searches and seizures.

82. Defendants Ryan, Bernhardt, Babal, McCoy, Sipes, and Swank callously
and recklessly disregarded Plaintiffs Andrew Foley, Evan Foley, and Michael Fagans’
federally protected rights.

83. As a direct and proximate result of Defendants Ryan, Bernhardt, Babal,
McCoy, Sipes, and Swank's uses and/or failure to intervene to prevent uses of force in
violation of Plaintiffs Andrew Foley, Evan Foley, and Michael Fagans’ Fourth
Amendment rights, Plaintiffs Andrew Foley, Evan Foley, and Michael Fagans were
forced to endure and suffer, and continue to endure and suffer, extreme physical,
mental, and emotional pain and suffering and pecuniary loss.

WHEREFORE, Plaintiffs Andrew Foley, Evan Foley, and Michael Fagans pray
for judgment against Defendants Ryan, Bernhardt, Babal, McCoy, Sipes, and Swank,
jointly and severally, for:

a. Compensatory damages in an amount that will fully and fairly
compensate Plaintiffs for their injury, damage, and loss;

b. Punitive damages in an amount that will serve to adequately
punish and deter the conduct alleged herein;

C. Costs of suit and reasonable attorneys’ fees pursuant to
42 U.S.C. § 1988; and
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d. All such other relief to which Plaintiffs are entitied and/or the
Court deems appropriate.

SECOND CLAIM FOR RELIEF
(42 U.S.C. § 1983 Against Defendants Sweigart, Ryan, Bernhardt,
Roth, Babal, McCoy, Sipes, and Swank for False/Wrongfui
Arrest/Imprisonment in Violation of the Fourth Amendment)

84. Plaintiffs repeat, reiterate, and reallege each and every allegation
contained in this Complaint with the same force and effect as if fully set forth herein.

85. Defendants Sweigart, Ryan, Babal, Bernhardt, Roth, McCoy, Sipes, and
Swank lacked probable cause for their arrests of Plaintiffs Andrew Foley, Evan Foley,
and Michael Fagans on March 14, 2013. ‘ | |

86. Plaintiffs Andrew Foley, Evan Foley, and Michael Fagans were detained
and held by Defendants Sweigart, Babal, Ryan, Bernhardt, Roth, McCoy, Sipes, and
Swank against their will and without lawful justification on March 14, 2013, through the
time they were released after their arrest.

87. Defendants Sweigart, Babal, Ryan, Bernhardt, Roth, McCoy, Sipes, and
Swank acting under color of law, and within the course, scope, and in furtherance of
their employment as law enforcement officers with the UDPD detained, arrested, and
held Plaintifis Andrew Foley, Evan Foley, and Michael Fagans against their will without
probable cause or lawful justification in violation of Plaintiffs’ clearly established rights
guaranteed under the Fourth Amendment.

88. In arresting, detaining, or otherwise holding Plaintiffs Andrew Foley, Evan
Foley, and Michael Fagans against their will under the circumstances at issue,

Defendants Sweigart, Ryan, Babal, Bernhardt, Roth, McCoy, Sipes, and Swank acted
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wantonly, willfully, recklessly, without justification, and maliciously, warranting the
imposition of exemplary punitive damages.

80. Faced with the circumstances present on March 14, 2013, reasonably
prudent law enforcement officers/personnel would or should have known that arresting,
detaining andfor holding Plaintiffs Andrew Foley, Evan Foley, and Michael Fagans
against their will violated their clearly established Fourth Amendment rights.

90. On or about March 22, 2013, the charges against Plaintiffs Andrew Foley
and Michael Fagans were dismissed due to a lack of probable cause and, thus,
ferminated in their favor.

91. As a direct and proximate result of their unlawful/wrongiulffalse
arrest/imprisonment, Plaintiffs Andrew Foley, Evan Foley, and Michael Fagans were
forced to endure and suffer, and continue to endure and suffer, extreme physééai,
mental, and emotional pain and suffering and pecuniary loss.

WHEREFORE, Plaintiffs Andrew Foley, Evan Foley, and Michael Fagans pray
for judgment against Defendants Sweigart, Ryan, Babal, Bernhardt, Roth, McCoy,
Sipes, and Swank, jointly and severally, for:

a. Compensatory damages in an amount that will fully and fairly
compensate Plaintiffs for their injury, damage, and loss;

b. Punitive damages in an amount that will serve to adequately
punish and deter the conduct alleged herein;

C. Costs of suit and reasonable attorneys’ fees pursuant to
42 U.8.C. § 1988; and

d. All such other relief to which Plaintiffs are entitied and/or the
Court deems appropriate.
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THIRD CLAIM FOR RELIEF
(42 U.S.C. § 1983 Against Defendants Sipes and
Swank for Unlawful/Unreasonable Entry/Search in Violation
of the Fourth Amendment)

92. Plaintiffs repeat, reiterate, and reallege each and every allegation
contained in this Complaint with the same force and effect as if fully set forth herein.

93. At the aforementioned times and places, Defendants Sipes and Swank,
acting under color of law and within the course and scope and in furtherance of their
employment as law enforcement officers with the UDPD entered Plaintiffs’ residential
property without permission or consent and without probable cause in violation of
Plaintiffs’ clearly established rights guaranteed by the Fourth Amendment.

04. Defendants Sipes and Swank unlawful and unreasonable entry constitutes
wanton, willful, reckless, unjustifiable, and malicious conduct warranting the imposition
of exemplary punitive damages.

95. Faced with the circumstances present at.the aforementioned time and
place, reasonably prudent law enforcement officers/personnel would or should have
known that the entry described herein violated Plaintiffs Andrew Foley, Evan Foley, and
Michae! Fagans' clearly established Fourth Amendment right to be free from
unreasc.)nab!e and untawful entries, searches, and seizures.

96. As a direct and proximate result of Defendants Sipes and Swanks’ entry in
violation of Plaintiffs’ Fourth Amendment right, Plaintiffs Andrew Foley, Evan Foley, and
Michael Fagans were forced to endure and suffer, and continue to endure and suffer,
extreme physical, mental, and emotional pain and suffering and pecuniary loss.

WHEREFORE, Plaintiffs Andrew Foley, Evan Foley, and Michael Fagans pray

for judgment against Defendants Sipes and Swank, jointly and severally, for:
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a. Compensatory damages in an amount that will fully and fairly
compensate Plaintiffs for their injury, damage, and loss;

b. Punitive damages in an amount that wiil serve to adequately
punish and deter the conduct alleged herein;

C. Costs of suit and reasonable attorheys’ fees pursuant to
42 U.S.C. §1988; and

d. All such other relief o which the Plaintiffs are entitled and/or
the Court deems appropriate.

FOURTH CLAIM FOR RELIEF =
(42 U.S.C. § 1983 Supervisory Liability Against Defendants Ryan, Burkhardt,
Sweigart, Cairo, and Burt}

97. Plaintiffs repeat, reiterate, and reallege each and every allegation
contained in this Complaint with the same force and effect as if fully set forth herein.

98.  Upon information and belief, Defendants Babal, Bernhardt, Roth, McCoy,
Sipes, and Swank were the subordinates of Defendant Ryan, Burkhardt, Sweigart, and
Cairo and, as alleged herein, Plaintiffs’ rights were violated by the actions of Defendants
Babal, Bernhardt, Roth, McCoy, Sipes, and Swank.

09. Defendants Ryan, Burkhardt, Sweigart, and Cairo were personally
involved in the violation of Plaintiffs’ federally protected rights by, among other acts:

a) Directly participating in the conduct of Defendants Babal,
Bernhardt, Roth, McCoy, Sipes, and Swank by ordering and
instructing the arrest of Plaintiffs;

b) Failing to remedy the arrest of Plaintiffs after they had been
informed of their occurrences and when they knew that
probable cause for the arrests was lacking;

c) Failing to train their subordinates, including Defendants
Babal, Bernhardt, Roth, McCoy, Sipes, and Swank, on
making arrests and non-consensual entries into homes when
the need for additional training was apparent and through

their actions and inactions, creating a policy, practice, or
custom in which violations occurred,
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d) Consistently failing to supervise and train their subordinates,
including Defendants Babal, Bernhardt, Roth, McCoy, Sipes,
and Swank, such that the violation of a citizen’s rights were
highly predictable under the wusual and recurring,
circumstances, and did occur against Plaintiffs in the manner
predicted; and

e) Remaining deliberately indifferent to and consciously
disregarding the rights of citizens and civilians by failing fo
act on information that constitutional rights were being
violated.

100. Defendanis Ryan, Burkhardt, Sweigart, and Cairo’s failure to supervise
and train, Babal, Bernhardt, Roth, McCoy, Sipes and Swank and their participation in
the conduct of their subordinates were affirmatively linked to the violations of Plaintiffs’
federally protected rights.

101. As a direct and proximate result of Defendants Ryan, Bernhardt, Sweigart,
and Cairo’s failure to supervise and train Defendants Babal, Roth, McCoy, Sipes and
Swank in ordering, instructing, and otherwise participating in the arrests of Plaintiffs and
in the nonconsensual entry of their residential property when they were known to have
an expectation of privacy within the dwelling, Plaintiffs Andrew Foley, Evan Foley, and
Michael Fagans were forced fo endure and suffer, and confinue to endure and suffer,
éxtreme physical, mental, and emotional pain and suffering and pecuniary loss.

102. In ordering and otherwise participating in the arrest, detention, and holding
of Plaintiffs against their will and in the nonconsensual entry into the residential
structure under the circumstances at issue, Defendants Ryan, Bernhardt, Sweigart, and
Cairo acted wantonly, willfully, recklessly, without justification, maliciously, and with

reckless indifference to Plaintiffs’ federally protected rights warranting the imposition of

exemplary punitive damages.
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WHEREFORE, Plainfiffs Andrew Foley, Evan Foley, and Michael Fagans pray
for judgment against Defendants Ryan, Burkhardt, Sweigart, and Cairo for:

a. Compensatory damages in an amount that will fully and fairly
compensate Plaintiffs for their injury, damage, and loss;

b. . Punitive damages in an amount that will serve to adequately
punish and deter the conduct alieged herein;

C. Costs of suit and reasonable aftorneys’ fees pursuant to
42 U.S.C. § 1988; and
d. All such other relief to which Plaintiffs are entitled and/or the

Court deems appropriate.

FIFTH CLAIM FOR RELIEF
(42 U.S.C. § 1983 Against Defendants Bruce Burt, University of Dayton,
and/or Burkhardt for Failure to Train and Supervise and for Customs
and Policies Causing Violations of the Fourth Amendment}

103. Plaintiffs repeat, reiterate, and reallege each and every allegation
contained in this Complaint with the same force and effect as if fully set forth herein.

104. Plaintiffs are informed and believe and allege thereon that Defendants
Sweigart, Ryaﬁ, Bernhardt, Babal, Roth, McCoy, Sipes, Swank, Cairo and/or several
other UDPD law enforcement officers have a history of violating citizens’ constitutional
rights, making unreasonable searches and seizures, making warrantless searches,
entries, and arrests without probable cause, and arresting and charging citizens with
criminal offenses that are not supported by probable cause, about which Defendants
Burt, University of Dayton, and/or Burkhardt are, and were at all times relevant, aware.

105. On information and belief, Defendants Burt, University of Dayton, and/or
Burkhardt failed to adequately and properly train and/or supervise Defendants Sweigart,

Ryan, Bernhardt, Babal, Roth, McCoy, Sipes, Swank, and Cairo.
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106. Defendants Burt, University of Dayton, andf/or Burkhardt ratified
Defendants Sweigart, Ryan, Bernhardt, Babal, Roth, McCoy, Sipes, Swank, and Cairo’s
conduct described herein.

107. On information and belief, Defendants Burt, University of Dayton, and/or
Burkhardt implemented customs and policies for training and supervision of UPDP law
enforcement officefs on warrantless and nonconsensual entries, searches and seizures,
lawful arrests, and criminal prosecution/pursuing criminal charges supported by
probabl'e cause that, on their face, violate the Fourth Amendment. Alternatively, on
information and belief, Defendants Burt, University of Dayton, and/or Burkhardt
implemented otherwise facially valid customs and policies in a manner such that
constitutional violations were likely to be and were visited upon those inhabiting, visiting,
or otherwise within the jurisdictional limits of UDPD, including Plaintiffs Andrew Foley,
Evan Foley, and Michael Fagans.

108. As a direct and proximate result of Defendants Burt, University of Dayton,
and/or Burkhardt's customs, poiicies, and practices described herein, which vioiate the
Fourth Amendment on their face, or otherwise are applied in a manner such that Fourth
Amendment violations are likely to and do occur, Plaintiffs Andrew Foley, Evan Foley,
and Michael Fagans were forced to endure and suffer, and continue to endure and
suffer, extreme physical, mental, and emotional pain and suffering and pecuniary loss.

WHEREFORE, Plaintiffs Andrew Foley, Evan Foley, and Michael Fagans pray
for judgment against Defendants Burt, University of Dayton, and Burkhardt, jointly and
severally, for:

a. Compensatory damages in an amount that will fully and fairly
compensate Plaintiffs for their injury, damage, and loss;
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b. Costs of suit and reasonable atiorneys’ fees pursuant to 42
U.S.C. §1988; and

C. All such other relief which the Court deems appropriate.

SIXTH CLAIM FOR RELIEF
(42 U.8.C. § 1983 Against Defendants Sweigart, Ryan, Babal Bernhardt,
Roth, McCoy, Sipes, Swank, Burkhardt, Burt, and/or University of
Dayton for Malicious Prosecution in Violation of the Fourth Amendment)

109. Plaintiffs repeat, reiterate, and reallege each and every allegation
contained in this Complaint with the same force and effect as if fully set forth herein.

110. Acting under color of law and within the course, scope, and in furtherance
of fheir employment as law enforcement officers with the UDPD, Defendants Sweigart,
Ryan, Bernhardt, Babal, Roth, McCoy, Sipes, and Swank instituted, participated in, or
influenced criminal prosecution, charges and/or proceedings against Plaintiffs with
knowledge that there was an absence of probable cause to support any such charges,
prosecution, and/or proceedings in violation of Plaintiffs’ rights guaranteed under the
Fourth Amendment.

111. Acting under color of law and in his capacity as Chief of UDPD, Dafendant
Burt, and Defendant Burkhardt, as head administrator overseeing the actions of UDPD,
instituted and/or authorized and/or approved of and/or supervised the criminal
prosecution, charges and/or proceedings against Plaintiffs in violation of Plaintiffs’ rights
guaranteed under the Fourth Amendment.

112. Defendants Sweigart, Ryan, Bernhardi, Babal, Roth, McCoy, Sipes, and
Swank had no probable cause for instituting, participating in, or influencing the criminal
prosecution, charges and/or proceedings against Plaintiffs, or for otherwise charging

Plaintiffs with the offenses described herein.
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113. In instituting, participating in, or influencing the criminal prosecution,
charges and/or proceedings against Plaintiffs, Defendants Sweigart, Ryan, Bernhardt,
Babal, Roth, McCoy, Sipes, Swank, Burt, Burkhardt, and University of Dayton acted
willfully, wantonly, recklessly, without justification, maliciously, and with reckiess
indifference to Plaintiffs’ federally protected rights, warranting the imposition of
exemplary punitive damages.

114. Faced with the circumstances present on March 14, 2013, and thereatter,
reasonably prudent law enforcement officers/personnel would or should have known
that instituting, participating in, or influencing the criminal prosecution, charges and/or
proceedings against Plaintiffs violated Plaintiffs clearly established Fourth Amendment
rights.

115. As a direct and proximate result of Defendants Sweigart, Ryan, Bernhardt,
Babal, Roth, McCoy, Sipes, Swank, Burt, Burkhardt, and University of Dayton’s
malicious prosecution, Plaintiffs suffered a deprivation of liberty, apart from the initial
seizure, and were forced fo endure and suffer, and continue fo endure and suffer,
extreme physical, mental, and emotional pain and suffering and pecuniary loss.

WHEREFORE, Plaintiffs Andrew Foley, Evan Foley, and Michael Fagans pray
for judgment against Defendants Sweigart, Ryan, Bernhardt, Babal, Roth, McCoy,
Sipes, Swank, Burt, in his Official and Individual capacities, Burkhardt, and University of
Dayton jointly and severally, for:

a. Compensatory damages in an amount that will fully and fairly
compensate Plaintiffs for their injury, damage, and loss;

b. Punitive damages in an amount that will serve to adequately
_ punish and deter the conduct alleged herein;
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C. Costs of suit and reasonable attorneys’ fees pursuant to
42 U.5.C. § 1988; and

d. All such other relief which the Court deems appropriate.

SEVENTH CLAIM FOR RELIEF
(Negligent Hiring, Retention, Supervision, and Training Against Bruce
Burt, University of Dayton, and/or City of Dayton)

116. Plaintiff incorporates the preceding paragraphs by reference as if fully
rewritten herein.

117. Upon information and belief, Defendants Sweigart, Ryan, Bernhardt,
Babal, Roth, McCoy, Sipes, Swank, Burt, Burkhardt, and.Cairo were engaged in a valid
employment relationship with the University of Dayton.

118. Upon information and belief, Defendants Sweigart, Ryan, Bernhardt,
Babal, Roth, McCoy, Sipes, Swank, Burt, Burkhardt, and Cairo were incompetent in the
performance of their respective jobs and responsibilities within the course and scope of
their employment with Defendant University of Dayton and/or otherwise had negligent
dispositions in the performance of their jobs and responsibilifies.

119. At all times relevant, University of Dayton had actual and/or constructive
knowledge of Defendants Sweigart, Ryan, Bernhardt, Babai,. Roth, McCoy, Sipes,
Swank, Burt, Burkhardt, and Cairo's incompetence and/or negligent dispositions.

120. Defendant University of Dayton knew or reasonably should have known of
facts that would have led reasonable and prudent law enforcement agencies to further
investigate Defendants Sweigart, Ryan, Bernhardt, Babal, Roth, McCoy, Sipes, Swank,
Burt Burkhardt, and Cairo’'s competence and/or negligent dispositions through the

hiring/retention process and/or during the training and/or supervision processes.
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121. Defendant University of Dayfon knew or reasonably should have known
that the incompetence and/or negligent dispositions of Defendants Sweigart, Ryan,
Bernhardt, Babal, Roth, McCoy, Sipes, Swank, Burt, Burkhardt, and Cairo would likely
lead to and/or was substantially certain to lead to unlawful arrests, searches, seizures
and prosecutions of individuals they confronted.

122. Defendant University of Dayton was negligent in hiring, retaining,
supervising, and training in that it knew or should have known of their propensity to act
negligently, carelessly, and/or recklessly.

123. As a direct and lproximate result of Defendant University of Dayton’s
negligent hiring, retention, training, and supervision of Defendants Sweigart, Ryan,
Bernhardt, Babal, Roth, McCoy, Sipes, Swank, Burt, Burkhardt, and Cairo, Plaintiffs
Andrew Foley, Evan Foley, and Michael Fagans were forced to and did endure and
suffer extreme physical, mental, and emotional pain and suffering, and pecuniary loss.

WHEREFORE, Plaintiffs Andrew Foley, Evan Foley, and Michael Fagans pray
for judgment against Defendant University of Dayton for.

a. Compensatory damages in an amount that will fully and fairly
compensate Plaintiffs for their injury, damage, and loss;

b. Punitive damages in an amount sufﬁ'cieni to deter the
conduct alleged herein; and

C. Al such other relief which the Court deems appropriate.

EIGHTH CLAIM FOR RELIEF
(Negligence and Recklessness of Defendants University of Dayton,
Sweigart, Ryan, Bernhardt, Babal, Roth, McCoy, Sipes, Swank, Burt,
Burkhardt, and Cairo)

124. Plaintiffs repeat, reiterate, and reallege each and every paragraph

contained in this Complaint with the same force and effect as if fully set forth herein.
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125. Defendants University of Dayton, Sweigart, Ryan, Bernhardt, Babal, Roth,
McCoy, Sipes, Swank, Burt, Burkhardt, and Cairo had a duty to act as reasonably safe,
careful, and prudent individuals, law enforcement officers, university administrators, and
- universities would under the same or similar set of circumstances. The failure to act as
a reasonably safe, careful, and prudent person would under the same or similar set of
ciréufnstances is negligence.

126. As alleged herein and set forth above, Defendants University of Dayton,
Sweigart, Ryan, Bernhardt, Babal, Roth, McCoy, Sipes, Swank, Burt, Burkhardt, and
Cairo failed to act as reasonably safe, careful, and prudent individuals, law enforcement
officers, university administrators, or universities would under the same or similar set of
circumstances

127. As a direct and proximate result of Defendants University of Dayton,
Sweigart, Ryan, Bernhardt, Babal, Roth, McCoy, Sipes, Swank, Buri, Burkhardt, and
Cairo’s negligence, Plaintiffs Andrew Foley, Evan Foley, and Michael Fagans were
forced to and did endure and suffer extreme physical, mental, and emotional pain and
suffering, and pecuniary loss.

WHEREFORE, Plaintiffs Andrew Foley, Evan Foley, and Michael Fagans bray
for judgment against Defendants University of Dayton Sweigart, Ryan, Bernhardt,
Babal, Roth, McCoy, Sipes, Swank, Burt, Burkhardt, and Cairo for:

a. Compensatory damages in an amount that will fully and fairly
compensate Plaintiffs for their injury, damage, and loss;

b. Punitive damages in an amount sufficient to deter the
conduct alleged herein; and

C. All such other relief which the Court deems appropriate.
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NINTH CLAIM FOR RELIEF
{Common Law Assault and Battery Against Defendants
- Ryan, Bernhardt, Roth, McCoy, Babal, Sipes, Swank, and University of Dayton)

128. Plaintiffs repeat, reiterate, and reallege each and every paragraph
contained in this Complaint with the same force and effect as if fully set forth herein.

129. On March 14, 2013, Defendants Ryan, Bernhardt, Roth, McCoy, Babal,
Sipes, and Swank threatened bodily harm against Plaintiffs which caused them to be in
fear of imminent peril and death.

130. On March 14, 2013, Defendants Ryan, Bernhardf, Roth, McCoy, Babal,
Sipes, and Swank had apparent authority and ability to carry out the threats of bodily
harm and, in fact did, intentionally and without permission, fouch and injure Plaintiffs.

131. At all times relevant, Defendants Ryan, Bemhardt, Roth, McCoy, Babal,
Sipes, and Swank were acting within the course, scope, and in furtherance of their
employment with the University of Dayton, rendering Defendant University of Dayton
vicariously liable for their conduct.

132. Defendants Ryan, Bernhardt, Roth, McCoy, Babal, Sipes, and Swank
assaulted and battered Plaintiffs with malicious purpose, in bad faith, or in a reckless or
wanton manner.

133. As a direct and proximate result of being assaulted and battered by
Defendants Ryan, Bernhardt, Roth, McCoy, Babal, Sipes, and Swank, Plaintifis were
forced to endure and suffer, and continue to endure and suffer, extreme physical,

mental, and emotional pain and suffering.
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WHEREFORE, Plaintiffs Andrew Foley, Evan Foley, and Michael Fagans pray
for judgment against Defendants Ryan, Bernhardt, Roth, lVEcCéy, Babal, Sipes, Swank,
and University of Dayton, jointly and severally, for:

a. Compensatory damages in an amount that will fully and fairly
compensate Plaintiffs for their injury, damage, and loss;

b. Punitive damages in an amount that will serve to adequately
punish and deter the conduct alleged herein; and

c. All such other relief to which Plaintiffs are entitled and/or the
Court deems appropriate.

TENTH CLAIM FOR RELIEF
(Common Law False Arrest/Imprisonment Against
Pefendants University of Dayton, Sweigart, Ryan, Bernhardt, Babal,
Roth, McCoy, Sipes, Swank, Burt, Burkhardt, and Cairo)

134. Plaintiffs repeat, reiterate, and reéllege each and every paragraph
contained in this Complaint with the same force and effect as if fully set forth herein.

135. Defendants Sweigart, Ryan, Bernhardt, Babal, Roth, McCoy, Sipes,
Swank, Burt, Burkhardt, and Cairo, acting within the course, scope, and in furtherance
of their employment with the University of Dayton acted in concert to and did
intentionally confine and detain Plaintiffs within a limited area on March 14. 2013, and
cause them to be confined for days, against their will and without probable cause and/or
lawful justification or privilege.

136. Defendants Sweigart, Ryan, Bernhardf, Babal, Roth, McCoy, Sipes,
Swank, Burt, Burkhardt, and Cairo acted with malicious purpose, in bad faith, or in a
reckless or wanton manner.

137. At all times relevant, Defendants Sweigart, Ryan, Bernhardt, Babal, Roth,

McCoy, Sipes, Swank, Burt, Burkhardt, and Cairo were acting within the course, scope,
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and in furtherance of their employment with Defendant University of Dayton, rendering
| University of Dayton vicariously liable for their conduct.

138. As a direct and proximate result of their faise arrest/imprisonment,
Plaintiffs were forced to endure and suffer, and continue to endure and suffer, extreme
physical, mental, and emotional pain and suffering and pecuniary loss.

WHEREFORE, Plaintiffs Andrew Foley, Evan Foley, and Michael Fagans prays
for judgment against Defendants Sweigart, Ryan, Bernhardi, Babal, Roth, McCoy,
Sipes, Swank, Burt, Burkhardi, Cairo and University of Dayton, joinily and severally, for:

a. Compensatory damages in an amount that will fully and fairly
compensate Plaintiffs for their injury, damage, and loss;

b. Punitive damages against Defendants to adequately punish
and deter the conduct alleged herein; and

c. All such other relief which the Court deems appropriate.

ELEVENTH CLAIM FOR RELIEF
(Common Law Malicious Prosecution Against Defendants
University of Dayton, Sweigart, Ryan, Bernhardt, Babal, Roth, McCoy, Sipes,
Swank, Burt, Burkhardt, and Cairo)

139. Plaintiffs repeat, reiterate, and reallege each and every paragraph
contained in this Complaint with the same force and effect as if fully set forth herein.

1#0. Acting within the course and scope of their employment as law
enforcement officers with UDPD, Defendants Sweigart, Ryan, Bernhardt, Babai, Roth,
McCoy, Sipes, Swank, Bur, Burkhardt, and Cairo instituted criminal prosecution,
charges and/or proceedings against Plaintiffs Andrew Foley, Evan Foley, and Michael
Fagans.

141. Defendants Sweigart, Ryan, Bernhardt, Babal, Roth, McCoy, Sipes,

Swank, Burt, Burkhardt, and Cairo had no probable cause for instituting the criminal
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prosecution, charges and/or proceedings against Plaintiffs Andrew Foley, Evan Foley,
- and Michael Fagans.

142. The prosecution and/or criminal proceedings against Plaintiffs Andrew
Foley and Michael Fagans were dismissed and, thus, terminated in favor of Plaintiffs
Andrew Foley and Michael Fagans on March 22, 2013.

143. Defendants Sweigart, Ryan, Bernhardt, Babal, Roth, McCoy, Sipes,
Swank, Burt, Burkhardt, and Cairo acted with malicious purpose, in bad faith, or in a
reckless or wanton manner.

144, At all times relevant, Defendants Sweigart, Ryan, Bernhardt, Babal, Roth,
McCoy, Sipes, Swank, Burt, Burkhardt, and Cairo were acting within the course, scope,
and in furtherance of their employment as law enforcement officers of UDPD, rendering
the University of Dayton vicariously liable for their conduct.

145. As a direct and proximate result of Defendants Sweigart, Ryan, Bernhardt,
Babai, Roth, McCoy, Sipes, Swank, Burt, Burkhardt, and Cairo malicious prosecution,
Plaintiffs Andrew Foley and Michael Ffa_gans were forced t5 endure and suffer, and
continue to endure and suffer, extreme physical, mental, and emotional pain and
suffering and pecuniary loss.

WHEREFORE, Plaintiffs Andrew Foley and Michael Fagans pray for judgment
against Defendants Sweigart, Ryan, Bernhardt, Babal, Roth, McCoy, Sipes, Swank,
Burt, Burkhardt, Cairo, and University of Dayton, jointly and severally, for:

a. Compensatory damages in an amount that will fully and fairly
compensate Plaintiffs for their injury, damage, and loss;

b. Punitive damages in an amount that will serve to adequately
punish and deter the conduct alleged herein; and
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c. All such other relief to which Plaintiffs are entitlied and/or the
Court deems appropriate.

TWELFTH CLAIM FOR RELIEF
(Common Law Intentional infliction of Emotional Distress Against Defendants
Sweigart, Ryan, Bernhardt, Babal, Roth, McCoy, Sipes, Swank, Cairo, Burt, and
University of Dayton)

146. Plaintiffis repeat, reiterate, and reallege each and every paragraph
contained in this Complaint with the same force and effect as if fully set forth herein.

147. Defendants Sweigart, Ryan, Bernhardt, Babal, Roth, McCoy, Sipes,
Swank, Cairo either intended to cause emotional distress or knew or should have
known that their actions would result in serious emotional distress to Plaintiffs.

148. Defendanis Sweigart, Ryan, Bernhardt, Babal, Roth, McCoy, Sipes,
Swank, and Cairo’s conduct was so exireme and oufrageous as to go beyond all

- possible bounds of decency and was utterly intolerable in a civilized society.

149. As a direct and proximate result of Defendants Sweigart, Ryan, Bernhardt,
Babal, Roth, McCoy, Sipes, Swank, and Cairo’s actions, Plaintiffs Andrew Foley, Evan
Foley, and Michael Fagans suffered psychic injury, and the mental anguish suffered by
Plaintiffs Andrew Foley, Evan Foley, and Michael Fagans was serious and of a nature
that no reasonable person could be expected to endure.

150. Defendants Sweigart, Ryan, Bernhardt, Babal, Roth, McCoy, Sipes,
Swank, and Cairo were acting within the course, scope, and in furtherance of their
employment with Defendant University of Dayton.

WHEREFORE, Plaintiffs Andrew Foley, Evan Foley, and Michael Fagans pray
for judgment against Defendants Sweigart, Ryan, Bernhardt, Babal, Roth, McCoy,

Sipes, Swank, Cairo, Burt, and University of Dayton, jointly and severally, for:

35

[35]



Case: 3:15-cv-00096-WHR Dac #: 3 Filed: 03/16/15 Page: 36 of 37 PAGEID #: 121

a. Compensatory damages in an amount that will fully and fairly
compensate Plaintiffs for their injury, damage, and loss;

b. Punitive damages against Defendants named in this Claim
for Relief in an amount that will serve to adequately punish
and deter the conduct alleged herein; and

c. All such other relief to which Plaintiffs are entitled and/or the
- Court deems appropriate.

THIRTEENTH CLAIM FOR RELIEF
(Common Law Negligent Misidentification Against Michael Groff and Dylan
Parfitt)

151. Plaintiffs repeat, reiterate, and reallege each and every paragraph
contained in this Complaint with the same force and effect as if fully set forth herein.

152. Pursuant to Ohio law, Defendants Groff and Parfitt owed Andrew Foley,
Evan Foley, and Michael Fagans a duty of care when providing information to law
enforcement authorities regarding their involvement in the commission of a crime.

153. Groff contacted law enforcement officials from UDPD, and Groff and
Parfitt reported that Andrew Foley, Evan Foley, and Michael Fagans had been involved
in a criminal act, namely, the refusal to leave the property ay 411 Lowes Street after
they had been asked fo do so, implicating them as having an intent to cause harm, and
claiming that they had been involved in a robbery or an attempted robbery.

154. Groff and Parfitt breached their duty of care to Andrew Foley, Evan Foley,
and Michael Fagans by negligently improperly identifying them as being responsible for
a criminal act.

155. Because of the improper negligent misidentification of Andrew Foley, Evan

Foley, and Michael Fagans being involved in the commission of a criminal act, Andrew
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Foley, Evan Foley, and Michael Fagans were imprisoned and suffered economic and

non-economic injury due to the actions taken by UDPD law enforcement. "
WHEREFORE, Plaintiffs Andrew Foley, Evan Foley, and Michael Fagans pray

for judgment against Defendants Michael Groff and Dylan Parfit, jointly and severally,

for:

a. Compensatory damages in an amount that will fully and fairly
compensate Plaintiffs for their injury, damage, and loss; and

b. All such other relief to which Plaintiffs are entitled and/or the Court
deems appropriate.

TRIAL BY JURY ON ALL CLAIMS FOR RELIEF HEREBY DEMANDED.

s/ Michae| A. Hill

DENNIS LANSDOWNE (0026036)
MICHAEL A. HILL (0088130)
SPANGENBERG SHIBLEY & LIBER LLP
1001 Lakeside Avenue East, Suite 1700
Cleveland, OH 44114

(216) 696-3232

(216) 696-3924 (FAX)
dlansdowne@spanglaw.com
mhill@spanglaw.com

Counsel for Plaintiffs Andrew Foley, Evan
Foley, and Michael Fagans
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
~ WESTERN DIVISION

ANDREW FOLEY, et &/,

Plaintiffs,
Lase No. 3:15-¢cv-86
v, )
_ JUDGE WALTER H. RICE
UNIVERSITY OF DAYTON, er a/.,
Defendants,

DECISION AND ENTRY SUSTAINING IN PART DEFENDANT DYLAN
PARFITT'S AND DEFENDANT MICHAEL R. GROFF'S MOTIONS FOR
JUDGMENT ON THE PLEADINGS OR, IN THE ALTERNATIVE, TO
CERTIFY QUESTIONS OF LAW TO THE OHIO SUPREME COURT
(DOCS. ##£26, 28); SUSTAINING DEFENDANT DYLAN PARFITT’'S
AND DEFENDANT MICHAFL R. GROFF'S MOTIONS FOR A STAY
(DOCS. ##27, 29); STAYING PROCEEDINGS AS TO THESE TWO
DEFENDANTS PENDING CERTIFICATION TO OHIO SUPREME COURT

This matter is currently before the Court on séver‘ai motions filed by
Defendants Dylan Parfitt and Michael R. Groff: {1) Motions for Judgment on the
Pleadings or, in the Alternative, to Certify Questions of Law to the Ohio Supreme
Court, Docs. ##26, 28: and (2} Motions for a Stay, Docs. ##27, 28. After
reviewing the parties’ briefs and the relevant case law, the Court concludes that
there are several dispositive unresolved guestions of state law. Accordingly, the
Court sustains Defendants’ alternative motions to certify those gquestions to the
tho Supreme Court, and stays all proceedings with respect to Defendants Parfitt

and Groff.
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L Back;round and Procedural History

According to the First Amended Campiaint, Doc. #3, in the early morning
hours of March 14, 2013, Plaintiffs Evan Foley, Andrew Foley and Michael Fagans,
knocked on the door of a townhouse located an the campus of the University of
Dayton ("UD"), mistakenly believing that this was where their friend lived.
Defendant Michael Groff, who was allegedly intoxicated, opened the door. When
- Evan asked if his friend was at home, Groff allegedly became belligerent and began
shouting profanities. Evan, realizing that he was at the wrong townhouse,
extended his hand in an effort to apologize, but Groff allegedly slammed the door
in his face. Evan knocked onde morg, and then he and the others turned 1o leave.
After they began walking down the street toward Evan’s apartment, Groff re-
opened the door and velled that he had contacted the UD Police Department.

Shortly thereafter, Sergeant Thornas Ryan of the UD Police Department
approached Evan. Michael Fagans and Andrew Foley, who were walking slightly
ahead of Evan, kept walking. Sergeant Ryan asked Evan if he knew why he vas
being stopped. Evan responded, “of course,” and indicated that Groff said he had
calledg the police. Ryan then handcuffed Evan and arrested him for burglary. After
Evan was taken to jail, Sergeant Ryan interviewed Groff and his roommate,
Defendant Dylan Parfitt. The following day, Andrew Foley and Michael Fagans
weré also arrested for burglary. Ultimately, the criminal charges against Andrew

and Michael were dismissed, and the charges against Evan were resolved.
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On March 13, 2015, Evan Foley, Andrew Foley and Michael Fagans filed
suit against UD and eleven UD Police Department employees, seeking relisf under
42 U,S.C. § 1983 for violations of their constitutional rights, and asserting state
law claims of false arrest, false imprisonment, malicious prosecution, assault,
battery, negligence, negligent hiring, supervision, training and retention, and
intentional infliction of emotional distress.

Plaintiffs also asserted claims of “negligent misidentification” against
Michael Groff and Dylan Parfitt. Piaintiffs‘a!fege that: {1} Groff and Parfitt owed
them & duty of care when providing information to law enforcement authorities
regarding their involvement in the commission of & crime; (2} Graff and Parfitt
reported to UD law enforcement authorities that Plaintiffs had been involved in a
criminal act, namely, the refusal to leave their property after being asked to do so,
inferreﬁ an intent to cause harm, and claimed that they had been involved in a
robbery or an attempted robbery; {3} Groff and Parfitt breached their duty of care
to Plaintiffs by negligently, improperly identifying them as being responsible for a
criminal act; and (4) because of this improper, negligent misidentification, Plaintiffs
suffered economic and non-economic damages. Doc. #3, PagelD##121-22.

Defendants Groff and Parfitt have each filed Motions for Judgment on the
Pleadings or, in the alternative, to Certify Questions of Law to the Ohic Supreme
Court, Docs. ##26, 28. They have also asked the Cburt. to stay all proceedings

nending resolution of those motions. Docs, ##27, 29.
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. Motions for Judgment on the Pleadings or, in the alternative, to Certify
Questions of Law to the Chio Supreme Court {Docs. ##26, 28)

A, Federal Rule of Civil Procedure 12{c}

Motions for judgment on the pleadings under Federal Rule of Civil Procedure
12{c} are analyzed under the same standard as motions to dismiss under Federal
Rule of Civil Procedure 12{b}{(6). See Warrior Sports, Inc. v. National Collegiate
Athletic Ass’n, 623 F.3d 281, 284 (6th Cir. 2010}, "For purposes of a motion for
judgment on the pleadings, all well-pleaded material allegations of the pleadings of
the opposing party must be taken as irue, and the motion may be granted only if
the moving party is nevértheless clearly entitled to judgment.” JPMorgan Chase
Bank, N.A. v. Winget, 510 F.3d 677, 582 (6th Cir. 2007) {internal citation and
guotation marks omitted). However, the court need not accept as true legal
conclusions or unwarranted factual inferences. /d. {(citing Mixon v. Ohio, 193 F.3d
388, 400 (B6th Cir. 1999)).

To withstand a Rule 12{c} motion for judgment on the pleadings, “a
complaint must contain direct or inferential allegations respecting all the material
slements uﬁder some viable legal theory.” Commercial Money Cir., Inc. v. flingis
Urion Ins. Co., 508 F.3d 327, 336 (6th Cir. 2007). “The factual allegations in the
complaint need to be sufficient to give notice to the defendant as to what claims
are alleged, and the plaintiff must plead ‘sufficient factual matter’ to render the
legal claim plausible, /. e., more than merely possible.” Fritz v. Charter Twp. of

Comstock, 592 F.3d 718, 722 {(6th Cir. 2010} (quoting Ashcroft v. Ighal, 556 U.S.
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662 (2008)). A "legal conclusion couched as a factual allegation” need not be
accepted as true, nor are recitations of the elements of a cause of action
sufficient. Hensley Mfg. v. ProPride, inc., 579 F.3d 603, 609 (6th Cir. 2008}
{guoting Bell Atlantic Corp. v. Twambly, 550 U..S. 544, 555 (2007)).

B. Summary of Parties” Arguments

Defendants Groff and Parfitt argue that the negligent misidéntification claim
is subject to dismissal under Rule 12{c} because: {1) statements made to a police
officer implicating a third person in a crime are absolutely privileged; {2) the
negligent misidentification claim is really a defamation claim in disguise, and is
therefore time-barred; and {3} at the very least, their statements to UD police
officers are subject to a qualified privilege, and Plaintiffs have failed to allege that
those statements were made with actual malice.

I the aiternative, Defendants argue that, because the law in this area is
unseitled, the Court should certify several questions to the Supreme Court of Ohio,
pursuant to Supreme Court Practice Rule 8.01{A), which permits a federal court to
certify questions of faw 1o the Ohio Supreme Court if “there is a question of Chio
law that may be determinative of the proceeding and for which there is no
controlling précedent in the decisions of [the] Supreme Court.” Defendants
propose‘the following guestions for certification:

(1) Does the absolute privilege recognized in M.J. DiCorpo, inc. v.

Sweeney, 69 Qhio St. 3d 497 {1894) extend to statements made 1o
faw enforcement officers?;
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(2) Are statements to law enforcement officers implicating another
person in criminal activity entitled to an absolute privilege against civil
liability?;

{3} Is the doctrine of absolute privilege applicable to claims of
negligent misidentification?; and

(4} What is the statute of limitations for claims of negligent
identification/misidentification?

Plaintiffs note that, while Defendants’ arguments all rest on the faulty
premise that a claim of negligent misidentification is treated the same as-a
defamation clg;i_m,,tho courts have long recognized the tort of negligent
misidentification, sepafate and distinct frorm a claim of defamation.

Plaintiffs argue that the doctrines of absolute and qualified privilege, which
are common defenses to claims of defamation, are not available to shieid Groff and
Parfitt from civil liability for negligent misidentification. In the alternative, Plaintiffs
argue that, even if their negligent misidentification claim is construed as a
defamation claim, Defendants’ statements are not subject to an absolute or
qualified privilege under the circumstances presented here. Plaintiffs also deny
that their claim of negligent misidentification is barred by the cne-year statute of
limitations applicable to defamation claims. Based on the foregoing, Plaintiffs
contend that there is no reason to certify any of the above questions to the
Supreme Court of Chio.

C. Negligent Misidentification vs. Defamation

There appears to be no serious dispute that Ohic recognizes the tort of

negligent misidentification, separate and apart from the tort of defamation, "for
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persons who are negligentlyl,] improperly identified as being responsible for
committing a violation of the law, and who suffer injury as a result of the wrongful
identification.” Wigfall v. Society Nat’l Bank, 107 Ohio App.3d 687, 673, 669
N.E.2d 313, 316 (Ohio Ct. App. 1985). See afso Mouse v. Central Savings &
Trust Co., 120 Ohio 5t. 5988, 167 N.E. 868 (Ohio 1828); Walls v. Columbus, 15-
Ohio App.3d 180, 182, 461 N.E.2d 13, 16 {Ohio Ct. App. 1983); Barilla v. Patella,
144 QOhio App.3d 524, 534, 760 N.E.2d 898, 905 {Ohio Ct. App. 2001}; Woobds
v. Summertime Sweet Treats, /nc., No. 08-MA-169, 2008 WL 3806178, at *5
{Ghio Ct,‘App; Nov. 13, 2008); Cummerlander v. P%z‘riot Prep. Academy, Inc., 86
F. Supp.3d 808, 826 (8.D. Ohio 2018); Breno v. City of Mentor, No. 81861, 2003
WL 21757504, at *4 (Ohio Ct. App. July 31, 2003).

Although the same set of facts could easily give rise to cEaimé of both
negligent misidentification and defamation, the elements of these two torts are
campletely different. To establish a claim of defé.mation, the plaintiff must show:
“(1) that a false statement of fact was made, (2) that the statement was
defamatory, (3) that the statement was published, (4} thai the plaintiff suffered
injury as a proximate result of the publication, and (&) that the defendant acted
with the requisite degree of fault in publishing the statement.” Am. Chem. Soc. v.
Leadscope, /nc., 133 Ohio St. 3d 366, 389, 978 N.E.2d 832, 852 (guoting Pollock
v. Rashid, 117 Ohio App.3d 361, 368, 630 N.E.2d 903 (1896)). In contrast, “[als

with any cause of action sounding in negligence,” in order to prevail on a claim of
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negligent misidentiﬁcatio‘n, a plaintiff must prove duty, breach of duty, proximate
cause and injury. Wigfall, 107 Ohio App.3d at 673, 669 N.E.2d at 3186.

Even though Ohio recognizes negligent misidentification as a cause of action
separate and distinct from a claim of defamation, the boundary line between these
two torts, in several respects, is not well-defined, as discussed in further detafl
below.

o. Statute of Limitations for Claims of Negligent Misidentification

Defenda_nts argue that Piafntiﬁ‘s' claim of negligent m}sid’entiﬂcation sounds
in defamation and is, therefore, 'sub}ect to the one-year statute of limil’cationsf for
defamation claims set forth in Qhio Revised Code §2305.11(A}). They further
argue that, because the Complaint was filed more than one year after the incident
took place, Plaintiffs’ claim is time-barred.

Piaintiffs note, however, that the court in Wigfall specifically held that “[tlhe
one-year state of limitations applicable to a defarmation claim is not applicable” to &
claim of negligent misidentification. Wigfall, 107 Ohio App.3d at 673 n.4, 669
NE.2d at 316, Rather, it appears that a claim of negligent misidentification—like
most negligence claims—is subject to the four-year statute of limitations set forth

in Ohio Revised Code § 2305.08(D). /d. at 672, 669 N.E.2d at 316."

' in the alternative, Plaintiffs suggest that the two-year statute of limitations set
forth in Ohio Revised Code § 2305.10{A} might apply. That statute, however,
governs claims of product liability and actions for bodily injury or injury to personal
property, and is inapplicable here,
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Other cases, however, suggest that, if a cause of action involves an injury
stemming from a false statément, it should be treated as a defamation claim for
purposes of determining the applicable statute of limitations. In Cromartie v.
Goofsby, No. 93438, 2010 WL 2333004, at *5 {Ohio Ct. App. June 10, 20103,
defendant argued that plaintiff's claims of defamation and malicious prosecution
were time-barred. In response, the plaintiff filed an amended complaint, asserting
a claim of negligent misidentification. The court, however, rejected this atte&pt {0
reclassity the defamation claim as a négiigent misidentification claim in ;er.er' to
circumvent the Qne~yeér statute of limitations, noting that the claims stemmed
from the same set of facts. See alse Breno, 2003 WL 21757504, at *3 (ho’idihg
that a claim of emotional distress, which arose out of an allegedly false
communication to the police, sounded in defamation, and was therefore subject to
a one-year statute of limitations); Worpenberg v. Kroger Co., No. C-010381, 2002
WL 362865, at **5-6 {Ohio Ct. App. Mar. 8, 2002) (holding that a claim of
negligent damage to reputation, stemming from false accusations of theft by an
employee, sounded in defamation and was barred by the one-year statute of
limitations).

In short, it is not clear whether claims of negligent misidentification should
be treated as defamation claims or as negligence claims for purposes of
determining the applicable statute of limitations. Because this issue of state law is
potentially dispositive in this case, the Court concludes that certification to'the

Ohio Supreme Court is appropriate.
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E. Applicability of Privilege Doctrines to Claims of Megligent
iisidentification

Certification is also appropriate because it is nof clear whether the doctrines
of absolute privilege or qualified privilege, commonly asserted as defenses fo
claims of defamation, may also be asserted as defenses to claims of negligent
misidentification under Ohio law.

On certain privileged occasions, faise, defamatory statements may be
published without civil liability “where there is a great enough public interest in
encouraging uninhibited freedom of expression to require the sacrifice of the right
of the individual to protect his reputation by civil suit.” M.J. DiCorpo, Inc. v.
Sweeney, 69 Ohio 5t.3d 497, 505, 634 N.E.2d 203, 209 (Ohio 1994) (quoting
Bigelow v. Brumley, 138 Ohio St. 574, 579-80, 37 N.E.2d 584, 588 (Ohio 1941}}.
The concept of privilege is specifically incorporated in the definition of
“defamation.” See McCartney v. Oblates of S5t. Francis deSales, 80 Chio App.3d
345, 353, 609 N.E.2d 216 (Chio C1. App. 1982} {("Defamation is the unprivileged
publication of a false and defamatory matter about another.”).

A statement is absolutely privileged, evén if made with actual malice or in
bad faith with knowledge of its falsity, when made in the context of a legislative
proceeding, a judicial proceeding, or another act of state. DiCorpo, 89 Ohijo 5t.3d
at 505, 6834 N.E.2d at 209. Otherwise, a false statement may be subject to a
quaiified privilege if the defendant can show that “{1) he acted in good faith; {2}

there was an interest to be upheld; {3) the statement was limited in its scope to

10
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the purpose of upholding that interest; (4) the occasion was proper; and {5) the
publication was made in & proper manner and only to proper parties.” Mosley v.
Fvans, 90 Ohio App.3d B33, 636, 630 N.E.2d 75, 77 {Ohio Ct. App. 1993} {citing
Hahn ir, ‘Koz‘ten, 43 Ohio §t.2d 237, 246, 331 N.E.2d 713, 719 (Chio 1875}). A
qualified privilege, once it is found to exist, “can be defeated only by a clear and
convincing showing that the communication was made with actual malice.” A &
B-Abell Flevaror Co. v. Columbus/Centraf Ohio Bidg. & Constr. Trades Council, 73
Chie 5t,3d 1, 11, 851 N.E.2d 1283, 1292 (Ohio 1895).

In this case, Defendants Groff and Parfitt maintain that these privilege
doctrines extend to claims of negligent misidentification. They argue that their
statements to the UD police officers are absolutely privileged because they are the
first step in a judicial proceeding. In the alternative, they argue that the
statements are protected by a qualified privilege, and that Plaintiffs” Amended
Complaint fails to allege facts sufficient to support a finding of actual malice,

Defendants, however, have not identified any Ohio case in which either
privilege doctrine has been recognized as a defense to a claim of negligent
misidentification, and the Court has heen unable to find one. The cases cited by
Defendants involve claims of defamation and malicious prosecution.

The argument could be ma%@ that a plaintiff should not be able 1o
circumvent these privilege doctrines by filing a claim of negligent misidentification

instead of a claim of defamation. However, as Plaintiffs note, Wigfa# could be
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read as impliedly rejecting the idea that the privilege doctrines extend to claims of
negligent misidentification:

[W]e acknowledge that public policy does encourage citizens to

cooperate with investigating authorities to identify perpetrators of

crime. However, we are unwilling to extend public policy to such an

extent that due care need not be used when information is supplied to

investigating authorities. The serious consequences which accompany

an individual being identified as a suspected criminal require the

imposition of a duty to use due care on those who give information to

assist investigating authorities.

Wigfail, 107 Ohio App.3d at 675, 669 N.E.2d at 318. This statement, combined
with the fact that there appears to be no Ohio case in which the privilege doctrines
have been applied to a claim of negligent misidentification, makes the Court
hesitant to dismiss Plaintiffs’ claims against Groff and Parfitt.

Moreover, even assuming that the privilege doctrings are available as a
defense to a negligent misidentification claim, it is not clear whether either would
apply to this particular set of facts, as explained in greater detail below, Because
these issues are dispositive, and bécause there is so little guidance available,
certification to the Ohio Supreme Court is warranted.

1. Absolute Privilege

Even assuming that the doctrine of absolute privilege would generally apply
to claims of negligent misidentification, it is not clear whether it would apply to the
statements that Groff and Parfitt made to the UD police officers.

As noted above, statements made in the course of a “judicial proceeding”

are absolutely privileged, and eannot form the basis for a claim of defamation. In

12
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DiCorpo, the court noted that this privilege extends to “every step” in the judicial
proceeding, “from beginning to end.” The court found that, because statements
made in an informal complaint to a prosecuting attorney set in motion possible
prosecution proceedings’, such statements are absélute!y privil‘éged, so long as they
hear “some reasonable relation to the activity reported.” The court noted that,
absent the threat of civil liability, individuals will be more likely to report criminal
activity, which “will aid in the proper investigation of criminal activity and the
prosecution of those respﬁnsibie for the crime.” DiCorpo, 89 Chio 5t.3d at 505~
06, 634 N.E.2d at 208-10. - | | |
Relying on DiCorpé, many Ohic courts have further extended the doctrine of
absolute privilege to statements made to a law enforcemerit officef, implicating a
third party in criminal activity. See Savay v. Univ. of Akron, 2014—Ohi0~304—3,
9 20, 15 N.E.3d 430, 435 (Ohio Ct. App. 2014} {*Absolute privilege applies to
shield individuals from civil liability for statement made to prosecutors or police
reporting criminal activity.”); Lasater v. Vidahf, 2012-Ohio-4918, €9, 979 N.E.2d
828 (Ohio Ct. App. 2012} {"an absolute privilege should apply to those who report
criminal activity to police officers.”). See alsa Haller v. Borror, No, 95APEQ1-186,
1995 WL 479424 (Ohio Ct. App. Aug. 8, 1995} (applying absolute privilege to
statements made to police officers); Fair v. Litel Commce'n, Inc., No. 37APEQOG-
204, 1888 WL 107353 (Ohio Ct. App. Mar. 12, 1998) (same); Lee v. City of

Upper Arlington, No. 03AP-132, 2003 WL 23024437 (Ohic Ct. App. Dec. 30,
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2003) (same): Morgan v. Cmity. Heafth Partners, No. 12CA010242, 2013 WL
2407123 (Ohio Ct. App. June 3, 2013) {same}.?

However, not all Ohio appellate courts have held that statements to police
officers are absolutely privileged. In Scott v. Patterson, No. 81872, 2003 WL
21469363 (Ohio Ct. App. June 28, 2003), the plaintiff brought a malicious
prosecution actioﬁ against someone who gave false information to police officers,
framing him for a crimé. The court drew “a line between giving a statement to the
police at the scene of a crime and giving a sworn affidavit to a prosecutor,” and
held that, beé‘ause initial police work is investigatory and not part of a "judicial
proceedinig,” the doctrine of absolute immunity did not apply. /d. at ¥2. In the
alternative, the court held that the statement at issue was “designed 1o frame, not
to aid in the proper investigations of ths case,” and therefore did not "bear a
reasonable relation to the activity reporied.” /d. at *3. In Oflsen v. Wynn, No. 95-
A-0078, 1997 WL 286181, at **5-8 (Ohic Ct. App. May 23, 1997), a defamation
case, the court held that statements made to the county sheriff were not
absolutely privileged, but were instead protected by a qualified privilege.

tn a similar vein, there are fractured opinions on this subject within thé
faderal courts in this district. In Dehlendarf v. City of Gahanna, 786 F. Supp.2d
1358 (8.D. Ohio 2011), a defamation case, the district court reviewed the split of

authority among Ohio appellate courts, and concluded that “the Supreme Court of

* Notably, none of these cases involved claims of negligent misidentification.
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Ohio would not consider statements made to the police part of a ‘judicial
proceading’ and therefore would not extend absolute immunity to statements made
‘to the police.” /d. at 1365. The district court noted that, among the courts that
had extended an absolute privilege to statements made to police officers, there
was little or no discussion of why this might be warranted. /d. at 1360—'62. it
found that the Scort decision—distinguishing between statements made 1o
prosecutors, who make the decision whether to initiate judicial proceedings, and
statements made to police officers, who sinjply' initiate an Envestiga_tionmvvas a
"weli—feasolned'interp;rétation of the holding in DiCorpo.” fd. at 1362-64. |

However, in Brunswick v. City of Cincinnati, No. 1:10-cv-617, 2011 WL
4482373 (S.D. Ohio Sept. 27, 2011), in analyzing a malicious prosecution claim,
the court held that statements made to the investigating officer were absolutely
privileged. It acknowledged the split of authority among state and federal courts,
but concluded that “{ﬂhe level of immunity afforded to complainants in cases such
as this should not turn on whether they decide to go straight to a prosecutor or
talk to a police officer fi_rst.” id. at *8 n.b.

In short, even with respect to claims of defamation and malicious
prosecution, there is no consensus, under Ohio law, concerning whether
statements made to police officers, implicating someorie else in criminal activity,
are absolutely privileged.

Citing the alternate holding in Scott, Plaintiffs argue that this unsettled issue

is not dispositive. They maintain that, even if such staternents are considered to

15

[52]



Case: 3:15-cv-00096-WHR Doc #: 42 Filed: 12/07/15 Page: 16 of 20 PAGEID #: 457

be part of a “judicial proceeding,” the statements made by Groff and Parfitt are not
absolutely privileged because they do not bear a reasonable relation to the activity
reported. As noted earlier, the Scott court held, in dicta, that statements made for
the purpose of framing the plaintiff for @ crime he did not commit could noet be
deemed to be reasonabiy related to the activity reported. In their memorandum in
opposition, Doc. #32, Plaintiffs allege that this situation is analogous in that Groff
and Parfitt made their false statements to the police in bad faith, seeking to
retaliate against Plaintiffs for a perceived slight. However, as Parfitt points out, it
cannot be said that a statement bears no reasonable relation to the activity
reported simply because it is false or made in bad faith. The absolute privilege
qpplies regardless of these defects. See DiCorpo, 69 Ohio St.3d at BOB, 634
N.E.2d at 208. Here, the statements at issue were all pertinent, and bore some
reasonable relation to the activity that Groff calied to report to the police, /e.,
Plaintiffs’ refusal to leave Defendants’ property.

Given that Ohio law is unclear concerning the applicability 6f the doctrine of
absolute privilege to statements made to police officers, implicating a third person
in criminal activity, and that this issue is potentially dispositive, certification is
warranted.

2. Qualified Privilege

Finally, Defendants argue that, regardless of whether their statements are

absolutely privileged, the statements are, at the véry least, qualifiedly privileged.

They cite to numerous cases, involving claims of defamation and malicious
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ptosecution, in which statements made to police officers, implicating a third party
in criminal activity, have been found to be protected by a qualified privilege. See,
e.g., Atkinson v. Stop-N-Go Foods, Inc., 83 Ohio App.3d 132, 136, 614 N.E.2d
784, 787 (Ohio Ct. App. 1992); Stokes v. Meimaris, 111 Ohio App.3d 1786, 189-
90, 675 N.E.2d 1289, 1298 (Ohic Ct. App. 19986); Deh/endo;ff, 786 F. Supp.2d at
1363-64 (collecting cases).

Plaintiffs, however, note that Defendants have not cited to any case
recognizing the doctrine of qualified privilege as a defense to a claim of negligent
misiderﬁiffcatioh. Citing Wigfall, 107 Ohio App.3d at 875, 669 N.E.2d at 318,
Plaintiffs again argue that, because of the serious consequences of being
misidentified as a criminal suspect, this defense is not applicable to this particular
tort.

in A & B-Abell Eievator Co., the Ohio Supreme Court held that, once a
qualified privilege is found to exist, the “actual malice” standard applies not only to
the defamation claim, but to derivative tort claims as well, 73 Ohio $t.3d at 15,
851 N.E.2d at 1295, Here, however, because the law is unsettled, it is not clear
whether the statements at issue are qualifiedly privileged. Moreover, Plaintiffs
have not asserted a defamation claim in this case. Given that they have asserted
only a single claim b'f negligent misidentification, it cannot be deemed a
“derivative” tort claim.

Assuming that the statements are gualifiedly privileged, that privilege “can

be defeated only by a clear and convincing showing that the communication was
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made with actual nﬂalice.” fd. at 11, 651 N,E.2d at 1282. Defendants argue that,
because Plaintiffs’ Complaint alleges only negligent conduct, and fails to allege any
facts supporting a finding of actual malice, the claim must be dismissed. The
Court disagrees. “Actual malice” exists if the statements were made “with
knowledge that the statements are faise or with reckless disregard of whether they
were false or not.” Hahn, 43 Ohio St.2d 237, 331 N.E.2d 713, syi. 92 {Ohio
1975) |

Here, the Amended Complaint alleges that Groff and Parfitt had no reason to
believe that Plaintiffs were attempting to steal anything or to enter Defendants’
résidence without permission, and had no reason to be afraid. Doc. #3,
PagelD#97. Yet Defendants allegedly told Sergeant Ryan that Plaintiffs refused to
leave the property, intended to cause harm, and attempted to rob them. /d. at
PagelD#121. Viewing these allegations in the light most favorable to Plaintiffs,
actual malice could be inferred. Accordingly, even assuming that the statements
are gualifiedly privileged, dismissal is not warranted on this basis.

Given that there are several issues of Ohio law that may be dispositive, and
for which there is no controlling precedent, the Court certifigs the following
questions to the Supreme Court of Ohio:

{1} What is the statute of limitations for claims of negligent
misidentification?; '

(2} Is the docirine of absolute privilege applicable to claims of
negligent misidentification and, if so, does it extend to statements

made to law enforcement officers implicating another person in
criminal activity?; and :

i8
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(3} Is the doctrine of qualified privilege applicable to claims’ of

negligent misidentification?
.  Motions for a Stay (Docs. ##27, 29)

D.éfe’ndants’ parfitt and Groff have also moved to stay all proceedings
pending resolution of these unresolved, controiling issues of staté law by the Ohio |
Suprems Court. Docs, ##27, 29. As the Sixth Circuit held in Gray v. Bush, 628
F.3d 779, 784 {6th Cir. 2010), under the Burford abstention doetrine, a district
court should typically stay federal proceedings until the state court resolves
difficult questions of state law.

Accordingly, the Court SUSTAINS Defendants” Motions for a Stay, Docs.
##27 and 29, and STAYS all proceedings as to Defendants Parfitt and Groff |
pending further action by the Ohio Supreme Couri. Atthe corl'rference call
scheduled fo'r December 7, 2015, at 5:00 p.m., the Court will discuss Whethér this:

stay should be extended to the other Defendants as well.

V. Conclusion

For the reasons set forth ab(}ve, the Court SUSTAINS Defendan‘ts Dylan
Parfitt and Michael R. Groff's alternative Motions to Cerfify Ouest%oﬁs of Law to
the Ohio Supreme Court, Docs. ##26, 28. The Court also SUSTAINS Defeﬁd-ants’
Motions for a Stay, Docs. ##27, 29, and STAYS all proceedings with respec’c.w

Defendants Parfitt and Groff pending further action by the Ohio Supreme Court,
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The Clerk of Court is directed to attach a copy of this Decision and Entry to

the Certification Order, which shall be filed contemporaneously.

Date: December 7, 2015 WN\@
WALTER H. RICE
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

ANDREW FOLEY, et af.,

Plaintiffs,
' Case No. 3:15-cv-96
V.
' JUDGE WALTER H. RICE
UMNIVERSITY OF DAYTON, et /., -
Defandants.

CERTIFICATION OF QUESTIONS OF STATE LAW
TO SUPREME COURT OF OHIO

Pursuant to Rule 9.01 of the Rules of Practice of the Supreme Court of Ohio,

the Court certifies three questions of state law to the Supreme Court of Ohio.,

i Factual Background, Procedural History, and Reasons for Certification

The relevant factual background and procediral history of this case, along
with the reasons for certification, are et forth in this Court's Decision and Entry
Sustaining in Part Defendant Dylan Parfitt’s and Defendant Michael R. Groff's
Motions fof Judgment on the Pleadings or, in the Alternative, to Certify Questions
of Law to thé Ohio Supreme Court. A copy of said Decision and Entry is attached

to this Order.
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i,

HE

Questions Certified

A What is the statute of limitations for claims of negligent
misidentification?

B. Is the doctrine of absolute privilege applicable to claims of negligent
rnisidentification and, if so, does it extend to statements made to law
enforcement officers implicating another person in eriminal activity?

€. lsthe doctrine of qualified privilege applicable to claims of negligent

misidentification?

Designation of Moving Party

The Court designates Defendants Dylan Parfitt and Michael R. Groff as the

moving parties.

V.

Attorneys” Contact Information

Pilaintiffs Andrevr Foley, Evari Foley, and Michael Fagans are represented by:

Michael A, Hill (0088130}

Dennis Landowne (00260386)
Spangenberg Shibley & Liber LLP

1001 Lakeside Avenue East, Suite 1700
Cleveland, OH 44114

216-686-3232

Defendant Dylan Parfitt is réepresented by:

Jane Michele Lynch (0012180}
Jared A. Wagner (0076674)
Green & Green, Lawyers:

800 Performance Place

109 North Main Street
Dayton, OH 45402
937-224-3333
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Befendant Michael R. Groff is represented by:

Timothy Paul Heather {0002776)
Benjamin, Yocum & Heather, LLC
300 Pike Street, Suite 500
Cincinnati, OH 45202
513-721-5672

The following additional deferidants are not directly involved in the issues
certified.

*Pefendants University of Dayton and Thomas Burkhardt are represented
by

Caroline H. Gentry (0066138}
Porter, Wright, Morris & Arthur LLP
One South Main Street, Suite 1600
Dayton, OH 45402
937-449-6748

¥Pefendants Bruce Burt, Harry Sweigart, Sgt. Thomas Ryan, Officer Kevin
Rernhardt. Officer Robert Bapal, Officer Evic Roth, Officer Jonathan McCoy,
Sgt. Michael Sipes, Sgi. Bradley Swank, and Lt. Jaseph Cairo are
represented by:

Todd M. Raskin (0003625}

David M, Smith {00758400}
Mazanec, Raskin & Ryder Co., L.LP.A.
100 Franklin's Row

34305 Solon Road

Cleveland, OH 44139
440-248-79086
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Date: December 7, 2015 AN NNy
WALTER H. RIGE
UNITED STATES DISTRICT JUDGE
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The Suprenme ourt of O :

DEC I8 2015
CLERI OF COURT
12EL7R8 1V COURT OF OHIO
Andrew Foley, et al.
3:15-CV-96-
v,
2015-2032

University of Dayton, et al. _
S.Ct.Prac.R. 9.03(B) _
NOTICE OF FILING OF
CERTIFICATION ORDER
US Southern District of Ohio Western
Division

TO: Timothy P. Heather Michael A. Hill
Jane M. Lynch

An order of certification of question(s) of state law was filed on December 17,
2015, and assigned Supreme Court of Ohio case number 2015-2032. As provided by
S.Ct.Prac.R. 9.05, a memorandum of no more than fifteen pages addressing the
question(s) of law certified must be filed within twenty days after the certification order
is filed in the Supreme Court. Accordingly, a preliminary memorandum addressing the
question(s) certified in the above-referenced matter must be filed with the Clerk of the
Court on or before January 6, 201 6.

The Rules of Practice of the Supreme Court of Ohio are available online at
httx)://www.suprc_amecourt,ohio.gov/LegalResourceszuies/practice/rulegofnractice.pdf.
Additionally, Deputy Clerks can provide assistance on procedural and mechanical issues
from 8:00 a.m. to 5:00 p.m., Monday through Friday.

Pursuant to S.Ct.Prac.R. 2.0, attorneys must be registered for active status with
the Office of Attorney Services or must comply with the pro hac vice requirements of
S.Ct.Prac.R. 2.02 and Gov. Bar R, XII(A)}(6)(a)} through (e).

Sandra H. Grosko
Clerk of the Court
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FILED
The Suupeome Gourt of Ghig,,

o ERRGF SOURT
oREWE COURT OF OHIO

,‘

G

Andrew Foley; et al. - 3 -
' ' % Case No. 2015-2032
_ X . ENTRY
University of Dayton, et al. 2
%

This cause, here on the certification of a state law question from the United States
Disfrict Court for the Southein District of Ohio, Westein Division, was considered in the
mabner presicribed by law. Upon review pursuant to 8.Ct.Prac.R. 9.05, the court will
answer the following guestions:

1. “What is‘the statote of limitations of ne:gligent“r‘xﬁsidéﬁtiﬁcation?‘*
2. “Is'the doctrine of absolute privilege applicable to claims of negligent
misidentification and, if so, does it-extend fo the statemenits made 1o law

enforcement officers implicating another person in criminal activity?”

3, “Ig ﬁle-dﬂc_trine of qualified privilege applicable fo claims of negligent
misidentification?”

Itis ar'c_i'ere& by the court that petitioners shall file their merit brief within 40 days of
the date of this entry and the parties shall otherwise proceed in accordance with
§.Ct.Prac.R. 16:02 - 16,04, and S.Ct.Prac.R. 9.07.

(U.5: Southern- District of Ohio Western Division; No, 3:15-CV-96)

i B
Maureen O'Connor
Chief Justice

The Official Case Announcement can be found at hitp://www.sapremecourt.olio.gov/ROD/does/
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31292018 Lawriter - ORC - 2305.09 Four years - cerfain torts.

2305.09 Four years - certain torts.

Except as provided for in division (C) of this section, an action for any of the following causes shall be
brought within four years after the cause thereof accrued:

(A) For trespassing upon real property;
(B) For the recovery of personal property, or for taking or detaining it;

(C) For relief on the ground of fraud, except when the cause of action is a violation of section 2913.49 of
the Revised Code, in which case the action shall be brought within five years after the cause thereof
accrued;

(D) For an injury to the rights of the plaintiff not arising on contract nor enumerated in sections 1304.35,
2305,10 to 2305.12, and 2305.14 of the Revised Code; '

(E) For relief on the grounds of a physical or regulatory taking of real property.

 If the action is for trespassing under ground or injury to mines, or for the wrongful taking of personal
property, the causes thereof shall not accrue until the wrongdoer is discovered; nor, if it is for fraud, until
the fraud is discovered.

An action for professional negligence against a registered surveyor shall be commenced within four years
after the completion of the engagement on which the cause of action is based.

Amended by 130th General Assembly File No. TBD, HB 483, §101.01, eff. 9/15/2014.

Effective Date: 03-02-2004; 2008 HB46 09-01-2008
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2305.11 Time limitations for bringing certain actions.

(A} An action for libel, slander, malicious prosecution, or false imprisonment, an action for malpractice
other than an action upon a medical, dental, optometric, or chiropractic claim, or an action upon a statute
for a penalty or forfeiture shall be commenced within one year after the cause of action accrued, provided
that an action by an employee for the payment of unpaid minimum wages, unpaid overtime compensation,
or figuidated damages by reason of the nonpayment of minimum wages or overtime compensation shall be
commenced within two years after the cause of action accrued.

{B) A civil action for unlawful abortion pursuant to section 2819.12 of the Revised Ceode, a civil action
authorized by division (H) of section 2317.56 of the Revised Code, a civil action pursuant to division (B)(1)
or (2) of section 2307.51 of the Revised Code for performing a dilation and extraction procedure or
attempting to perform a dilation and extraction procedure in violation of section 2919.15 of the Revised
Code, and a civil action pursuant to division (B) of section 2307.52 of the Revised Code for terminating or
attempting to terminate a human pregnancy after viability in violation of division {A) of section 2919.17 of
the Revised Code shall be commenced within one year after the performance or inducement of the
abortion, within one year after the attempt to perform or induce the abortion in viclation of division (A) of
section 2919.17 of the Revised Code, within one year after the performance of the dilation and extraction
procedure, or, in the case of a civil action pur‘sﬂant to division (B)(2) of section 2307.51 of the Revised
Code, within one year after the attempt to perform the dilation and extraction procedure,

(C) As used in this section, "medical claim,” "dental claim,” "optometric claim,” and “chiropractic claim”
have the same meanings as in section 2305.113 of the Revised Code.

Amended by 129th General AssemblyFile No.45, HB 78, §i, eff. 10/20/2011.

Effective Date: 04-11-2003
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2911.12 Burglary.

(A} No person, by force, stealth, or deception, shall do any of the following:

(1) Trespass in an occupied structure or in a separately secured or separately occupied portion of an
occupied structure, when another person other than an accomplice of the offender is present, with
purpose to commit in the structure or in the separately secured or separately occupied portion of the
structure any criminal offense;

(2) Trespass in an occupied structure or in a separately secured or separately occupied portion of an
occupied structure that is a permanent or temporary habitation of any person when any person other than
an accomplice of the offender is present or likely to be present, with purpose to commit in the habitation
any criminal offense;

(3) Trespass in an occupied structure or in a separately secured or separately occupied portion of an
occupied structure, with purpose to commit in the structure or separately secured or separately occupied
portion of the structure any criminal offense .

(B) No person, by force, stealth, or deception, shall trespass in a permanent or temporary habitation of
any persoh when any person other than an accomplice of the offender is present or likely to be present.

(C) As used in this section, "occupied structure” has the same meaning as in section 2909.01 of the
Revised Code,

(D) Whoever violates division (A} of this section is guilty of burglary. A violation of division {A){1) or (2) of
this section is a felony of the second degree. A violation of division (A)(3) of this section is a felony of the
third degree.

(E) Whoever violates division (B) of this section is guilty of trespass in a habitation when a person is
present or likely to be present, a felony of the fourth degree.

Amended by 129th General AssemblyFile No.29, HB 86, §1, eff. 9/30/2011.

Effective Date:; 07-01-1996
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2921.22 Failure to report a crime or knowledge of a death or burn
injury.
(A

(1) Except as provided in division (A)(2) of this section, no person, knowing that a felony has been oris
being committed, shall knowingly fail to report such information to law enforcement authorities.

(2) No person, knowing that a violation of division (B) of section 2913.04 of the Revised Code has been, or
is being committed or that the person has received information derived from such a violation, shall
knowingly fail to report the violation to law enforcement authorities,

(B) Except for conditions that are within the scope of division (E} of this section, no physician, limited
practitioner, nurse, or other person giving aid to a sick or injured person shall negligently fail to report to
law enforcement authorities any gunshot or stab wound treated or observed by the physician, limited
practitioner, nurse, or person, or any serious physical harm to persons that the physician, limited
practitioner, nurse, or person knows or has reasonable cause to believe resulted from an offense of
violence.

(C) No person who discovers the body or acquires the first knowledge of the death of a person shall fail to
report the death immediately to a physician whom the person knows to be treating the deceased for a
condition from which death at such time would not be unexpected, or to a law enforcement officer; an
ambulance service, an emergency squad, or the coroner in a political subdivision in which the body is
discovered, the death is believed to have occurred, or knowledge concerning the death is obtained.

(D) No person shall fail to provide upon request of the person to whom a report required by division (C) of
this section was made, or to any law enforcement officer who has reasonable cause to assert the authority
to investigate the circumstances surrounding the death, any facts within the person’s knowledge that may
have a bearing on the investigation of the death.

(E)

(1) As used in this division, "burn injury” means any of the following:

{(a) Second or third degree burns;

(b) Ahy burns to the upper respiratory tract or laryngeal edema due to the inhalation of superheated air;
(c) Any burn injury or wound that may result in death;

(d} Any physical harm to persons caused by or as the result of the use of fireworks, novelties and trick
noisemakers, and wire sparklers, as each is defined by section 3743.01 of the Revised Code.

(2) No physician, nurse, or limited practitioner who, outside a hospital, sanitarium, or other medical facility,
attends or treats a person who has sustained a bumn injury that is inflicted by an explosion or other
incendiary device or that shows evidence of having been inflicted in a violent, malicious, or criminal manner
shall fail to report the burn injury immediately to the local arson, or fire and explosion investigation,
bureau, if there is a bureau of this type in the jurisdiction in which the person is attended or treated, or
otherwise to local law enforcement authorities.

(3) No manager, superintendent, or other person in charge of a hospital, sanitarium, or other medical
facility in which a person is attended or treated for any burn injury that is inflicted by an explosion or other
incendiary device or that shows evidence of having been inflicted in a violent, malicious, or criminal manner
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shall fail to report the burn injury immediately to the local arson, or fire and explosion investigation,
bureau, if there is a bureau of this type in the jurisdiction in which the person is attended or treated, or
otherwise to local law enforcement authorities.

(4) No person who is required to report any burn injury under division (E)(2) or (3) of this section shall fail
to file, within three working days after attending or treating the victim, a written report of the burn injury
with the office of the state fire marshal. The report shall comply with the uniform standard developed by
the state fire marshal pursuant to division (A)(15) of section 3737.22 of the Revised Code.

(5) Anyone participating in the making of reports under division (E) of this section or anyone participating
in a judicial proceeding resulting from the reports is immune from any civii or criminai liability that otherwise
might be incurred or imposed as a result of such actions. Notwithstanding section 4731,22 of the Revised
Code, the physician-patient relationship is not a ground for excluding evidence regarding a person's bum
injury or the cause of the burn injury in any judicial proceeding resulting from a report submitted under
division (£) of this section.

(F)

(1) Any doctor of medicine or osteopathic medicine, hospital intern or resident, registered or licensed
practical nurse, psychologist, social worker, independent social worker, social work assistant, licensed
professional clinical counselor, licensed professional counselor, independent marriage and family therapist,
or marriage and family therapist who knows or has reasonable cause to believe that a patient or client has

heen the victim of domestic violence, as defined in section 3113.31 of the Revised Code, shall note that
knowledge or belief and the basis for it in the patient's or client's records.

(2) Notwithstanding section 4731.22 of the Revised Code, the doctor-patient privilege shall not be a
ground for excluding any information regarding the report containing the knowledge or belief noted under
division (F}(1) of this section, and the information may be admitted as evidence in accordance with the
Rules of Evidence.

(G) Divisions (A) and (D) of this section do not require disclosure of information, when any of the following
applies:

(1) The information is privileged by reason of the relationship between attorney and client; doctor and
patient; licensed psychologist or ficensed school psychologist and client; ficensed professional clinical
counselor, licensed professional counselor, independent social worker, social worker, independent marriage
and family therapist, or marriage and family therapist and client; member of the clergy, rabbi, minister, or
priest and any person communicating information confidentially to the member of the clergy, rabbi,
minister, or priest for a refigious counseling purpose of a professional character; husband and wife; or a
communications assistant and those who are a party to a telecommunications relay service call.

(2} The information would tend to incriminate a member of the actor's immediate family.

(3) Disclosure of the information would amount to reveaimg a news source, privileged under section
2739.04 or 2739.12 of the Revised Code.

{4) Disclosure of the information would amount to disclosure by a member of the ordained clergy of an
organized religious body of a confidential communication made to that member of the clergy in that
member's capacity as a member of the clergy by a person seeking the aid or counsel of that member of
the clergy.

(5) Disclosure would amount to revealing information acquired by the actor in the course of the actor's
duties in connection with a bona fide program of treatment or services for drug dependent persons or
persons in danger of drug dependence, which programt & maintained or conducted by a hospital, clinic,
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person, agency, or services provider certified pursuant to section 5119.36 of the Revised Code,

(6) Disclosure would amount to revealing information acquired by the actor in the course of the actor's
duties in connection with a bona fide program for providing counseling services to victims of crimes that
are violations of section 2907.02 or 2907.05 of the Revised Code or to victims of felonious sexual
penetration in viclation of former section 2907,12 of the Revised Code. As used in this division, "counseling
services" include services provided in an informal setting by a person who, by education or experience, Is
competent to provide those services. :

(H) No disclosure of information pursuant to this section gives rise to any liability or recrimination for a
breach of privilege or confidence,

(I) Whoever violates division (A) or (B) of this section is guilty of failure to report a crime, Violation of
division {(A)(1) of this section is a misdemeanor of the fourth degree. Violation of division (A)(2) or (B) of
this section is a misdemeanor of the second degree.

(3) Whoever violates division (C) or (D) of this section is guilty of failure to report knowledge of a death, a
misdemeanor of the fourth degree.

(K)

(1)‘Whoever negligently violates division (E) of this section is guilty of a rhinor misdemeanor.

(2) Whoever knowingly violates division (E) of this section is guilty of a misdemeanor of the second degree.
Amended by 130th General Assembly File No. TBD, HB 232, §1, eff. 7/10/2014.

Amended by 130th General Assembly File No. 25, HB 59, §101.01, eff. 9/29/2013.

Effective Date: 03-19-2003; 2008 SB248 04-07-2009
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