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I. INTRODUCTION 

Relators’ motion to expedite consideration of this case schedule should be denied.  This 

is not an extraordinary circumstance that requires a fast-track, but rather a situation in which 

Relators could have filed this same challenge months or even years ago.   

Relators’ sole claim is a constitutional challenge to statutory changes made to the 

initiative petition process ten years ago.  Relators’ Mtn. at p. 1 (“This original action challenges 

the constitutionality [of] the changes made in 2006.”)  Relators do not assert that the Attorney 

General has in any way failed to comply with the current law with regard to their March 4, 2016 

petition.  Relators could have brought their sole claim when they first formed their political 

action committee or even when they began gathering signatures.  

Two of the three individual Relators could have brought this challenge when they 

submitted previous initiative petitions, one last year and one in 2009.  Both petitions were 

subject to the same Ballot Board approval process now at issue. 
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Instead, Relators waited to file until after those previous two petitions were certified; 

after all of their signatures for the current petition were collected; after the local boards of 

elections counted all of the submitted signatures; after the Attorney General’s Office reviewed 

their summary and proposed amendment; and after the Ballot Board convened and issued a 

decision on their petition.  Relators’ own delay is not an extraordinary cause that would justify 

an expedited resolution by this Court. 

Accordingly, the Attorney General respectfully requests that the Court deny Relators’ 

motion for expedited consideration, and consider this matter on the standard track under the 

Court’s rules. 

II. STATEMENT OF FACTS 

Relators are the supporters of a proposed constitutional amendment that would affect the 

members of the General Assembly, including a revision to the method by which members’ 

compensation is fixed.  On March 4, 2016, Relators submitted their proposed amendment and 

summary to the Attorney General.  After completing his statutory review, the Attorney General 

sent the proposed initiative to the Ohio Ballot Board on March 14, 2016 in accordance with R.C. 

3519.01(A).  On March 23, 2016, the Board convened as required by R.C. 3505.062 to discuss 

whether “the initiative petition contains more than one proposed law or constitutional 

amendment[.]”  No petitioner or representative of petitioners appeared before the board to 

explain the reasoning behind the petition.  The Board decided that the initiative petition in fact 

contained three proposed constitutional amendments and separated it accordingly so that 

petitioners could submit three separate summaries.   
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After that decision, Relators filed this action to declare “those statutory provisions (R.C. 

§ 3519.01 and R.C. § 3505.062) are null and void” and remove the Ballot Board’s role in the 

initiative petition process.  Compl. ¶ 29, 47-48.   

III. ARGUMENT 

A relator is obligated to act with “diligence in pursuing [a] protest [of an] initiative 

petition.”  State ex rel. The Ryant Committee v. Lorain County Board of Elections, 86 Ohio St.3d 

107, 712 N.E.2d 696 (1999).  In fact, when a relator does not act with diligence, the Supreme 

Court routinely denies the writ.  Id. at 114 (dismissing complaint for writ of prohibition based on 

laches).   

In State ex. rel. City of Chillicothe v. Ross County Board of Elections, 123 Ohio St.3d 

439, 2009-Ohio-5523, 917 N.E.2d 263, for example, the Supreme Court dismissed a mandamus 

action challenging an initiative based on the relator’s failure to act “with the requisite diligence.”  

Id. at ¶ 18.  The Court found that the relator had “no legitimate excuse for its prolonged periods 

of delay in this case,” noting that the relator “did not need to wait for certification of the petition 

to file its protest.”  Id. at ¶ 10. 

Similarly here, Relators did not need to wait for the Ballot Board’s decision on their 

initiative petition in order to bring their constitutional challenge to R.C. 3519.01 and R.C. 

3505.062.  Rather, Relators could have alleged their constitutional challenge to the power of the 

Ballot Board months or even years ago.  Where in Chillicothe, a delay of just months or even 

days was enough to dismiss a writ, certainly a belated challenge to a ten-year old statute is 

enough to deny Relators’ request for a fast-track.  Relators could have brought their challenge 

when they first formed their petition committee or first collected signatures.   
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In addition, at least two of the three individual Relators were aware of the Ballot Board 

process and could have brought this challenge years ago. Relator Alban and Relator Boyle 

served on a committee that proposed an initiative petition entitled “The Ohio Estate Elimination 

Tax Act” on September 2, 2009.  See Exhibit A.  Those same two Relators later submitted a 

petition entitled “Strengthening Term Limits on State Legislators” in August 2015.  See Exhibit 

B.  Both of Relator’s previous initiatives were subject to the same Ballot Board review process 

that Relators now attempt to challenge on an emergency basis. 

The only case relied on by Relators, State ex. rel. Ohio Liberty Council v. Brunner, 125 

Ohio St. 3d 315, 2010-Ohio-1845, 928 N.E.2d 410, is distinguishable.  In that case, the Court 

granted an expedited briefing schedule to address whether the ballot board improperly divided a 

proposed constitutional amendment into separate parts for the ballot.  Id. at ¶ 26 (noting that the 

relators seek “to compel the ballot board to certify its approval of the single proposed 

amendment as written and certify its approval to the attorney general”).   The Court specifically 

declined to address the relators’ alternate claim “that the ballot board lacks constitutional 

authority to divide a citizen-initiated proposed amendment[.]”  Id. at ¶ 58.   

In contrast, Relators here are not asking the board to comply with the statutes—they are 

asking the Court to strike down the statutes. Accordingly, this challenge to the statutes’ 

constitutionality could have been brought years ago as a declaratory judgment action: 

“Constitutional challenges to legislation are generally resolved in an action in a common pleas 

court rather than in an extraordinary writ action filed here.”  Rammage v. Saros, 97 Ohio St.3d 

430, 2002-Ohio-6669, 780 N.E.2d 278, ¶ 11, citing State ex rel. Gaydosh v. Twinsburg, 93 Ohio 

St.3d 576, 579, 757 N.E.2d 357 (2001);  see also State ex rel. Crobaugh v. White, 91 Ohio St.3d 

470, 472, 746 N.E.2d 1120 (2001), quoting State ex rel. Grendell v. Davidson, 86 Ohio St.3d 
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629, 635, 716 N.E.2d 704 (1999) (“‘[C]onstitutional challenges to legislation are normally 

considered in an action in a court of common pleas rather than an extraordinary writ action filed 

here’”).1  In addition, Relators will not suffer a constitutional detriment if the Court declines to 

expedite this case.  Contrary to Relators’ assertion that “the viability of Relators’ effort is 

seriously threatened in light of the delay that continues to occur,” Relator’s Br. at p. 3, even if 

Relators somehow fail to gather enough signatures for the November 2016 election, they will 

still be entitled to continue gathering signatures for a future election.  Ohio Constitution, Art. II, 

Section 1a (“When a petition signed by the aforesaid required number of electors, shall have 

been filed with the secretary of state . . .  the secretary of state shall submit for the approval or 

rejection of the electors, the proposed amendment . . . at the next succeeding regular or general 

election[.]”). 

This Court has held that an expedited schedule, where unnecessary, is prejudicial to the 

State.  See Blankenship v. Blackwell, 103 Ohio St.3d 567, 2004-Ohio-5596, ¶ 27, 32 (dismissing 

writ based on laches).  The Blankenship Court held that the relators’ delay, which caused the 

mandamus action to bump from a normal schedule to an expedited election schedule, “prejudiced 

the Secretary of State” by constricting the Secretary’s “time to defend against relators’ claims.”  

Id.   It would be unfair here to constrict the time for the State to defend the challenged statutes, 

particularly because Relators delayed bringing their case.   

As Relators themselves chose not to file to file until this late date, they cannot now 

successfully request expedited relief. 

                                                 
1 In light of these cases and similar authority, Respondent also questions whether Relators 
properly filed this case as an action in this Court for extraordinary relief.  
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IV. CONCLUSION 

For the foregoing reasons, Attorney General DeWine respectfully requests that this Court 

deny Relators’ motion to expedite this case. 

Respectfully submitted, 
 
MICHAEL DEWINE (0009181) 
Ohio Attorney General 
 
 
/s/ Jordan S. Berman 
JORDAN S. BERMAN (0093075)* 
    *Counsel of Record 
Assistant Attorney General 
 STEVEN T. VOIGT (0092879) 
Senior Assistant Attorney General 
KEVIN C. HULICK (0093921) 
Assistant Attorney General 
Constitutional Offices Section 
30 East Broad Street, 16th Floor 
Columbus, Ohio 43215 
Tel: 614-466-2872 | Fax: 614-728-7592 
jordan.berman@ohioattorneygeneral.gov 
steven.voigt@ohioattorneygeneral.gov 
kevin.hulick@ohioattorneygeneral.gov 
 
Counsel for Respondent  
R. Michael DeWine, Ohio Attorney General 
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