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STATEMENT OF THE CASE

Like numerous lawsuits percolating through the courts in eastern Ohio, this matter

involves a dispute arising under the Ohio Dormant Minerals Act, Ohio Revised Code Section

5301.56 (the “DMA”). The focal point of the litigation is the seemingly innocuous question:

Who owns the oil and gas mineral rights under property in Belmont County, Ohio? The

question, however, does not have a simple or straightforward answer especially in light of the

inherent ambiguity in the 1989 version of the DMA.

To guide this Court’s analysis, the Appellants (28 members of the Shepherd family)

emphasize four points.1 First, this is what appears to be the last of seven DMA-related cases to

be fully briefed and heard by this Court. Although this case is the most comprehensive in nature,

the briefing was narrowed to the two issues unique to this case which are not already before the

Court: (i) If the 1989 version of the DMA is interpreted to be self-executing, does it violate the

Ohio Constitution?; and (ii) Are claims under the 1989 version of the DMA barred after March

22, 2010 (or at the latest, March 22, 2013) by the statute of limitations set forth in R.C. 2305.04?

The answers to both questions are a resounding yes.

Second, even though the scope of this appeal has been narrowed, the Shepherds strongly

support the arguments set forth by the severed mineral owners in Walker v. Shondrick-Nau, Sup.

Ct. Ohio No. 2014-0803, Corban v. Chesapeake Exploration, L.L.C., Sup. Ct. Ohio No. 2014-

0804, and Eisenbarth v. Reusser, Case No. 2014-1767, Sup. Ct. Ohio No. 2014-1767—namely

1 For purposes of this case, the Appellants will hereinafter be referred to as the “Shepherds,” and
include the following individuals: Barbara Shepherd, Marion L. Shepherd, David Shepherd,
Scott Whitacre, Susan L. Spencer, Steve Whitacre, Samuel J. Whitacre, Ralph E. Earliwine,
James K. Earliwine, Rhonda K. (Earliwine) Donley Williams, Mary E. Taylor, Cathy Jo Yontz,
Carol W. Talley, Karen Stubbs, Joseph B. Skelly, David Huisman (individually), David Huisman
(as personal representative of Debbie K. Allen, deceased), Mark Phillips, Brian Phillips, Liana L.
Phillips Yoder, Sallie S. Shepherd, John Mauersberger, George Mauersberger, Gwen C. Lewis,
Wayne L. Shepherd, Brent M. Moser, Barrett D. Moser, and Kaye Anderson Hall.
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that: (i) the 1989 version of the DMA is patently ambiguous and a proper analysis of the text and

“other matters” set forth in R.C. 1.49 lead to the inescapable conclusion that the statute was not

“self-executing”; (ii) a deed which specifically identifies the mineral severance deed by volume

and page number constitutes a savings event under both R.C. 5301.49 and R.C.

5301.56(B)(3)(a); and, (iii) if the Court determines the 1989 version of the DMA to be self-

executing, the relevant 20-year look-back period must be calculated starting on the date a

complaint is filed which first raises a claim under the 1989 version of the DMA.

Finally, no matter what is decided in this case, there will remain a severed mineral

interest. The reason is simple—the Appellee, Susan Tribett (“Appellee”), and her deceased

husband sold the surface of the property on March 9, 2014 (during the pendency of the appeal)

and purported to reserve the oil and gas mineral interests. Thus, the decision in this case will still

result in a severed mineral interest, with the only possible change being the owner of that

interest.

For the reasons set forth below, and keeping in mind the points highlighted above, this

Court should reverse the decision of the Seventh District Court of Appeals and adopt each of the

Shepherds’ propositions of law.

STATEMENT OF THE FACTS

The facts of this case are not in dispute, and in fact, were stipulated to by the parties. For

the convenience of this Court, a brief recitation of the pertinent facts is set forth below:

A. The disputed property.

The property at issue in this proceeding involves the severed oil and gas mineral rights

underlying approximately 61.573 acres of real estate located in Union Township, Belmont

County, Ohio (the “61-Acre Property”). Tribett v. Shepherd, 7th Dist. Belmont No. 13 BE 22,

2014-Ohio-4320, ¶¶ 8–9. Although owned by the Appellee and her deceased husband when the
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Complaint was filed in this case, the 61-Acre Property is no longer owned by Appellee. During

the pendency of the appeal before the Seventh District Court of Appeals (the “Seventh District”),

the Appellee sold the 61-Acre Property to Robert A. Shugert by General Warranty Deed dated

March 19, 2014 and recorded in Volume 466, Page 703 of the Belmont County Recorder’s

Office. In that deed, the Appellee purported to reserve “any and all oil and gas contained in and

underlying this property.” The current surface owner of the 61-Acre Property is not a party to

this lawsuit.

B. The severance of the surface and mineral estates as to the 61-Acre Property.

Joseph, John, and Keith Shepherd—the predecessors-in-interest to the Shepherds—

owned a contiguous block of approximately 137 acres, which included the 61-Acre Property. In

a warranty deed dated October 11, 1962, Joseph, John, and Keith Shepherd sold the surface

rights to the approximately 137 acres, which included the 61-Acre Property, to the Seaway Coal

Company (“Seaway”) (the “1962 Severance Deed”). Id. at ¶ 3. The 1962 Severance Deed

specifically reserved to Joseph, John, and Keith Shepherd and “their heirs and assigns, all oil and

gas lying under and within” the property. Id.

There is no dispute that Joseph, John, and Keith Shepherd reserved the oil and gas

mineral rights underlying the 61-Acre Property in the 1962 Severance Deed. The Shepherds

represent the lineal descendants of Joseph, John, and Keith Shepherd. Each specifically derives

his or her interest in the mineral rights from Joseph, John, or Keith Shepherd.

C. Conveyances of the surface.

In February 1986, Seaway sold the surface of the 137 acres, including the 61-Acre

Property, to Shell Mining Company by General Warranty Deed (the “1986 Shell Mining Deed”).

Tribett, 2014-Ohio-4320, at ¶ 4. Importantly, the 1986 Shell Mining Deed specifically
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referenced the oil and gas mineral reservation in the 1962 Severance Deed, stating that the

transfer was:

SUBJECT to the following exceptions and reservations as contained in
that certain deed from Jos[eph] H. Shepherd, married, John J. Shepherd,
married, and Keith Shepherd, married, Grantors, to Seaway Coal
Company, Grantee, dated October 11, 1962, recorded in Volume 463,
Page 692 of the Deed Records of Belmont County, Ohio.

See id. The 1986 Shell Mining Deed then went on to recite, word-for-word, the oil and gas

mineral reservation that appears in the 1962 Severance Deed. See id.

About six years later, in November 1992, the Shell Mining Company sold the surface to

the 137-acre property, including the 61-Acre Property, to R&F Coal Company by Limited

Warranty Deed (the “1992 R&F Coal Deed”). Id. at ¶ 5. Again, the 1992 R&F Coal Deed

specifically referenced the oil and gas mineral reservation in the 1962 Severance Deed, stating

that the transfer was:

SUBJECT to the following exceptions and reservations as contained in that
certain deed from Jos[eph] H. Shepherd, married, John J. Shepherd, married, and
Keith Shepherd, married, Grantors, to Seaway Coal Company, Grantee, dated
October 11, 1962, recorded in Volume 463, Page 692 of the Deed Records of
Belmont County, Ohio.

See id. Like the 1986 Shell Mining Deed, the 1992 R&F Coal Deed went on to restate, word-

for-word, the oil and gas mineral reservation that appears in the 1962 Severance Deed. See id.

The R&F Coal Company then sold the surface of the original 137-acre property to

approximately 12 different surface owners. Among the parcels sold was the 61-Acre Property.

See id.

D. The Appellee’s unsuccessful attempt to utilize the 2006 (and current) version
of the DMA.

On September 29, 2011, more than 15 years after purchasing the 61-Acre Property, the

Appellee published a notice of abandonment in the Times Leader in Belmont County under the
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2006 version of the DMA. The newspaper notice claimed that under the DMA, the oil and gas

mineral interests underlying the 61-Acre Property had been abandoned. See id. at ¶ 6. Before

publishing, the Appellee did not attempt to serve notice by certified mail, return receipt

requested, to each holder of the mineral rights underlying the 61-Acre Property, as required

under R.C. 5301.56(E)(1). See id. (noting “the Tribetts [Appellee] . . . did not attempt service”).

In fact, none of the heirs of Joseph, John, or Keith Shepherd (including the three defendants

named in the Complaint) were served with certified mail notice.

On October 28, 2011, Barbara, Joseph, and David Shepherd recorded an Affidavit of

Claim to Preserve Mineral Interest (the “Preservation Affidavit”). Id. at ¶ 6. The Preservation

Affidavit was timely recorded in accordance with R.C. 5301.56(H)(1), approximately 30 days

after the publication of the Notice of Abandonment in the Times Leader. The Preservation

Affidavit specifically stated that Barbara, Joseph, and David Shepherd sought to preserve their

ownership of the mineral rights underlying the 137 acres, which again, included the 61-Acre

Property. Id.

E. Procedural history.

On April 16, 2012, the Appellee filed a Complaint to Quiet Title and for Declaratory

Judgment. Id. The Appellee and the Shepherds subsequently filed separate Motions for

Summary Judgment. Id. at ¶ 7. On July 22, 2013, the Belmont County Court of Common Pleas

issued a decision granting summary judgment in favor of the Appellee (in part), and denying the

Shepherds’ Motion for Summary Judgment. Id. at ¶ 11.

The Shepherds timely appealed to the Seventh District. On September 29, 2014, the

Seventh District affirmed the trial court’s decision and held that: (i) “in order for the mineral

interest to be the ‘subject of’ the title transactions” for purposes of R.C. 5301.56(B)(3)(a), the

grantor must actually convey or retain that interest, id. at ¶¶ 26–27; and (ii) the 1989 version of
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the DMA controls over the 2006 version of the DMA, id. at ¶ 47. It is from this decision that

this appeal arises.2

LEGAL ARGUMENT

This Court granted the Shepherds’ motion for clarification to narrow the scope of the

briefing in this case. 04/06/2016 Case Announcements #2, 2016-Ohio-1455. Thus, only

Propositions of Law Nos. III and VII are addressed in this brief.

Proposition of Law No. III: Interpreting the 1989 version of the DMA as “self-
executing” violates the Ohio Constitution.

For the Appellee to prevail in this lawsuit, this Court must not only determine that the

1986 Shell Mining Deed and 1992 R&F Coal Deed do not qualify as “title transaction” savings

events, and that the superseded 1989 version of the DMA is self-executing, but also that the self-

executing interpretation of the superseded 1989 version of the DMA to divest the Shepherds of

their vested mineral rights is constitutional. Fortunately, the answer to the constitutional

question is quite simple—the use of the superseded, 1989 version of the DMA to divest the

Shepherds of their mineral rights violates Article II, Section 28 and Article I, Sections 1 and 19

of the Ohio Constitution.3

A. Background: The 1989 and 2006 versions of the DMA.

The General Assembly enacted the original (and now superseded) version of the DMA in

1989. The 1989 version of the DMA provided that “[a]ny mineral interest held by any person,

other than the owner of the surface of the lands subject to the interest, shall be deemed

2 A copy of the Notice of Appeal filed with this Court is included in the Appendix as Exhibit 1.
Copies of the Seventh District’s Opinion and Judgment Entry (7th Dist. No. 13 BE 22) are
included in the Appendix as Exhibit 2 and 3, respectively. Copies of the Belmont County Court
of Common Pleas’ Order and Final Judgment Entry (Belmont C.P. No. 12-CV-180) are included
in the Appendix as Exhibits 4 and 5, respectively.

3 Copies of Article II, Section 28 and Article I, Sections 1 and 19 of the Ohio Constitution are
included in the Appendix as Exhibit 6.
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abandoned and vested in the owner of the surface, if none of the following applies: . . . (c)

Within the preceding twenty years, one or more of the following has occurred: [listing the so-

called “savings events”].” R.C. 5301.56(B).

Although designed to provide a surface owner with the opportunity to acquire title to

previously-severed mineral rights that remained “dormant” for an unidentified 20-year time

period, the 1989 version of the DMA was flawed. Specifically, it: (i) failed to determine the

applicable 20-year look-back period; and (ii) proved impractical and unworkable due to

ambiguity regarding whether it provided for “automatic” and self-executing abandonment of

mineral interests without any due process protections being afforded to the severed mineral

interest owner(s). See, e.g., Eisenbarth v. Reusser, 7th Dist. Monroe No. 13 MO 10, 2014-Ohio-

3792, ¶ 108 (DeGenaro, P.J., concurring in judgment only) (citing H.B. 288 Rep. Mark

Wagoner, Sponsor Testimony before the Ohio House Public Utilities Committee, which held that

the 1989 version of the DMA “ did not clearly define when a mineral interest became abandoned

and exactly how the process to reunite the mineral ownership with the surface ownership was to

be accomplished. House Bill 288 removes the ambiguity in the existing statute.” (Emphasis

added.)); Farnsworth v. Burkhart, 2014-Ohio-4184, ¶ 92 (7th Dist. 2014) (DeGenaro, P.J.,

concurring in judgment only); See Ohio State Bar Association, Report of the Natural Resources

Committee (available at https://www.ohiobar.org/NewsAndPublications/SpecialReports/Pages/

StaticPage-313.aspx) (accessed on April 4, 2016) (the “2006 OSBA Report”).

To remedy the infirmities with the 1989 version of the DMA, the General Assembly

substantially rewrote the statute in 2006. The 2006 modifications to the DMA required a surface

owner to follow a multi-step procedure replete with important due process protections in order to

regain ownership of those previously-severed mineral interests. Specifically, the 2006 version of
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the DMA now requires a surface owner to: (i) “[s]erve notice by certified mail, return receipt

requested, to each holder [of the mineral rights] or each holder’s successors or assignees,” or

publish notice at least once in a newspaper of general circulation in each county in which the

land is located, but only if certified mail notice proves unsuccessful, see R.C. 5301.56(E)(1); and

(ii) timely record an affidavit of abandonment if the holder of the severed mineral interest does

not record a claim to preserve the mineral interest or an affidavit identifying a “savings event”

under R.C. 5301.56(B).4

While there is no dispute that the 2006 version of the DMA applies to all present claims

for abandoned mineral interests, the Appellee contends that the 1989 version of the DMA was

self-executing during the time it was in effect. If the 1989 version of the DMA is deemed “self-

executing,” and assuming there are no savings events, then the rights to severed mineral interests

automatically vested in the surface owners on a date prior to June 30, 2006, regardless of

whether the surface owner took any action at all. In essence, this argument goes, the mineral

rights were automatically abandoned by virtue of a statutory mechanism rather than a bargained-

for transaction. Once the merger of the surface and mineral estates occurred, there would be no

use for, or application of, the 2006 version of the DMA, because there would no longer be a

severed mineral interest to abandon.

On the other hand, if the 1989 version of the DMA was not “self-executing,” then surface

owners had to “implement” or legally effectuate an abandonment claim under the 1989 version

of the DMA while it remained a valid law.5 That is, to establish a mineral interest as “deemed

4 Notably, the Appellees proved unable to successfully use the 2006 version of the DMA, which
is the only reason claims under the 1989 version of the DMA were even raised.
5 Even under the Appellees’ construction of the law, if it were determined that a savings event
precluded vesting in a surface owner prior to June 30, 2006, then only the 2006 version of the
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abandoned and vested in the owner of the surface” under the 1989 version of the DMA, the

surface owner must have taken some legal action to effectuate the abandonment prior to June 30,

2006, thereby creating a judgment to place in the record chain of title. If the surface owner took

no such action prior to that date, as is the undisputed case here, then: (i) record title to the

mineral interest remains—as before—with the mineral interest owner; and (ii) only the 2006

version of the DMA can be used to cause abandonment and vesting in the surface owner

prospectively.

To the extent this Court determines the 1989 version of the DMA to be self-executing (a

conclusion the Shepherds strongly disagree with), this Court will be forced to examine the

fundamental constitutional problems which plague such an interpretation. As set forth below,

the self-executing interpretation of the 1989 version of the DMA violates three provisions of the

Ohio Constitution.

B. The United States Supreme Court’s decision in Texaco v. Short has no
bearing on the state constitutional claims in this case.

At every stage of this proceeding, the Shepherds have argued that the 1989 version of the

DMA violates the Ohio Constitution. In response, the Appellee, trial court and lower appellate

court (relied almost exclusively on the United States Supreme Court’s decision in Texaco v.

Short, 454 U.S. 516, 102 S.Ct. 781, 70 L.Ed.2d 738 (1981) for the proposition that the 1989

version of the DMA is constitutional. See e.g., Tribett v. Shepherd, 2014-Ohio-4320; 20 N.E.3d

365 (7th Dist.), ¶ 56 (“Thus, since the Indiana statute [in Texaco] did not violate the federal

constitution, neither would Ohio’s.”); Tribett v. Shepherd, Belmont C.P. No. 12-CV-180, 2013

DMA applies because no complete, 20-year period of dormancy or nonuse would have passed
before the 2006 version of the DMA took effect.
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Ohio Misc. LEXIS 156, *6 (“Based upon Texaco, this Court finds the 1989 Ohio Dormant

Mineral Act to be constitutional.”). Such an argument, however, is entirely misplaced.

The Texaco Court did not analyze any state constitutional claims, let alone any claims

under the Ohio Constitution. Instead, the Texaco Court upheld the constitutionality of Indiana’s

dormant mineral statute under the United States Constitution, specifically, under the due process,

equal protection, and takings clauses in the Fifth and Fourteenth Amendments. Here, the

Shepherds have not, and do not, challenge the constitutionality of the 1989 version of the DMA

under the United States Constitution. Instead, the Shepherds have repeatedly and consistently

asserted that the 1989 version of the DMA is unconstitutional solely under the Ohio Constitution.

Thus, any reliance by Appellee or supporting amici on Texaco is misplaced. This is especially

true in light of the fact that there is no analogue to the Ohio Constitution’s retroactivity clause in

the United States Constitution.

C. Construing the 1989 version of the DMA to be “self-executing” violates the
prohibition on retroactive legislation in Article II, Section 28 of the Ohio
Constitution.

Article II, Section 28 of the Ohio Constitution states: “The General Assembly shall have

no power to pass retroactive laws.” As this Court long ago explained:

Retroactive laws and retrospective application of laws have received the near
universal distrust of civilizations. English common law, as expressed and
commented upon by Bracton, Coke, Bacon and Blackstone, has fully articulated
the disdain of retroactive laws. The laws of all the states and the federal
government have reflected this same attitude.

The possibility of the unjustness of retroactive legislation led to the development
of two rules: one of statutory construction, and the other of constitutional
limitation. The rule of statutory construction operated to set the ban against
retroactivity upon laws affecting prior acts, events or cases. However, this
principle was not applied to ban all legislation having retrospective effect.
General laws of Parliament and of the King were, under this rule of construction,
considered to have only prospective effect unless the Act expressly stated that it
was to be applied retrospectively. . . .
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The second rule, that of constitutional limitation, was developed first in this
country and was based upon the same principle of justice underlying the rule of
statutory construction. This principle of justice was expanded logically from the
rule of statutory construction, to “include a prohibition against laws which
commenced on the date of enactment and which operated in futuro, but which, in
doing so, divested rights, particularly property rights, which had been vested
anterior to the time of enactment of the laws.” This second rule assumed
constitutional proportions at an early state in American jurisprudence.

By its Constitution of 1851, Ohio has quite clearly adopted the above prohibition
against retroactive legislation. Section 28, Article II states that: “The general
assembly shall have no power to pass retroactive laws, or laws impairing the
obligation of contracts . . . .” (Emphasis added.) This was a much stronger
prohibition than the more narrowly constructed provision in Ohio's Constitution
of 1802.

(Emphasis added; citations and footnote omitted.) Van Fossen v. Babcock & Wilcox Co., 36

Ohio St.3d 100, 104–105, 522 N.E.2d 489 (1988).

“This court has articulated” a two-part test “to determine when a law is unconstitutionally

retroactive.” Bielat v. Bielat, 87 Ohio St. 3d 350, 353, 721 N.E.2d 28, 32 (2000). “The test for

unconstitutional retroactivity requires the court first to determine whether the General Assembly

expressly intended the statute to apply retroactively.” Id. “If so, the court moves on to the

question of whether the statute is substantive, rendering it unconstitutionally retroactive, as

opposed to merely remedial.” Id. The 1989 version of the DMA fails under both prongs, and is

therefore unconstitutionally retroactive.

Under the first prong, the plain language of the 1989 DMA demonstrates that the General

Assembly intended the statute to apply retroactively. The statute states in relevant part that a

mineral interest vests to the surface owner unless any of the savings events have occurred

“[w]ithin the preceding twenty years[.]” (Emphasis added.) R.C. 5301.56(B)(1)(c) (eff. March

22, 1989). By its very terms, the 1989 version of the DMA examines a prior 20-year time

period. And, if operative, it would take away mineral rights which were created and vested in
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the past. In short, the statute applies to eliminate interests created prior to the statute’s creation.

It therefore applies retroactively.

Undoubtedly, the surface owner (and any supporting amici) will contend that the 1989

version of the DMA operated prospectively, primarily because the text does not specifically use

the word “retroactive.” But, such an argument ignores the longstanding recognition of this Court

that “a statute that applies prospectively may nonetheless implicate the Retroactivity Clause.”

Longbottom v. Mercy Hosp. Clermont, 137 Ohio St.3d 103, 109, 2013-Ohio-4068, 998 N.E.2d

419, ¶ 24. Simply stated, the retroactivity analysis does not end if the word “retroactive” is not

stated in the text of the statute. In fact, as this Court recently recognized, “the constitutional

limitation against retroactive laws ‘include[s] a prohibition against laws which commenced on

the date of enactment and which operated in futuro, but which, in doing so, divested rights,

particularly property rights, which had been vested anterior to the time of enactment of the

laws.’” Tobacco Use Prevention & Control Found. Bd. of Trustees v. Boyce, 127 Ohio St.3d

511, 2010-Ohio-6207, 941 N.E.2d 745, ¶ 14 (quoting Van Fossen, 36 Ohio St.3d at 105).

Indeed, this is exactly what the 1989 version of the DMA purportedly does. Specifically,

the statute: (i) “commenced on the date of enactment” (March 22, 1989); (ii) arguably “operated

in futuro” thereafter; and (iii) “in doing so,” it “divested rights, particularly property rights [such

as the Shepherds’ mineral rights], which had been vested anterior to the time of enactment of the

laws [March 22, 1989].” See Tobacco Use Prevention, 2010-Ohio-6207 at ¶ 14. No matter how

one looks at it, the 1989 version of the DMA operates retroactively.

Once the law is deemed retroactive, as the 1989 version of the DMA is here, the second

part of the test requires this Court to determine “whether the statute is [1] substantive, rendering

it unconstitutionally retroactive” or merely [2] “remedial and curative” and therefore comporting
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with the Ohio Constitution, even if it applies retroactively. Id. A statute is substantive—and

unconstitutionally retroactive—where it “impairs vested rights, affects an accrued substantive

right, or imposes new or additional burdens, duties, obligations, or liabilities to a past

transaction.” Bd. of Educ. of the Cincinnati Sch. Dist. v. Hamilton Cnty. Bd. of Revision, 91

Ohio St.3d 308, 316, 2001-Ohio-46, 744 N.E.2d 751 (2000). In other words, “a statute that

retroactively creates a new right is unconstitutionally retroactive if, and only if, it also impairs a

vested right or creates some new obligation or burden as well.” Id. (citing Bielat, paragraph two

of the syllabus).

Here, the 1989 version of the DMA is undoubtedly substantive because it “impairs vested

rights . . . or imposes new or additional burdens, duties, obligations, or liabilities to a past

transaction.” Hamilton Cnty. Bd. of Revision, 91 Ohio St. 3d at 316. In fact, interpreting the

1989 version of the DMA as “self-executing” does both: (i) it impairs the vested property rights

of severed mineral interest owners (like the Shepherds) by taking those property rights away and

giving them to someone else; and (ii) it imposes new burdens, duties and obligations on the

severed mineral interest owner (for example, by requiring the filing of a preservation claim

during the three-year grace period). Thus, the 1989 version of the DMA is unconstitutionally

retroactive. The Court could end its analysis here.

Still, several additional points support the argument that a self-executing interpretation of

the 1989 version of the DMA is unconstitutionally retroactive.

First, retroactive laws are not favored in the State of Ohio. See Weil v. Taxicabs of

Cincinnati, Inc., 68 Ohio App. 277, 282–283 (1st Dist. 1941) (“It is a canon of construction of

general application that retroactive laws are not favored by the courts ‘which struggle to construe
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statutes so as to give them a prospective, rather than a retrospective, operation.’” (quoting 37

Ohio Jur., 819, § 499)).

Second, prioritizing due process rights is critical when it comes to property rights because

“Ohio has always considered the right of property to be a fundamental right.” City of Norwood

v. Horney, 110 Ohio St. 3d 353, 853 N.E.2d 1115, ¶ 38 (2006) (six Ohio citations omitted). As

this Court held in Norwood: “There can be no doubt that the bundle of venerable rights

associated with property is strongly protected in the Ohio Constitution and must be trod upon

lightly, no matter how great the weight of other forces.” Id.

Taken together, these black-letter propositions of law show that Ohio builds in a

preference against retroactive laws, and in favor of property rights, notice, and process. A self-

executing interpretation of the 1989 version of the DMA does the exact opposite. It would

automatically divest severed mineral owners (like the Shepherds) of their vested property rights

with minimal (if any) notice and no process. In close cases, the Court’s holding should favor

property rights, notice, and process—not the retroactive deprivation of vested property rights.

For these reasons, the Appellee’s interpretation of the 1989 version of the DMA violates

the prohibition against retroactive laws in Article II, Section 28 of the Ohio Constitution.

D. Construing the 1989 version of the DMA as “self-executing” also violates the
due process protections in Article I, Sections 1 and 19 of the Ohio
Constitution.

In addition to being unconstitutionally retroactive, the 1989 version of the DMA violates

the due process protections in Article I, Sections 1 and 19 of the Ohio Constitution. First, it

deprives Ohio’s citizens (including the Shepherds) of their guarantee that “private property shall

ever be held inviolate” and such private property rights shall not be deprived without due process

of law. See Cleveland v. Ruple, 130 Ohio St. 465, 469, 200 N.E. 507 (1936). Second, it violates

the void-for-vagueness doctrine which arises from the due process provisions in the Ohio
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Constitution. City of Columbus v. Thompson, 25 Ohio St.2d 26, 30, 266 N.E.2d 571, 573 (1971)

(“[A] statute which either forbids or requires the doing of an act in terms so vague that men of

common intelligence must necessarily guess at its meaning and differ as to its application,

violates the first essential of due process of law.”).

1. The self-executing interpretation of the 1989 version of the DMA
deprives the Shepherds of inviolate property rights.

Under the Ohio Constitution, “no person shall be deprived of his property without due

process or due course of law.” Ruple, 130 Ohio St. at 469. But, the Ohio Constitution goes one

step further. “The Ohio Constitution further provides that private property shall ever be held

inviolate . . . and classes among the inalienable rights of man those of acquiring, possessing and

protecting property.” Id. Therefore, in addition to federal constitutional due process guarantees,

Ohioans enjoy even greater protection of their property rights under the state constitution. See

e.g., Norwood, 110 Ohio St. 3d at ¶ 37 (ruling that, in light of Ohio’s reverence for property

rights, the government’s taking powers are more limited under the Ohio Constitution than the

federal Constitution). The “bundle of venerable rights associated with property . . . must be trod

upon lightly, no matter how great the weight of other forces.” Id. at ¶ 38.

The Ohio Constitution and Ohio courts afford property rights this additional protection

because “[t]he rights related to property, i.e., to acquire, use, enjoy, and dispose of property, are

among the most revered in our law and traditions.” Id. at ¶ 34 (citation omitted). “Indeed,

property rights are integral aspects of our theory of democracy and notions of liberty.” Id.

Property rights are so fundamentally important that “the founders of our state expressly

incorporated individual property rights into the Ohio Constitution in terms that reinforced the

sacrosanct nature of the individual’s ‘inalienable’ property rights, Section 1, Article I, 6 which

are to be held forever ‘inviolate.’ Section 19, Article I.” Id. at ¶ 37.
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As interpreted by Appellee, the 1989 version of the DMA would unconstitutionally

deprive property owners of this fundamental right. Under Appellee’s view of this statute, the

property rights of mineral owners across Ohio automatically vanished as a matter of law on

March 22, 1992. In other words, innumerable property owners (including the Shepherds) were

automatically and irrevocably divested of one of their most fundamental and inviolate rights,

without any advance notice or opportunity to be heard. Such an interpretation is not in keeping

with the special constitutional importance of property rights. Respected Ohio jurist Judge

Richard Markus reached this very conclusion, noting: “without advance notice and an

opportunity to be heard, statutory abandonment [of private property] may violate . . . the Ohio

Constitution . . . even if it does not violate federal constitutional provisions.” Dahlgren v. Brown

Farm Properties, LLC, Carroll C.P., No. 13CVH27445, *17 (Nov. 5, 2013).

Importantly, there should be no temptation to interpret the due process provisions in the

Ohio and United States Constitution in lockstep, which the lower courts did in this case. Tribett

v. Shepherd, 2014-Ohio-4320; 20 N.E.3d 365 (7th Dist.), ¶ 56 (“Thus, since the Indiana statute

[in Texaco] did not violate the federal constitution, neither would Ohio’s.”); see Tribett v.

Shepherd, Belmont C.P. No. 12-CV-180, 2013 Ohio Misc. LEXIS 156, *6 (“Based upon Texaco,

this Court finds the 1989 Ohio Dormant Mineral Act to be constitutional.”). Judicial

lockstepping has no place here as it only applies “when the Federal Constitution and a state

constitution contain an identical or similarly worded guarantee.” Jeffrey S. Sutton, What Does—

and Does Not—Ail State Constitutional Law, 59 U. Kan. L. Rev. 687, 707 (2011). As noted

above, that simply is not the case here. Indeed, Ohio has its own constitution for a reason—it is

its own sovereign entity with a unique history separate and apart from the United States as a

whole. To this end, its provisions have a different history than those in the federal Constitution.
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“[S]tate courts diminish their constitutions by interpreting them in lockstep with the Federal

Constitution.” Sutton, 59 U. Kan. L. Rev. at 707 (2011); see Grodin, Some Reflections on State

Constitutions, 15 Hasting Const. L.Q. 391, 400 (1988) (“[N]either logic nor history requires that

[state courts] accord state constitutional language the same meaning as the United States

Supreme Court has accorded a comparable provision of the federal Constitution.”); Williams, In

the Supreme Court’s Shadow: Legitimacy of State Rejection of Supreme Court Reasoning and

Result, 35 S. C. L. Rev. 353, 402 (1984) (criticizing the lockstep approach); Williams,

Methodology Problems in Enforcing State Constitutional Rights, 3 Ga. St. U. L. Rev. 143, 171–

76 (1987) (same); Developments in the Law—The Interpretation of State Constitutional Rights,

95 Harv. L. Rev. 1324, 1357 (1982) (describing federal constitutional protections as “a settled

floor of rights” upon which state constitutions can build “more extensive constitutional

protections”).

Due to the “sacrosanct nature of the individual’s ‘inalienable’ property rights” under the

Ohio Constitution, this Court should take the same approach. In order to give effect to the

unique history behind and meaning of the Ohio Constitution, the Court should reject a lockstep

interpretation based on Texaco alone. Accordingly, to the extent that the 1989 version of the

DMA terminated the Shepherds’ mineral interests automatically and without notice, the statute

violates Ohio’s special due process guarantees.

2. The 1989 version of the DMA also violates the void-for-vagueness
doctrine.

The void-for-vagueness doctrine “demands that the state provide meaningful standards in

its laws.” Norwood, 110 Ohio St. 3d 353 at ¶ 81. “When a statute is challenged under the due-

process doctrine prohibiting vagueness, the court must determine whether the enactment (1)

provides sufficient notice of its proscriptions to facilitate compliance by persons of ordinary
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intelligence and (2) is specific enough to prevent official arbitrariness or discrimination in its

enforcement.” Id. at ¶ 84. “In undertaking that inquiry into the statute or ordinance at issue, the

courts are to apply varying levels of scrutiny.” Id. at ¶ 85. Here, the heightened standard of

review applies to the 1989 DMA because it implicates a fundamental right; and, the 1989 version

of the DMA fails both prongs of the vagueness test.

a. According to this Court’s decision in Norwood, the heightened
standard of vagueness review applies to the DMA.

The first step of the vagueness analysis is to determine what standard of review applies.

“Though the degree of review is not described with specificity, regulations that are directed to

economic matters and impose only civil penalties are subject to a ‘less strict vagueness test,’ but

if the enactment ‘threatens to inhibit the exercise of constitutionally protected rights,’ a more

stringent vagueness test is to be applied.” Norwood, 110 Ohio St. 3d 353 at ¶ 85. According to

this Court, “when a court reviews an eminent-domain statute or regulation under the void-for-

vagueness doctrine, the court shall use the heightened standard of review employed for a statute

or regulation that implicates a First Amendment or other fundamental constitutional right.” Id. at

¶ 88.

The question here is whether the 1989 DMA implicates a fundamental constitutional

right. The answer is a clear and resounding yes. “Ohio has always considered the right of

property to be a fundamental right.” Id. at ¶ 38. In fact, according to this Court, property

rights— “i.e., to acquire, use, enjoy, and dispose of property,” id. at ¶ 34—are among the most

sacred rights protected by law. This Court sees property rights as “integral aspects of our theory

of democracy and notions of liberty.” Id. This Court has held that “property rights were so

sacred that they could not be entrusted lightly to ‘the uncertain virtue of those who govern’”

because they are “[b]elieved to be derived fundamentally from a higher authority and natural
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law.” Id. at ¶ 35. This Court has held that “[t]he right of private property is an original and

fundamental right.” Id. at ¶ 36. In short, according to this Court, “[t]here can be no doubt that

the bundle of venerable rights associated with property is strongly protected in the Ohio

Constitution and must be trod upon lightly, no matter how great the weight of other forces.” Id.

at ¶ 38. As a result, the heightened standard of review applies to the constitutional analysis of a

statute allegedly eliminating Shepherds’ fundamental property right.

b. The 1989 DMA is unconstitutionally vague because “men of
common intelligence must necessarily guess at its meaning,”
thereby leading to arbitrary enforcement.

The next issue under the vagueness analysis is whether the 1989 version of the DMA

provides a person of common intelligence sufficient notice of its effect. The answer here is a

resounding no.

As this Court set forth in City of Columbus v. Thompson, 25 Ohio St.2d 26, 266 N.E.2d

571 (1971), “a statute which either forbids or requires the doing of an act in terms so vague that

men of common intelligence must necessarily guess at its meaning and differ as to its

application, violates the first essential of due process of law.” 25 Ohio St.2d at 30; see Leon v.

Ohio Bd. of Psychology, 63 Ohio St. 3d 683, 687, 590 N.E.2d 1223, 1226 (1992) (applying

Thompson); Wilson v. City Cincinnati, 46 Ohio St. 2d 138, 143, 346 N.E.2d 666, 670 (1976)

(same).

The “ambiguity of the 1989 version of the DMA is readily apparent.” Eisenbarth, 2014-

Ohio-3792, at ¶ 65 (DeGenaro, P.J., concurring in judgment only); see Farnsworth, 2014-Ohio-

4184, at ¶ 82 (DeGenaro, P.J., concurring in judgment only) (“The 2006 ODMA removed the

ambiguity and potentially arbitrary operation of the 1989 ODMA[.]”). Persons of “common

intelligence,” including surface owners, mineral owners, lawyers, oil and gas company

representatives, the General Assembly (see Eisenbarth, 2014-Ohio-3792, at ¶ 108), the Ohio
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State Bar Association (see 2006 OSBA Report), trial court judges (compare Dahlgren v. Brown

Farm Properties, LLC, Carroll C.P. No. 13CVH27445 (Nov. 5, 2013), and M&H Partnership v.

Hines, Harrison C.P. No. CVH-2012-0059 (Jan. 14, 2014), with Wendt v. Dickerson, Tuscarawas

C.P. No. 2012 CV 02 0135 (Feb. 21, 2013), Walker v. Noon, Noble C.P. No. 212-0098 (Mar. 20,

2013), and Eisenbarth v. Reusser, Monroe C.P. No. 2012-292 (June 6, 2013), and appellate

judges (even in the same appellate district) advance competing interpretations of the 1989

version of the DMA, in particular with respect to the operation of the 20-year look-back period

and whether the law was self-executing. Simply stated, persons of common intelligence simply

cannot determine what the 1989 version of the DMA required them to do, thereby leading to

random and arbitrary enforcement. Thus, the 1989 version of the DMA violates the void-for-

vagueness doctrine and due process of law.

Proposition of Law No. VII: A claim brought under the 1989 version of the DMA
must have been filed within 21 years of March 22, 1989 (or, at the very latest, March
22, 1992), or such claim is barred by the statute of limitations in R.C. 2305.04.6

Ohio law provides that “[a]n action to recover the title to or possession of real property

shall be brought within twenty-one years after the cause of action accrued.” R.C. 2305.04;

Matheson v. Morog, 6th Dist. Erie No. E-00-017, 2001 Ohio App. LEXIS 325 (Feb. 2, 2001)

(“Clearly, R.C. 2305.04 applies to actions in ejectment and quiet title.”). Black’s Law

Dictionary defines the word “recover” as: “To obtain (relief) by judgment or other legal process .

. . To obtain (a judgment) in one’s favor . . . To obtain damages or other relief; to success in a

lawsuit or other legal proceeding.” Black’s Law Dictionary (10th Ed. 2014). Thus, the statute

of limitations in R.C. 2305.04 applies to “an action to [obtain relief by judgment or other legal

process regarding] the title to or possession of real property.”

6 A copy of R.C. 2305.04 is included in the Appendix as Exhibit 7.
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Here, the Appellee filed the Complaint under the 1989 version of the DMA on April 16,

2012. There is no dispute that this was an action to “obtain relief by judgment or other legal

process” through the statutory mechanisms of declaratory judgment and quiet title. Specifically,

the Appellee sought relief against the Shepherds, and requested a judgment that Appellee was the

proper owner of title to the mineral rights. As a result, this action falls precisely within the

definition of “recover.”

Unfortunately for the Appellee, the Complaint to “recover” the vested property rights of

the Shepherds was filed too late. The Complaint was filed on April 16, 2012—more than 21

years after Appellee’s cause of action accrued on the effective date of the 1989 version of the

DMA (March 22, 1989). Because Appellee’s “action to recover the title to” the mineral rights

was not “brought within twenty-one years after the cause of action accrued,” it is barred under

R.C. 2305.04.

CONCLUSION

For these reasons set forth above, the Court should reverse the decision of the Seventh

District Court of Appeals and adopt each of the Shepherds’ propositions of law.

Respectfully submitted,

/s/ Matthew W. Warnock
Matthew W. Warnock (0082368)*
*Counsel of Record
Daniel E. Gerken (0088259)
BRICKER & ECKLER LLP
100 South Third Street
Columbus, Ohio 43215-4291
Telephone: (614) 227-2300
Facsimile: (614) 227-2390
mwarnock@bricker.com
dgerken@bricker.com

Counsel for Appellants



10008502v9 22

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Brief of Appellants was sent by U.S. mail, postage

prepaid, and e-mail to the following on this 8th day of April, 2016:

Richard A. Myser
MYSER & DAVIES

320 Howard Street
Bridgeport, Ohio 43912

/s/ Matthew W. Warnock
Matthew W. Warnock (0082368)



10008502v9

APPENDIX



A-1



A-2



A-3



A-4



A-5



A-6



A-7



A-8



A-9



A-10



A-11



A-12



A-13



A-14



A-15



A-16



A-17



A-18



A-19



A-20



A-21



A-22



A-23



A-24



A-25



A-26



A-27



A-28



A-29



A-30



A-31



A-32



A-33



A-34



A-35



A-36



A-37



A-38



A-39



A-40



A-41



A-42



A-43



A-44



A-45



A-46



A-47



A-48



A-49



A-50



A-51



A-52



A-53



A-54



A-55



A-56



A-57



A-58



A-59



A-60



A-61



A-62



A-63



A-64



A-65



A-66



A-67


