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I INTRODUCTION

The Second District Court of Appeals’ decision permits the Ohio General Assembly to
legislate the Home Rule Amendment out of existence by burying unconstitutional statutes within
larger bills. The specific question before the Court is whether provisions of Amended Substitute
Senate Bill 342 (“SB 342”), whose sole stated purpose and effect is to restrict municipal police
authority, are general laws.

Although three Ohio trial courts® found that several provisions of SB 342 were
unconstitutional as a matter of law, the Second District held that these provisions were
constitutional because the bill in which they were contained also included provisions that are not
constitutionally invalid. Thus, the Second District allowed the State to circumvent this Court’s
decisions in Mendenhall v. City of Akron, 117 Ohio St.3d 33, 2008-Ohio-270, 881 N.E.2d 255
and Walker v. City of Toledo, 143 Ohio St.3d 420, 2014-Ohio-5461, 39 N.E.3d 474 113, 29, both
of which recognized Ohio municipalities’ Home Rule authority to implement automated traffic
enforcement systems.

If left to stand, the Court of Appeals’ decision would eviscerate the Home Rule
Amendment. It would allow the General Assembly to violate municipal Home Rule authority by
burying the offending statutory provisions in a larger piece of legislation. The Second District’s
opinion ignores the Ohio Constitution and this Court’s precedent requiring a reviewing court to
analyze challenged provisions individually to ensure that they respect Home Rule and to sever
those provisions that are unconstitutional. The Second District’s ruling renders the protections

afforded municipalities by the Home Rule Amendment meaningless.

Y In City of Akron v. State of Ohio, C.P. No. CV-2015-02-0955 (Apr. 10, 2015) the Summit
County Common Pleas Court found the Contested Provisions to be unconstitutional. The
Summit County Court of Appeals remanded the case back to the Common Pleas Court for
clarification. On remand, the Common Pleas Court reversed its decision without any discussion,
and simply adopted the Second District Court of Appeals Decision.



II. STATEMENT OF FACTS

A. Dayton’s Automated Photo Enforcement Program Was Enacted After The City
Conducted a Traffic and Accident Study that Indicated a Need for the Program.

Dayton is an Ohio charter municipality established and governed pursuant to the Ohio
Constitution, the Dayton Charter, and its ordinances and resolutions. (Affidavit of Det. Jason
Ward “Ward Aff.” at 9 3, Appx. pg. 48). Dayton enacted an automated traffic control
photographic system (the “Program”) pursuant to the authority granted to it by the Home Rule
Amendment of the Ohio Constitution for the health, safety, and welfare of its residents. (Ward
Aff. | 4; Appx. pg. 48). The Program was established on June 12, 2002, and initially provided
only for enforcement of red light violations. On February 17, 2010, the Program was modified
to provide for enforcement of speed violations as well. (Id. at | 4-5). The ordinances are
codified in Dayton R.C.G.O. §70.121. ( AppX. pgs. 51-66).

The purpose of the program was to use the new technology offered by automated
photography to reduce the number of red light and speeding violations and accompanying
accidents in the City of Dayton, and to conserve limited police resources. The preamble to the
Dayton ordinance provides:

WHEREAS, The City seeks to reduce the frequency of vehicle
operators running red traffic lights; and

WHEREAS, The frequency of running red lights creates a
substantial risk to the safety of citizens on the roadway; and

WHEREAS, An automated traffic control photographic system
will assist the Dayton Police Department by alleviating the necessity
for conducting extensive conventional traffic enforcement at high
accident intersections; and

WHEREAS, The adoption of an automated traffic control
photographic system will result in a significant reduction in the
number of red light violations and/or accidents within the City of
Dayton;



(See Ward Aff., Exhs. 1, 2, Appx. pgs. 51-66).

Dayton conducted traffic and accident studies and located the traffic control cameras at
intersections and locations that had high instances of violations related to traffic accidents. (ld.
at 7, Appx. pg. 49). After installing the cameras, Dayton saw an immediate reduction in
violation related accidents, including a 45% decrease in red light violation accidents at the
intersections where the cameras were installed. (Id. at 19, Appx. pg. 49). Dayton now has over
36 speed and/or red light violation cameras throughout the City. (Id. at 111). Dayton does not
have the police resources to station an officer at each of these cameras. (Id. at 115). The cameras
compliment but do not supplant police officers. Indeed if a police officer is present and
witnesses a violation, the officer is specifically authorized to issue a ticket to the offending driver
who can be assessed points if convicted.

Dayton’s Program is a civil program, not a criminal program, as this Court has authorized
in Mendenhall and Walker. (Id. at 112). The Program provides for civil enforcement imposing
monetary liability upon vehicle owners that do not comply with posted speed limits or run red
lights. (ld. at §12). Offenses are not enforced by the Dayton Municipal Court, and points for
violations are not assessed against vehicle owners’ driving records. (ld.). Dayton has
implemented an administrative hearing process for those who want to appeal a violation. (1d.).
The fine for a violation is currently $85. (Id. §6). The cameras provide video and still pictures
of the cars showing the vehicle running a red light or speeding. (Id. at 113.) Before a citation is
issued, a Dayton police officer must review the video and photographs and confirm that the
vehicle captured by the cameras in fact ran the red light or was speeding. (1d.).

B. The Legislature Enacted Senate Bill 342, Effectively Ending Dayton’s
Automated Traffic Program.

The day after this Court issued its opinion in Walker v. City of Toledo, 2014-Ohio-5461



(Dec. 18, 2014), upholding municipal authority to enact automated traffic enforcement programs,
Governor Kasich signed SB 342 into law ( a copy of SB 342 is attached at Appendix pg. 38). SB
342 amended and enacted over a dozen sections of the Ohio Revised Code? for the sole purpose
of restricting cities’ authority to operate automated traffic monitoring programs. SB 342 was
passed after the Legislature abandoned its attempt at an outright ban of photo enforcement in HB
69. HB 69 would have banned the use of photo enforcement cameras except in school zones.
(See Am. H.B. No. 69 130" General Assembly). However, HB 69 was abandoned after the
Legislative Service Commission indicated that an outright ban would infringe upon municipal
Home Rule rights. (See Ohio Legislative Service Commission Memorandum of February 5,
2014, Appx. pgs. 70-73).

The motivation behind SB 342 was clearly stated by its sponsor, who bluntly disclosed
that SB 342 would “force most cities to make hard choices about law enforcement priorities, and
would likely reduce the number of operating cameras.”® SB 342 includes three provisions that
common pleas courts in Montgomery, Summit, and Lucas Counties held violated the Home Rule
Amendment of the Ohio Constitution (the “Contested Provisions™):

(1) The Officer Present Requirement: New R.C. 4511.093(B)(1) provides that a

municipality “may utilize a traffic law photo-monitoring device ... only if a law enforcement
officer is present at the location of the device at all times during the operation of the device[.]”
(Emphasis added.) The Officer Present Requirement dictates to local authorities how they may

deploy law enforcement resources, without serving any legitimate public purpose. Indeed, the

2 SB 342 amends R.C. §§ 1901.20, 1907.02, 4511.094, and 4511.204; amends for the purpose of
adding a new section number as indicated in parenthesis, § 4511.093 (4511.043); enacts 88
3937.411, 4511.095-4511.099 and 88 4511.0910-4511.0914; enacts new sections 4511.092 and
4511.093; and repeals § 4511.092.

® Sen. William Seitz, Sponsor Testimony, House Policy and Legislative Oversight Committee,
Dec. 2, 2014.



Officer Present Requirement does not require that the officer be in a marked patrol car, look at
the street, look at automobiles, look at the traffic signal, be awake, or even pay attention to
anything in particular. The officer just has to be “present” in body at the location of a device.
Moreover, the statute requires that the officer be a full-time officer in the jurisdiction, so even
though Ohio law allows a part-time police officer to make felony arrests, a part-time officer is
deemed unfit by SB 342 to be present at the location of a traffic camera.

The sole function of the Officer Present Requirement is to make it prohibitively
expensive for cities to utilize automated photo enforcement programs. The Ohio Legislative
Service Commission (LSC) determined that putting officers at each device around Ohio would
cost cities $73 million per year.* Of course, the Legislature did not increase funding to pay for

these officers it now requires.

(2) The Three-Year Study Requirement: New R.C. 4511.095(A) requires that cities
“conduct a safety study of intersections or locations under consideration for placement of fixed
traffic law photo-monitoring devices.” Under this provision, safety studies “shall include an
accounting of incidents that have occurred in the designated area over the previous three-year
period and shall be made available to the public upon request.” In addition, the Three-Year
Study Requirement forces cities to conduct “a public information campaign to inform motor
vehicle operators about the use of traffic law photo-monitoring devices at system locations prior
to establishing any of those locations.” 1d.

The Three Year Study Requirement restricts not only municipalities’ authority to deploy
law enforcement resources as they see fit and imposes an arbitrary condition precedent for

enacting automated traffic camera programs, but it also restricts municipal legislative decision

* See http://www.lsc.ohio.gov/fiscal/fiscalnotes/130ga/sh0342sp.pdf. Appx. Pgs. 67-70.
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making. Under the Three-Year Study Requirement, Ohio cities cannot use their powers to
address immediate community safety needs. This is a real issue, as Akron, for example, enacted
its automated photo traffic enforcement program pursuant to an emergency ordinance after the
tragic death of a child in a school crosswalk. See Akron Emergency Ordinance 461-2005 (Sept.
19, 2005). The Three-Year Study Requirement is, moreover, purposeless. The statute does not
require the study to be referenced in a city’s decision as to whether to place a traffic camera at a
new location, and a city is allowed to install a new traffic camera regardless of the outcome of
the study.

(3) The Speeding Leeway Provision: New R.C. 4511.0912 provides that municipalities

“shall not issue automated camera violation[s]” for speeding violations unless “the vehicle
involved in the violation is traveling at a speed that exceeds the posted speed limit by not less
than” six miles per hour in a school or park zone, or ten miles per hour elsewhere. The Speeding
Leeway Provision effectively increases speed limits, and impedes municipalities’ ability to
enforce speed limits within their borders—of particular concern in school and park zones where
accidents are likely and the consequences of accidents are more tragic. Thus, while Mendenhall
promoted uniform traffic enforcement by upholding municipal automated traffic programs that
complement traffic statutes, R.C. 4511.0912 does just the opposite, and fragments speed limit
enforcement.
In addition to the contested provisions, SB 342 contains the following additional

provisions:

e R.C. 1901.20: Removes jurisdiction of municipal courts to hear photo enforcement
violations; and grants municipal courts jurisdiction to hear appeals of photo enforcement

violations;



e R.C. 1907.02: Grants a county court jurisdiction to hear appeals of photo enforcement

violations;

e R.C. 3937.411: Prohibits insurers from considering photo enforcement violations in

issuing policies and establishing rates;

e R.C.4511.094: Modifies preexisting signage requirements for photo enforcement;

e R.C. 4511.096: Establishes review requirements for violations and establishes evidentiary

presumptions for photo enforcement;

e R.C. 4511.097: Requires municipalities to include certain information on a notice of

violation and limits allowable fine amounts; and

e R.C.4511.098 and 4511.099: Lists method for obtaining a hearing and requirements for a

hearing for photo enforcement violations.

C. Dayton’s Lawsuit Challenging SB 342

Dayton sued the State on March 18, 2015, seeking a preliminary and permanent
injunction to enjoin enforcement of SB 342 on the grounds that the new law violates the Home
Rule Amendment of the Ohio Constitution. The Montgomery County Court of Common Pleas
issued an expedited briefing schedule, and both Dayton and the State promptly completed
summary judgment briefing. On April 2, 2015, the trial court issued an order granting Dayton’s
motion for summary judgment, and denied the summary judgment motion filed by the State.
The trial court found that the Contested Provisions are not general laws because they serve only
to limit municipal authority and do not prescribe a rule of conduct upon citizens generally. (Trial

Court Decision at 9, Appx. pg. 34). The trial court also held that the Contested Provisions placed



“an onerous burden on local municipalities seeking to administratively enforce their own traffic
control procedures . . . [u]nder the guise of a general police power.” (Id. at 10-11, AppX. pgs.
35-36). The trial court’s order permanently enjoined the State from enforcing the Contested
Provisions.

Shortly after the Montgomery County Court of Common Pleas issued its summary
judgment order enjoining the enforcement of the Contested Provisions, two other Ohio Common
Pleas courts, in Summit County and Lucas County, followed suit. Those courts also held that the
Contested Provisions of SB 342 violated municipal Home Rule Authority. See City of Akron, v.
State of Ohio, Summit C.P. No. CV-2015-02-0955 (Apr. 10, 2015); City of Toledo v. State of
Ohio, Lucas C.P. No. CI-12-1828 (Apr. 27, 2015).

D. The Second District Court of Appeals Reverses the Common Pleas Court

Ignoring important Home Rule case law, the Second District Court of Appeals reversed
the Montgomery County Common Pleas Court’s order, and held that because the Contested
Provisions were accompanied by other, non-objectionable provisions, the Contested Provisions
were constitutional. The Court of Appeals never analyzed the constitutionality of the Contested
Provisions individually and never engaged in the necessary “severance analysis” of these
provisions. Specifically, the Second District held:

[The Contested Provisions] undoubtedly regulate the requirements and
implementation procedures to which a municipality must adhere if it
chooses to use traffic cameras to record red light/speeding violations.
However, as is clear from the other provisions listed above, Am. Sub. S.

B. No. 342 has extensive scope and does more than grant or limit state
provisions.

(Appellate Decision at pg. 14, Appx. pg. 18).



III.  ARGUMENT

Summary of Argument

The Second District's decision renders the Home Rule Amendment’s protections of
municipal authority illusory. Courts are required to interpret an amendment to the Ohio
Constitution broadly in order to accomplish its manifest purpose. State ex. rel. Swetland v.
Kinney, 69 Ohio St.2d 567, 433 N.E.2d 217, 220 (1982). The manifest purpose of the Home
Rule Amendment is to reserve inherent constitutional power to municipal governments and place
limits on the Legislature’s interference with that power. Village of Perrysburg v. Ridgway, 108
Ohio St. 245, 254-257, 140 N.E. 595 (1923). Prior to the Home Rule amendment, there was no
express delegation of power to municipalities in the Ohio Constitution, and all power was
derived from the Legislature. Id. “Municipalities were, therefore, largely a political football for
each succeeding Legislature, and there was neither stability of law touching municipal power nor
sufficient elasticity of law to meet changed and changing municipal conditions.” Id. Not only
did the Home Rule Amendment change this situation by reserving power to municipalities
involving matters of local self-government, but it prohibited State statutes from placing
restrictions on municipal police power “without such statute serving an overriding statewide
interest.” Canton, at § 32.

Both the Home Rule Amendment and this Court’s decisions are clear that only general
laws may take precedence over municipal ordinances. City of Canton v. State of Ohio, 95 Ohio
St.3d 149, 2002-Ohio-2005, 766 N.E.2d 963; Linndale v. State, 85 Ohio St.3d 52, 706 N.E.2d
1227 (1998); West Jefferson v. Robinson, 1 Ohio St.2d 113, 205 N.E.2d 382 (1965). Likewise,
this Court has repeatedly held that laws that purport to only grant or limit municipal legislative
power or that do not prescribe rules of conduct upon citizens generally are not general laws. 1d.

Moreover, this Court has repeatedly held that reviewing courts must specifically analyze the



contested provisions of legislation and must sever those provisions if they violate the Home Rule
Amendment. Canton, supra at 1132-33, Lindale, supra; Garcia v. Siffrin Residential Assn., 63
Ohio St.2d 259, 407 N.E.2d 1369 (1980).

With SB 342, the State is trying to insulate unconstitutional provisions within the
framework of a larger legislative enactment — an attempt to end-run the Home Rule Amendment.
The State is in essence asking this Court to ignore the constitutional impact of the Contested
Provisions and look only at the larger legislative enactment. This is exactly the opposite of what
this Court and the Home Rule Amendment require. Adopting the State’s approach would
remove all limitations on the Legislature’s power, and render the Home Rule Amendment
meaningless. Therefore, the Second District’s decision must be reversed.

Proposition of Law No. 1: Provisions in a state statute that are arbitrary and serve no

purpose except to limit municipal police power are not general laws, and violate the Home Rule
Amendment of the Ohio Constitution.

A. The Home Rule Amendment’s Grant of Authority to Municipalities.

The Home Rule Amendment, found in Article XVIII, Section 3 of the Ohio Constitution,
provides:

Municipalities shall have authority to exercise all power of self-
government and to adopt and enforce within their limits such local
police, sanitary, and other similar regulations, as are not in conflict
with general laws.

This provision of the Ohio Constitution provides municipalities with “the exclusive
power to govern themselves, as well as the power to enact local health and safety measures not in
conflict with the general law.” Am. Fin. Servs. Assn. v. City of Cleveland, 112 Ohio St.3d 170,
2006-0Ohio-6043, 858 N.E.2d 776, 1 26. Just a few years after Home Rule was adopted, this

Court held that “the object of the home rule amendment was to permit municipalities to use

10



[their] intimate knowledge and determine for themselves in the exercise of all powers of self-
government how . . . local affairs should be conducted.” Froelich v. City of Cleveland, 99 Ohio
St. 376, 385, 124 N.E. 212 (1919). The Home Rule Amendment not only reserves inherent
power for municipalities, but it places limits on the Legislature’s interference with that power.
Village of Perrysburg v. Ridgway, 108 Ohio St. 245, 254-257, 140 N.E. 595 (1923).

This Court has adopted a three-part test to determine whether a state statute takes
precedence over a municipal ordinance. A state statute takes precedence over a local ordinance
only when: (1) the ordinance is in conflict with the statute, (2) the ordinance is an exercise of the
municipality’s police power, rather than of local self-government, and (3) the state statute is a
“general law.” See City of Canton v. State of Ohio, 95 Ohio St.3d 149, 2002-Ohio-2005, 766
N.E.2d 963, citing Ohio Assn. of Private Detective Agencies, Inc. v. N. Olmstead, 65 Ohio St.3d
242, 244-45, 603 N.E.2d 1147 (1992).

It is this third element—whether SB 342 is a “general law”—that is at issue in this case.
In Canton v. State, the Ohio Supreme Court set forth four requirements to determine whether a
law is a general law. Under the Canton test, a statute must: (1) be part of a statewide and
comprehensive legislative enactment; (2) apply to all parts of the state alike and operate
uniformly throughout the state; (3) set forth police, sanitary, or similar regulations, rather than
purport only to grant or limit legislative power of a municipal corporation to set forth police,
sanitary, or similar regulations; and (4) prescribe a rule of conduct upon citizens generally. 95
Ohio St.3d 149, at 1 21. As the Montgomery County Court of Common Pleas held, the
Contested Provisions of SB 342 fail the third and fourth prongs of the Canton test.

B. The Contested Provisions are Unconstitutional Because They Purport Only to
Limit Municipal Power.

This Court’s precedent is clear that “legislation that purports only to grant or limit the

11



legislative power of a municipal corporation to set forth police, sanitary, or similar regulations”
IS unconstitutional in violation of the Home Rule Amendment and the third prong of the Canton
test. See Linndale v. State, 85 Ohio St.3d 52, 706 N.E.2d 1227 (1999); West Jefferson v.
Robinson, 1 Ohio St.2d 113, 205 N.E.2d 382 (1965).

Here, even the State and the Second District concede that the Contested Provisions serve
only to limit municipal power. (Appellate Decision at pg 14, Appx. pg. 18) (the Contested
Provisions “undoubtedly regulate the requirements and implementation procedures to which a
municipality must adhere if it chooses to use traffic cameras to record red light/speeding
violations.”) The Contested Provisions specifically limit a municipality’s power to issue photo
traffic enforcement violations unless: (1) a full-time police officer is present at the location of the
traffic camera: (2) a three-year traffic safety study is performed at the location of the traffic
camera; and (3) a vehicle is traveling more than ten mile per hour above the speed limit. The
State argues that the Contested Provisions are general laws because they are included in a larger
legislative enactment that includes provisions that ostensibly are constitutional.

However, joining unconstitutional provisions that restrict municipal powers with other
provisions that are constitutional does not convert the unconstitutional provisions into
constitutional ones. See Canton, supra.; Lindale, supra; Garcia, supra. Indeed, this Court has
rejected this very theory several times in the past.

Linndale is directly on point to the facts of this case. In Linndale, the State enacted a law
that prohibited municipal law enforcement from issuing speeding citations on freeways if there
was less than 880 yards of interstate freeway in the municipality’s jurisdiction. The State argued
there, as here, that its restriction was simply “part of a comprehensive statewide regulatory

scheme covering the interstate highway system.” Id. at 54. This Court disagreed: “The statute

12



before us is not a part of a system of uniform statewide regulation on the subject of traffic law
enforcement. It is a statute that says, in effect, certain cities may not enforce local regulations|.]”
85 Ohio St.3d at 54.

In Canton, the Legislature passed a statute prohibiting local governments from passing
zoning regulations that restricted manufactured housing. Canton challenged the legislation,
arguing that it violated its Home Rule rights under the Ohio Constitution, and was merely a
limitation on municipal legislative power. The State argued that the prohibition was part of a
larger legislative enactment to “provide uniformity” and to “clarify the definition of a
permanently sited manufactured home.” Id. at 19. The court of appeals held that the State statute
was a general law because it was part of a larger legislative action, and did not analyze the
contested provisions separately. This Court reversed the court of appeals and analyzed the
contested provisions separately, holding that “a statute which prohibits the exercise by a
municipality of its home rule power without such statute serving an overriding statewide interest
would directly contravene the constitutional grant of municipal power.” Id. at §32. Thus, this
Court found that the specific provisions did not serve any statewide interest, but only served to
limit the legislative power of municipal governments.

Here, the Trial Court found that the Contested Provisions served no overriding statewide
purpose, and have absolutely no relationship to the public health, safety, morals, or general
welfare. Rather, the Trial Court found that the Contested Provisions served only to limit
municipal power by creating onerous expense to the municipalities for maintaining a photo
enforcement program. (Trial Court Decision at pgs. 4, 10, Appx. Pgs.28, 34).

Even a cursory glance at SB 342 renders these conclusions inescapable. While SB 342

requires an officer to be present when a traffic monitoring camera is in operation, it does not
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require the officer to be looking at the intersection, at the vehicle in question, or anything in
particular while there. It does not even require the officer to be awake! Likewise, requiring the
municipality to conduct a three-year traffic study before installing a new photo-enforcement
device and not permitting municipalities to issue violations for certain speeders serve no public
safety purpose or statewide interest. Rather, these requirements exist solely to limit municipal
legislative power, waste police resources, create an onerous burden for municipalities, and act as
a de facto ban.”

The Second District made the same mistake in its decision that the Fifth District made in
Canton: it did not analyze the constitutionality of the Contested Provisions or subject the
Contested Provisions to the rigors of the Canton test. Rather, just as the Fifth District did in
Canton, the Second District determined that the Contested Provisions were part of a larger
legislative enactment and ended its analysis: “S.B. No. 342 provides for a uniform,
comprehensive, statewide statutory scheme regulating the use and implementation of traffic law
photo-monitoring devices in Ohio, and was clearly not enacted to limit municipal legislative
powers.” (Decision at pg. 18.) The Second District did not reject—or even address—the
findings of the trial court that the Contested Provisions serve no rational public safety purpose
and are merely an attempt to make automated photo enforcement so onerous as to operate as a de

facto ban. (Trial Court Decision at 10-11). The Court of Appeals’ decision essentially guides

> These restrictions are not merely limitations on Dayton’s police powers, but interfere with
Dayton’s powers of local self-government. They tell the City how to deploy its police force and
mandate what information Dayton must collect before passing legislation. Even the dissent in
the Linndale case would agree that this constitutes an unconstitutional infringement of Dayton’s
Home Rule powers. The dissent in Linndale gave examples of what they believed would be
blatantly unconstitutional conduct by the State. These included “trying to tell Linndale how
many traffic lights it should have, how to enforce jaywalking laws, or how many police officers
to hire.” 1d. at 56 (Pfeifer, J. dissenting). This is precisely what the State is attempting to do in
this case, and is a violation of Dayton’s Home Rule powers of local self-government.
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the Legislature on how to insulate unconstitutional provisions from Home Rule scrutiny.
Allowing such an analysis would provide no restriction on the Legislature, and render the Home
Rule Amendment meaningless.

C. The Contested Provisions are Unconstitutional Because They Do Not Prescribe a
Rule of Conduct Upon All Citizens Generally.

The Contested Provisions also violate the Home Rule Amendment because they do not
prescribe a rule of conduct upon Ohio’s citizens generally, but instead impermissibly constitute
“a limitation upon lawmaking by municipal legislative bodies,” in violation of the fourth prong
of the Canton test. 95 Ohio St.3d at  34. The Contested Provisions apply only to
municipalities, and limit their authority to enact and implement automated traffic enforcement
programs. They do not promulgate a rule of conduct for Ohio's citizens generally. Statutes that
deal with rules of conduct are easily identifiable: "no person shall" drive while intoxicated,
above a posted speed, without a license, etc. This Court has repeatedly required reviewing courts
to specifically analyze the challenged provisions to determine if they prescribe conduct upon
citizens generally.

In Linndale, this Court found that legislation that limited municipal power to enforce the
traffic code did not apply to citizens generally, despite the fact that the limitation was part of the
larger traffic code. The State argued that while the specific provisions in the legislation limited
municipal authority, the legislation was part of the traffic code as a whole, which provided
restrictions on citizens. Linndale, 85 Ohio St.3d at 54. This Court rejected this argument, finding
that contested provisions unconstitutionally limited the legislative powers of municipal corporations
to adopt and enforce specified police regulations [and]...do not prescribe a rule of conduct upon
citizens generally” and were thus unrelated to provisions that prescribed rules of conduct upon

citizens generally. Id. at 55.
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Likewise, in Canton, this Court found that legislation that applied to municipal legislative
bodies rather than citizens generally was unconstitutional. 95 Ohio St.3d 149, at  36. The State
had passed a provision as part of a larger bill governing manufactured housing that limited
municipal authority to restrict manufactured housing. The legislation also contained provisions
that established rules and requirements for the construction of manufactured housing. (See
122nd General Assembly, Am. Sub. S.B. 142.) The State in Canton argued that the prohibition
was part of a larger legislative act that governed citizens generally. However, the Ohio Supreme
Court rejected this argument and separately analyzed the contested provisions, holding that they
did not prescribe a rule of conduct on citizens generally, and therefore were unconstitutional.

The Contested Provisions of SB 342 are analogous to the provisions at issue in Linndale
and Canton. Not a single word of any of the offending sections begins, ends, or contains the
phrase "no person shall.” Even the speeding leeway provisions do not address how fast a person
may drive, but rather at what speed a municipality may issue a notice of liability through the use
of cameras and those provisions do not apply statewide, but only to municipalities using photo
enforcement systems. They govern municipalities exclusively, not citizens generally. Canton,
95 Ohio St.3d at { 36 (“we hold that R.C. 3781.184(C) does not prescribe a rule of conduct upon
citizens generally, because just as in Youngstown and Linndale, the statute applies to municipal
legislative bodies, not to citizens generally”). Just as in Linndale and Canton, the fact that SB
342 contains other provision that may apply to citizens does not establish that the Contested
Provisions prescribe rules of conduct upon citizens generally. Tellingly, the preamble of SB 342
plainly states that the purpose of the Act is “to establish conditions for the use by local

authorities of traffic law photo-monitoring devices to detect certain traffic law violations.”
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In its decision, the Second District concedes that the three Contested Provisions all
regulate municipalities and not citizens. (Appellate Court Decision at pg. 14, Appx. pg. 18).
The Decision describes eight other provisions of the statute, none of which regulate citizens. Id.
It mentions provisions that regulate insurers and system manufacturers, which are not classes that
qualify as “citizens generally.” 1d.

The only provisions of SB 342 that the Second District cites that refer to “motorists,” the
general class of citizens purportedly being regulated, are the provisions “for motorists to follow
if they are recorded by the traffic cameras committing a red light or speeding violation.” Id. A
statute that sets out a hearing procedure can hardly be said to be regulating citizen conduct.

It appears as though the court missed the point of the Canton general law test. That test
identifies the kinds of laws where municipal regulation must yield to statewide regulation
because the two provide contrary directives to citizens. Citizens cannot follow one without
running afoul of the other because one prohibits what the other permits.

SB 342 does not prohibit conduct by citizens generally that the Dayton Ordinance
permits. Nor does it permit citizen conduct that the ordinance prohibits. The substantive
regulation of citizen conduct lies in the speed limit statute itself, ORC 4511.21, or in the red light
statute, 4511.13(C), not in SB 342. The purpose and effect of SB 342 is not to regulate citizens.
It is to regulate and unconstitutionally limit the power of local governments.

Proposition _of Law No. 2: Including provisions that violate the Home Rule
Amendment into larger legislative enactments does not convert the offending provisions
into general laws. While under home-rule analysis courts are required to analyze the

legislation as a whole, they are also required to specifically analyze the challenged
provisions to determine if they unconstitutionally limit cities’ home-rule authority.

D. The Second District was Required to Sever the Unconstitutional
Provisions.

Rather than ignore the unconstitutional provisions, the Second District was required to
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sever them. This Court has repeatedly severed provisions that violated the Home Rule
Amendment from larger legislative enactments. Cleveland v, State, 138 Ohio St.3d 232, 2014-
Ohio-86; Canton, supra. Also see R.C. 1.50 ("If any provision of a section of the Revised Code .
. 1s held invalid, the invalidity does not affect other provisions which can be given effect
without the invalid provision . . . and to this end are severable.")
Severance analysis does not permit the Court to accept the legislature's unconstitutional
action, but requires the Court to always protect constitutional authority.
The severance test was first pronounced by this court in Geiger v. Geiger, 117 Ohio St.
451, 466, 5 Ohio Law Abs. 829, 160 N.E. 28 (1927). Three questions are to be answered in

determining whether severance is appropriate:

(1) Are the constitutional and the unconstitutional parts
capable of separation so that each may be read and may
stand by itself? (2) Is the unconstitutional part so
connected with the general scope of the whole as to make it
impossible to give effect to the apparent intention of the
Legislature if the clause or part is stricken out? (3) Is the
insertion of words or terms necessary in order to separate
the constitutional part from the unconstitutional part, and to
give effect to the former only?

Id. at 466-467, quoting State v. Bickford, 28 N.D. 36, 147 N.W. 407 (1913), paragraph

nineteen of the syllabus.

Using the test, the answer with respect to the first question is "yes, yes, yes" as to all
three of the offending provisions, and "no, no, no" to question 2 and 3.
The syllabus in The City of Cleveland v. State of Ohio, 138 Ohio St 3d 232 (2014) should
have provided the Second District all the assistance needed.
1. The General Assembly may not by statute prohibit the

municipal home-rule authority granted by Article XVIII, Section 3
of the Ohio Constitution.
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2. R.C. 4921.25 is a general law that will prevail over
conflicting municipal ordinances, but the second sentence of the
statute purporting to limit municipal home-rule authority violates
Article XVIII, Section 3 of the Ohio Constitution.

3. The second sentence of R.C. 4921.25 (The Offending
Provision), which reads, "Such an entity is not subject to any
ordinance, rule, or resolution of a municipal corporation, county,
or township that provides for the licensing, registering, or
regulation of entities that tow motor vehicles," is severed from the
statute.

Syllabus at 232

Therefore, the Second District should have affirmed the Trial Court’s Decision and
severed the Contested Provisions.
IV. CONCLUSION
For the foregoing reasons, Appellant, City of Dayton, Ohio, respectfully requests that this
Court reverse the Second District Court of Appeals, and reaffirm the decision of the Common
Pleas Court, finding that the Contested Provisions of SB 342 are unconstitutional in violation of

the Home Rule Amendment.
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John C. Musto (0071512)
Senior Attorney

101 West Third Street

P.O. Box 22

Dayton, Ohio 45402
Telephone: (937) 333-4100
Facsimile: (937) 333-3628
John.Musto@DaytonOhio.gov

Counsel for Appellant City of Dayton, Ohio

19


mailto:John.Musto@DaytonOhio.gov

CERTIFICATE OF SERVICE

The undersigned certifies that on April 11" , 2016, a copy of the foregoing Merit Brief

was served via U.S. mail, postage pre-paid to the following:

MICHAEL DEWINE
Attorney General of Ohio
Jordan S. Berman

Tiffany L. Carwile
Assistant Attorneys General
Constitutional Law Section
30 East Broad St., 16" Floor
Columbus, Ohio 43215

Jerome M. Strozdas, Esq.
Law Director

The City of Springfield, Ohio
76 East High Street
Springfield, Ohio 45502

Willa Hemmons

Director of Law

City of East Cleveland
14340 Euclid Avenue

East Cleveland, Ohio 44112

ADAM W. LOUKX, Esq.
DIRECTOR OF LAW

City of Toledo, Ohio

One Government Center, Ste. 2250
Toledo, Ohio 43604

/S JOHN C. MUSTO (0071512)
Senior Attorney

20



Supreme Court of Ohio Clerk of Court - Filed September 18, 2015 - Case No. 2015-1549

IN THE SUPREME COURT OF OHIO

CITY OF DAYTON,
Plaintiff-Appellant,
V.
STATE OF OHIO,

Defendant-Appellee.

APPENDIX

Supreme Court Case No.

On Appeal from the Montgomery
County Court of Appeals,

Second Appellate District

(Case No. 26643)

Trial Court No.: 2015 CV 1457

NOTICE OF APPEAL

LYNN R. DONALDSON #0041507
INTERIM CITY ATTORNEY

John C Musto #0071512

Senior Attorney

City of Dayton Department of Law
101 West Third Street

Dayton, Ohio 45401

Tel. (937) 333-4100

Fax. (937) 333-3628

Email: John.Musto@Daytonohio.gov

Counsel for Appellant
City of Dayton

Appendix Pg. 001

Halli Brownfield Watson (0082466)
Nicole M. Koppitch (0082129)
Ohio Attorney General’s Office

30 East Broad Street, 16th Floor
Columbus, Ohio 43215

Counsel for Appellee
State of Ohio


John.Musto
Typewritten Text

John.Musto
Typewritten Text

John.Musto
Typewritten Text

John.Musto
Typewritten Text
APPENDIX


Appellant, City of Dayton, Ohio, hereby gives notice of its appeal to this Supreme Court
of the Final Entry and Opinion of the Second District Court of Appeal in City of Dayton, Ohio v.
State, Case No. CA 26643, T.C. No. 15CV1457, which were entered August 7, 2015. Copies of
the Final Entry and Opinion are attached hereto as Exhibits 1 and 2, respectively. This case

raises a substantial constitutional question and is one of great public and general interest.

Respectfully submitted,

LYNN R. DONALDSON #0041507
INTERIM CITY ATTORNEY

/s/ John C. Musto

John C. Musto #0071512

Senior Attorney

101 West Third Street

P.O. Box 22

Dayton, Ohio 45402

Tel. (937) 333-4100

Fax (937) 333-3628

Email: John.Musto@DaytonOhio.gov
Attorney for City of Dayton

CERTIFICATE OF SERVICE

The undersigned certifies that on September 18th, 2015, a copy of the foregoing Notice
of Appeal was served via U.S. mail, postage pre-paid to the following:

Halli Brownfield Watson, Esq.
Nicole M. Koppitch, Esq.

Ohio Attorney General’s Office
30 East Broad Street, 16th Floor
Columbus, Ohio 43215

Counsel for Appellee
State of Ohio

/s/ John C. Musto
John C. Musto (#0071512
Senior Attorney

Appendix Pg. 002



Supreme Court of Ohio Clerk of Court - Filed September 18, 2015 - Case No. 2015-1549

2 L0 Mhmmcmnin

r‘nnn-nf._..,.!:ED :

AT} s r_\r;"_ﬂ,"t».' [Q
L [

2ISAUG -7 A g: 5
B Sl
saneie Y COURTS
HOATGCIELY CLINTIHE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT

MONTGOMERY COUNTY
CITY OF DAYTON, OHIO
Plaintifi-Appellee . C.A.CASE NO. 26643
V. . T.C.NO. 15CV1457
STATE OF OHIO . FINAL ENTRY

Defendant-Appellant

Pursuant to the opinion of this court rendered onthe _7th  day of August

2015, the judgment of the trial court is reversed and the permanent injunction is vacated.
Costs to be paid as stated in App.R. 24.
Pursuant to Ohio App.R. 30(A), it is hereby ordered that the Clerk of the
Montgomery County Court of Appeals shall immediately serve notice of this judgment

upon all parties and make a note in the docket of the mailing.

aqy/, S

JEFﬁ(E‘%. FROELICH, Presiding Judge

MARY E. DCZNOVAN, Judge

MICHAEL T. HALL, Judge

THE COURT OF APPEALS OF OHIO

. SECOND APPELLATE DISTRICT
Appefdix Pg. 003




=3

Copies mailed to:

John C. Musto
Assistant City Attorney
101 W. Third Street

P. 0. Box 22

Dayton, Ohio 45401

Halli Brownfield Watson
Nicole M. Koppitch

Assistant Attorneys General
Constitutional Offices Section
30 E. Broad Street, 16t Fioor
Columbus, Ohio 43215

Hon. Barbara P. Gorman
Common Pleas Court

41 N. Perry Street
Dayton, Ohio 45422

AppeHwix Pg. 004

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT




Supreme Court of Ohio Clerk of Court - Filed September 18, 2015 - Case No. 2015-1549

' s

| LT

T - :
ff‘"rw*ir!.‘-"?,a

CoNe T ’\‘l ”~

J

QISEG -7 py . '5*0

l‘" © e,

N AT AT

Clo e .'."',‘r'-»"l I3l
Yoot RIS
o\..‘:tsg’. . ""{“

. L Chlo

3
“ 0

[
i

IN THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT

MONTGOMERY COUNTY
CITY OF DAYTON, OHIO
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v, . T.C.NO. 15CV1457
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Common Pleas Court)
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OPINION

Rendered on the 7th day of August, 2015.

JOHN C. MUSTO, Atty, Reg. No. 0071512, Assistant City Attorney, 101 W. Third Street,
P. O. Box 22, Dayton, Ohio 45401
Attorney for Plaintiff-Appellee

HALLI BROWNFIELD WATSON, Atty. Reg. No. 0082466 and NICOLE M. KOPPITCH,
Atty. Reg. No. 0082129, Assistant Attorneys General, Constitutional Offices Section, 30

E. Broad Street, 16" Floor, Columbus, Ohio 43215
Attorneys for Defendant-Appellant

DONOVAN, J.

{1 1} Defendant-appellant State of Ohio (hereinafter “the State”) appeals a

decision of the Montgomery Court of Common Pleas, Civil Division, granting in part and
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denying in part a motion for summary judgment filed by plaintiff-appellee City of Dayton
(hereinafter “Dayton”). The State filed a timely notice of appeal with this Court on April
8, 2015.

{1 2} On March 18, 2015, Dayton filed a “Verified Complaint for Declaratory
Judgment and Preliminary and Permanent Injunction,” in which it challenged the
constitutionality of Amended Substitute Senate Bill No. 342 (hereinafter “S.B. No. 342")
on the grounds that it violates Article XVIII, Section 3 of the Ohio Constitution, otherwise
known as the “Home Rule Amendment.” Am.Sub.S.B. No. 342 served to amend and
enact several statutory provisions governing traffic law photo-monitoring devices. See
R.C. 4511.092 — R.C. 4511.0914. In its complaint, Dayton specifically challenged the
requirement in R.C. 4511.093(B)(1) that a law enforcement officer be present at the
location of any traffic law photo-monitoring device when it is being operated. Dayton also
challenged R.C. 4511.095(A)(2), the provision which requires that a local authority must
conduct a public information campaign and safety study of the location under
consideration for the placement of a new device before any new photo-monitoring
equipment can be deployed. We note that although Dayton's complaint only references
two specific provisions which it finds objectionable, it sought a declaratory judgment that
all of S.B. No. 342 violates the home rule, and is therefore unconstitutional.

{1 3} Thereafter, on March 23, 2015, both parties filed their respective motions for
summary judgment. Dayton also requested a temporary restraining order and a
preliminary injunction regarding enforcement of Am.Sub.S.B. No. 342. While the trial
court did not grant any preliminary relief requested by Dayton, it ordered an expedited

summary judgment briefing schedule upon agreement by the parties.
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{1 4} In addition to arguing that R.C. 4511.093(B)(1) and 4511.095(A)(2) were
unconstitutional as it had in its complaint, Dayton asserted that R.C. 4511.0912 violated
the home rule because it prohibits municipal authorities from issuing speeding tickets for
violations recorded by traffic law photo-monitoring devices unless the individual was
driving more than six miles per hour above the speed limit in a school zone and/or park,
or ten or more miles per hour above the speed limit in any other location. Accordingly,
Dayton argued that it was entitled to summary judgment and sought a declaration that
Am.Sub.S.B. No. 342 is unconstitutional, thus requiring an injunction prohibiting its
enforcement. In its motion for summary judgment, the State argued that S$.B. No. 342 is
a general law, and therefore not subject to the home rule amendment to the Ohio
Constitution. As such, the State asserted that S.B. No. 342 was constitutionally
permissible.

{1 5} On April 2, 2015, the trial court issued a decision overruling the State’s
motion for summary judgment. In the same decision, the trial court granted Dayton's
motion for summary judgment in part, concluding that while S.B. No. 342 was not
unconstitutional in its entirety, certain provisions of the statute violated the home rule.
Specifically, the trial court found that R.C. 4511.093(B)(1) and (3), 4511.095, and
4511.0912 were unconstitutional and permanently enjoined their enforcement.

{1 6} It is from this judgment that the State now appeals.

The Dayton Ordinance / R.C.G.O 70.21

{1 7} On June 12, 2002, Dayton enacted an ordinance authorizing an “automated

traffic control photographic system” (ATCPS) for placement at intersections throughout

the city. Initially, the system only provided for the enforcement of red light violations.
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Subsequently, on February 17, 2010, the system was modified to provide for the
enforcement of speed violations as well. The ordinances are codified in Dayton
R.C.G.0. 70.21. Dayton states that the purpose of the traffic law photo-monitoring
system is to reduce the number of red light and speeding violations and automobile
accidents in the city. Dayton also asserts that the system helps to conserve limited police
resources. According to Dayton, there are currently over thirty-six speed and/or red light
cameras operating throughout the city.

{1 8} Dayton maintains that the ordinance creates a system which is civil in nature,
not criminal. The ordinance provides for civil enforcement imposing monetary fines upon
the owners of vehicles that do not comply with posted speed limits or commit red light
violations. Offenders who are recorded by the ATCPS are not issued criminal traffic
citations, and offenses are not adjudicated by Dayton municipal courts. Offenders are
not assessed points on their driving records, and Dayton has created and implemented
an administrative hearing process presided over by an independent third party not
employed by the Dayton Police Department. The ordinance states, however, that the
“Dayton Police Department or its designee shall administer the ATCPS program.”

{1 9} Contained in the notice of liability sent to the offender are the following: 1)
the images of the vehicle and its license plate; 2) the ownership records of the vehicle; 3)
the nature of the violation (red light/speeding) and the date upon which the offense
occurred; 4) the amount of the civil penalty imposed; and 5) a signed statement by a
Dayton Police Officer stating that a violation had occurred based upon review of the
recorded images and/or speed measurement readings. The recorded images and

speed measurement readings taken from the ATCPS device are considered under the
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ordinance to be prima facie evidence of a violation. The ordinance further provides a
means by which the owner of a vehicle can dispute a violation if he or she was not driving
the vehicle at the time that the ATCPS recorded a violation. Owners choosing to appeal
must send a written request to the Dayton Police Department within fifteen days of
receiving the notice of liability. If an administrative hearing is held, the standard of proof
utilized by the hearing officer is preponderance of the evidence.

Amended Substitute Senate Bill No. 342

{1 10} Am.Sub.S.B. No. 342 was signed into law on December 19, 2014, and
became effective shortly thereafter on March 23, 2015. The following Revised Code
sections were enacted as a result of S.B. No. 342’s passage: 4511.092; 4511.093;
4511.095; 4511.096; 4511.097; 4511.098; 4511.099; 4511.0910; 4511.0911; 4511.0912;
4511.0913; 4511.0914; and 4511.204(C)(2). Viewed collectively, the new sections
provide a comprehensive definition section (R.C. 4511.092) and expand upon existing
requirements for municipalities who employ the use of traffic photo-monitoring systems.
We note that R.C. 4511.094 was already in existence prior to the passage of Am.Sub.S.B.
No. 342, but parts of the section were updated by the new law including requirements for
signs informing drivers that traffic law photo-monitoring devices are being operated in a
particular area.

{1 11} As previously noted, the trial court found R.C. 4511.093(B)(1) and (3),
4511.095, and 4511.0912 to be unconstitutional and permanently enjoined their
enforcement. RC 4511.093(A) begins by stating that “[a] local authority may utilize a
traffic law photo-monitoring device for the purpose of detecting traffic law violations.”

Clearly, the initial decision whether to implement the use of traffic cameras is left to the
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individual municipality. Once the decision is made to install traffic cameras, their
continued use becomes subject to the statewide conditions enunciated in the remainder
of Am.Sub.S.B. No. 342. Specifically, R.C. 4511.093(B)(1) provides that if a municipality
implements the use of a traffic law photo-monitoring device, a law enforcement officer
must be present at the location of the device while it is being operated. R.C.
4511.093(B)(2) simply states that a law enforcement officer who is present while the
photo-monitoring device is operating can issue a ticket for any violation he or she
personally witnesses. Alternatively, if the officer who is present did not issue a ticket for
the observed violation, the municipality may issue a ticket for a civil violation if it was
recorded by the photo-monitoring device. R.C. 4511.093(B)(3).

{112} RC. 4511.095 requires municipalites to perform certain pre-
implementation procedures before deploying a traffic law photo-monitoring device that
was not in existence at the time that Am.Sub.S.B. No. 342 became effective.
Specifically, R.C. 4511.095(A)(1) requires a municipality to conduct a safety study of
intersections or locations under consideration for placement of a traffic camera. The
municipality is also required to conduct a public information campaign to inform drivers
about the use of traffic cameras at new system locations prior to their implementation at
the new location. R.C. 4511.095(A)(2). Municipalities are also required to publish at
least one notice in a local newspaper of general circulation regarding their intent to use
traffic cameras at new locations, the locations of the traffic cameras, and the date on
which the first traffic camera will become operational. R.C. 4511.095(A)(3). Additionally,
when a new traffic camera is deployed, the municipality must “refrain from levying any

civil fines” for violations detected by the device for at least thirty days after it becomes

Appe
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operational. R.C. 4511.095(A)(4). During the thirty day interim after the traffic camera
becomes operational, the municipality may send a warning notice to drivers who have
committed recorded traffic violations. /d.

{1 13} The final section ruled unconstitutional by the trial court, R.C. 4511.0912,
provides the circumstances when a ticket may be issued for speeding violations recorded
by a traffic camera. R.C. 4511.0912(A) states that a civil ticket may not be issued for a
violation recorded by a traffic camera located in a school zone or local park unless the
vehicle in question is captured traveling at a speed that exceeds the posted speed limit
by at least six miles per hour. In all other locations, the vehicle must be recorded by the
traffic camera traveling at least ten miles over the posted speed limit for a civil ticket to
issue. R.C. 4511.0912(B).

Standard of Review

{1 14} As this Court has previously noted:

When reviewing a summary judgment, an appellate court conducts

a de novo review. Village of Grafton v. Ohio Edison Co., 77 Ohio St.3d 102,

105, 671 N.E.2d 241 (1996). “De Novo review means that this court uses

the same standard that the trial court should have used, and we examine

the evidence to determine whether as a matter of law no genuine issues

exist for trial.” Harris v. Dayton Power & Light Co., 2d Dist. Montgomery No.

25636, 2013—-Ohio~5234, §[ 11 (quoting Brewer v. Cleveland City Schools

Bd. [o]f Edn., 122 Ohio App.3d 378, 383, 701 N.E.2d 1023 (8th Dist.1997)

(citing Dupler v. Mansfield Journal Co ., 64 Ohio St.2d 116, 413 N.E.2d 1187

(1980)). Therefore, the trial court's decision is not granted any deference by
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the reviewing appellate court. Brown v. Scioto Cty. Bd. Of Commrs., 87 Ohio
App.3d 704, 711, 622 N.E.2d 1153 (4th Dist.1993).

Civ. R. 56 defines the standard to be applied when determining
whether a summary judgment should be granted. Todd Dev. Co., Inc. v.
Morgan, 116 Ohio St.3d 461, 463, 880 N.E.2d 88 (2008). Summary
judgment is proper when the trial court finds: “(1) that there is no genuine
issue as to any material fact; (2) that the moving party is entitled to judgment
as a matter of law; and (3) that reasonable minds can come to but one
conclusion, and that conclusion is adverse to the party against whom the
Motion for Summary Judgment is made, who is entitled to have the
evidence construed most strongly in his favor.” Fortune v. Fortune, 2d Dist.
Greene No. 90-CA-96, 1991 WL 70721, *1 (May 3, 1991) (quoting Harless
v. Willis Day Warehousfing] Co., 54 Ohio St.2d 64, 67, 375 N.E.2d 45
(1978)). The initial burden is on the moving party to show that there is no
genuine issue of material fact. Dresher v. Burt, 75 Ohio St.3d 280, 292-93,
662 N.E.2d 264 (1996). Once a moving party satisfies its burden, the
nonmoving party may not rest upon the mere allegations or denials of the
party's pleadings. Dotson v. Freight Rite, Inc., 2d Dist. Montgomery No.

25495, 2013-0hio-3272, 1] 41 (citation omitted).

Cincinnati Ins. Co. v. Greenmont Mut. Hous. Corp., 2d Dist. Montgomery No. 25830,
2014-Ohio-1973, § 17-18.
{11 15} Because they are interrelated, the State’s first and second assignments of

error will be discussed together as follows:
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{f 16} “THE TRIAL COURT ERRED IN HOLDING THAT AM.SUB.S.B. NO. 342
PURPORTS ONLY TO LIMIT MUNICIPAL POWERS AND IS NOT A GENERAL POLICE,
SANITARY OR SIMILAR REGULATION.”

{17} “THE TRIAL COURT ERRED IN HOLDING THAT PORTIONS OF
AM.SUB.S.B. NO. 342 DO NOT PRESCRIBE A RULE OF CONDUCT ON CITIZENS
GENERALLY.”

{1 18} In its first assignment, the State contends that the trial court erred when it
found that Am.Sub.S.B. No. 342 purports only to limit municipal powers and is not a
general police, sanitary, or similar regulation. In its second assignment, the State argues
that the trial court erred when it found that portions of Am.Sub.S.B. No. 342 do not
prescribe a rule of conduct on citizens generally. Essentially, the State asserts that the
triat court erred when it found that specific sections of Am.Sub.S.B. No. 342 did not satisfy
the third and fourth prongs of the general law test enunciated in Canton v. State, 95 Ohio
St.3d 149, 2002-Ohio-2005, 766 N.E.2d 963, thereby violating the home rule exception
in the Ohio Constitution.

{1 19} Initially, we recognize the “fundamental principle that a court must ‘presume
the constitutionality of lawfully enacted legislation.’ ” Cleveland v. State, 128 Ohio St.3d
135, 2010-Ohio-6318, 942 N.E.2d 370, 4] 6, citing Arnold v. Cleveland, 67 Ohio St.3d 35,
38,616 N.E.2d 163 (1993). Therefore, we begin with the presumption that Am.Sub.S.B.
No. 342 (specifically, R.C. 4511.093(B)(1) & (3), 4511.095, and 4511.0912) is
constitutional. Accordingly, the statute “will not be invalidated unless the challenger

establishes that it is unconstitutional beyond a reasonable doubt.” /d. at §| 6.
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{1 20} Under the Home Rule Amendment to the Ohio Constitution, “[m]unicipalities
shall have authority to exercise all powers of local self-government and to adopt and
enforce within their limits such local police, sanitary and other similar regulations, as are
not in conflict with general laws.” Article XVIll, Section 3. This amendment provides
municipalities with the “broadest possible powers of self-government in connection with
all matters which are strictly local and do not impinge upon matters which are of a state-
wide nature or interest.” State ex rel. Morrison v. Beck Energy Corporation, Ohio Sup. Ct.
Slip Opinion No. 2015-Ohio-485, ] 14, citing State ex rel. Hackley v. Edmonds, 150 Ohio
St. 203, 212, 80 N.E.2d 769 (1948). Therefore, a municipal ordinance must yield to a
state statute if 1) the ordinance is an exercise of police power, rather than of local self-
government; 2) that statute is a general law; and 3) the ordinance is in conflict with the
statute.

{1 21} Neither party disputes that Dayton ordinance R.C.G.O. 70.21, enacting an
automated photo-enforcement program, was lawfully enacted pursuant to its
constitutionally protected home rule powers. Recently, in Walker v. Toledo, Ohio
Sup. Ct. Slip Opinion No. 2014-Ohio-5461, | 3, the Ohio Supreme Court reaffirmed its
holding in Mendenhall v. Akron, 117 Ohio St.3d 33, 2008-Ohio-270, 881 N.E.2d 255, that
municipalities, such as Dayton, have home rule authority under Article XVill of the Ohio
Constitution to impose civil liability on traffic violators through the use of a photo
enforcement system for speed and red light violations. Accordingly, the first and third
parts of the analysis are not involved this case. Dayton acknowledges that its traffic
camera ordinance is an exercise of police power. Additionally, Dayton acknowledges

that R.C.G.0O. 70.21 is in conflict with Am.Sub.S.B. No. 342.
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{1 22} Indeed, the sole issue before this Court is whether Am.Sub.S.B. No. 342
qualifies as a general law. “A general law has been described as one which promotes
statewide uniformity.” Ohio Assn. of Private Detective Agencies, Inc. v. N. Olmstead, 65
Ohio St.3d 242, 244, 602 N.E.2d 1147 (1965). Furthermore, general laws are those
“enactfed] to safeguard the peace, health, morals, and safety, and to protect the property
of the people of the state.” Schneiderman v. Sesanstein, 121 Ohio St. 80, 83, 167 N.E.
158 (1929). “Once a matter has become of such general interest that it is necessary to
make it subject to statewide control as to require uniform statewide regulation, the
municipality can no longer legislate in the field so as to conflict with the state.” State ex
rel. McElroy v. Akron, 173 Ohio St.3d 189, 194, 181 N.E.2d 26 (1962).

{1] 23} A statute qualifies as a general law if it satisfies four criteria. The statute
must; 1) be part of a statewide and comprehensive legislative enactment; 2) apply to all
parts of the state alike and operate uniformly throughout the state; 3) set forth police,
sanitary or similar regulations, rather than purport only to grant or limit legislative power
of a municipal corporation to prescribe those regulations; and 4) prescribe a rule of
conduct upon citizens generally. Mendenhall, at | 20; Canton v. State, 95 Ohio St.3d 149,
2002-Ohio-2005, 766 N.E.2d 963, syllabus.

{11 24} The trial court found that Am.Sub.S.B. No. 342 satisfied the first two
elements of the Canton general law test, namely that the statute is part of a statewide
and comprehensive legislative enactment which applied to all parts of the state and
operated uniformly therein. We agree with the trial court in this respect; therefore, the

first two elements of the Canton test are not at issue in the instant appeal.
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{11 25} The trial court, however, found that Am.Sub.S.B. No. 342 failed to satisfy
the third and fourth elements of the Canton test. Specifically, the trial court found that
R.C. 4511.093(B)(1) & (3), 4511.095, and 4511.0912 were unconstitutional because they
failed to set forth police, sanitary, or similar regulations and acted only to limit municipal
authority. Moreover, the trial court found that the same sections of the statute did not
prescribe a rule of conduct upon citizens generally. For the reasons that follow, we
disagree and find that Am.Sub.S.B. No. 342 is general law that falls outside the scope of
the home rule.

Sets forth a police, sanitary, or similar regulation

{1 26} The third element of the Canton test requires that for a statute to be
considered a general law, it must set forth police, sanitary, or similar regulations, instead
of merely granting or limiting a municipality’s power to create such regulations.
Am.Sub.S.B. No. 342 regulates the statewide use of traffic cameras to record red
light/speeding violations. The statute is a comprehensive legislative enactment which
applies to all parts of the state and is operated uniformly throughout.

{1 27} As previously noted, Am.Sub.S.B. No. 342 contains several provisions, all
of which establish various procedures and rules which regulate the use of traffic cameras
and the enforcement of the subsequent civil citations. In addition to the provisions ruled
unconstitutional by the trial court, Am.Sub.S.B. No. 342 enacted the following additional
regulations:

R.C. 3937.411 — This section instructs insurers that they may not deny

coverage and/or raise the insurance premium of any individual who receives

a civil ticket based on a violation recorded by a traffic camera.

Appey

THE COURT OF APPEALS OF OHIO

dix Pg 016 SECOND APPELLATE DISTRICT




R.C. 4511.096(A) — This section contains a requirement that a law
enforcement officer examine the evidence of an alleged violation recorded
by a traffic camera in order to determine whether a violation has in fact
occurred. If a violation is found to have occurred, the officer may use the
vehicle’s license plate number to identify the registered owner.

R.C. 4511.096(B) — This section states that the fact that a person is found
to be the registered owner of the vehicle is prima facie evidence that the
person was operating the vehicle at the time the traffic violation occurred.
R.C. 4511.096(C) and (D) — These sections contain updated requirements
for the standards with respect to the issuance of civil tickets for violations
recorded by traffic cameras.

R.C. 4511.097 — This section explains what information should be included
in the civil ticket issued to an offender for a violation recorded by a traffic
camera and states that the local authority is required to send the ticket no
later than thirty days after the violation. Significantly, this section mandates
that the officer, required to be present by R.C. 4511.093(B)(1) whenever
traffic cameras are in use, must include his name and badge number in the
ticket sent to the offender. R.C. 4511.097(B)(7).

R.C. 4511.098 — This section sets out the options for paying or challenging
the civil ticket issued to a person for a violation recorded by a traffic camera.
R.C. 4511.099 - This section sets forth the procedure for a hearing, the
standard of proof (preponderance of the evidence), and affirmative

defenses that apply if an alleged offender chooses to challenge a ticket
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issued based on the recorded image of a violation from a traffic camera.

R.C. 4511.0911 — This section contains requirements for the manufacturer

of the traffic camera to provide to the local authority the maintenance record

for each traffic camera used in the municipality, and an annual certificate of

proper operation for each traffic camera.

{1 28} R.C. 4511.093, 4511.095, and 4511.0912 undoubtedly regulate the
requirements and implementation procedures to which a municipality must adhere if it
chooses to use traffic cameras to record red light/speeding violations. However, as is
clear from the other provisions listed above, Am.Sub.S.B. No. 342 has “extensive scope
and does more than grant or limit state powers.” Mendenhall, at § 24. In addition to
regulating municipal authority, the other provisions of Am.Sub.S.B. No. 342 also establish
laws and procedures for motorists to follow if they are recorded by the traffic cameras
committing a red light or speeding violation. Moreover, the statute establishes
requirements for the manufacturer of the traffic camera regarding maintenance and
annual upkeep of the device. Finally, Am.Sub.S.B. No. 342 addresses insurers and
restricts them from raising premiums or denying insurance coverage based on a violation
recorded by a traffic camera.

{1 29} In Mendenhall, the Ohio Supreme Court found that the speed limit statute
enacted in portions of R.C. 4511.21 was a general law even though the statute contained
language that clearly limits municipal authority. R.C. 4511.21(]) limits the ability of
municipalities to establish their own speed limits. Pursuant to the statute, local
authorities must follow specific procedures if they wish to deviate from the speed limits

codified by the statute. /d. Additionally, R.C. 4511.21(J) specifically provides that “local
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authorities shall not modify or alter the basic rule set forth in division (A) of this section or
in any event authorize by ordinance a speed in excess of fifty miles per hour.” Thus, if
the State can constitutionally limit a municipality's ability to set its own speed limit in the
interest of creating a comprehensive, statewide uniform statute regulating the speed of
motor vehicles, it can also create a similar statewide uniform regulatory scheme
governing traffic law photo-monitoring devices. While Am.Sub.S.B. No. 342 may contain
provisions which limit municipal authority, the overriding statewide, uniform purpose of
the statute clearly sets forth comprehensive “police, sanitary or similar regulations.”

{1 30} Similarly, the Ohio Supreme Court has held that when considering whether
a statute prohibiting regulation of properly licensed hazardous waste disposal facilities by
a political subdivision was a valid general law, “[t]he section of law questioned *** should
not be read and interpreted in isolation from the other sections [of the Revised Code
Chapter] dealing with the state’s control of the disposal of hazardous wastes. All such
sections read in pari materia do not merely prohibit subdivisions of the state from
regulation of these facilities. Conversely, the statutory scheme contained in this chapter
is a comprehensive one enacted to insure that such facilities are designed, sited, and
operated in the manner which best serves the statewide public interest.” Clermont
Environmental Reclamation Co. v. Wiederhold, 2 Ohio St.3d 44, 48, 442 N.E.2d 1278
(1982).

{1 31} Furthermore, in Ohio Assn. of Private Detective Agencies, Inc. v. N.
Oimstead, 65 Ohio St.3d 242, the Ohio Supreme Court found that a state statute
regulating security personnel was a general law which prohibited municipalities from

imposing license and/or registration fees on private investigators and security guards.
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The N. Olmstead court stated as follows:

Considered in isolation, such a provision may fail to qualify as a general law

because it prohibits a municipality from exercising a local police power while

not providing for uniform statewide regulation of the same subject matter.

However, consideration of R.C. 4749.09 alone is not dispositive of the

present controversy. R.C. Chapter 4749 in its entirety does provide for

uniform statewide regulation of security personnel ***.  Accordingly, R.C.

4749.09 must be considered a general law of statewide application.

Id. at 245.

{1132} In Cleveland v. State, 128 Ohio St.3d 135, 2010-Ohio-6318, 942 N.E.2d
370, the Ohio Supreme Court upheld the state’s regulation of firearms under R.C. 9.68
as a valid general law and struck down Cleveland ordinances seeking to impose stricter
firearm regulations. The Cleveland court concluded that R.C. 9.68 was simply part of
comprehensive legislative scheme regulating firearms, and “the court of appeals erred in
considering 9.68 in isolation rather than as part of Ohio’s comprehensive collection of
firearm laws.” Id. at 1] 29.

{1 33} The Ohio Supreme Court has unequivocally held that “sections within a
chapter will not be considered in isolation when determining whether a general law
exists.” Mendenhall, at § 27. Read in pari material, Am.Sub.S.B. No. 342 creates a
uniform, comprehensive, statewide statutory scheme regulating the use and
implementation of traffic law photo-monitoring devices in Ohio.  Similar to Chio’s speed
statute, R.C. 4511.21, Am.Sub.S.B. No. 342 has “extensive scope and does more than

grant or limit state powers.” /d. at24. Contrary to Dayton's assertion, Am.Sub.S.B. No.
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342 was clearly not enacted to limit municipal legislative powers. in the instant case, the
trial court erred when it considered R.C. 4511.093, 4511.095, and 4511.0912 in isolation
from the remainder of the statutory provisions in Am.Sub.S.B. No. 342.

{1 34} We note that in support of its finding that Am.Sub.S.B. No. 342 merely acts
to limit municipal power in derogation of the third element of the Canton test, the trial court
relied on the Ohio Supreme Court’s holding in Linndale v. State, 85 Ohio St.3d 52, 706
N.E.2d 1227 (1999). In Linndale, the Court addressed a state statute prohibiting local
authorities from issuing speeding and excess weight citations when the municipality has
less than 880 yards of the freeway within its jurisdiction. Ultimately, the Supreme Court
held that the state statute was not a general law because it “impermissibly infringed on
the right of affected municipalities to enact or enforce traffic regulations,” in violation of
the home rule.

{1 35} However, unlike the statute in question in Linndale which prohibited the
local authorities from issuing certain traffic citations, Am.Sub.S.B. No. 342 permits a
municipality to operate a traffic law photo-enforcement system. Am.Sub.S.B. No. 342
merely sets forth certain uniform statewide procedures and regulations to be followed if a
municipality voluntarily decides to implement the use of traffic cameras. Moreover, the
Linndale court stated that the statute in question was “not part of a uniform statewide
regulation on the subject of traffic law enforcement.” /d. at 55. The statute in Linndale
was found to only specifically affect “certain” municipalities in Ohio; as a result, the statute
had no uniform statewide application and was therefore unconstitutional. /d. Conversely,
Am.Sub.S.B. No. 342 does not target the enforcement of traffic laws in only certain select

municipalities. Simply put, Am.Sub.S.B. No. 342 uniformly applies to all municipalities
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in Ohio who voluntarily choose to implement traffic cameras. Accordingly, Linndale is
clearly distinguishable from the instant case.

{1 36} In light of the foregoing analysis, we find that Am.Sub.S.B. No. 342 provides
for a uniform, comprehensive, statewide statutory scheme regulating the use and
implementation of traffic law photo-monitoring devices in Ohio, and was clearly not
enacted to limit municipal legislative powers.

Prescribes a rule of conduct on citizens generally

{137} The final issue we must address is whether Am.Sub.S.B. No. 342
“prescribe[s] a rule of conduct upon citizens generally.” Canton, 95 Ohio St.3d 149,
syllabus. As we have emphasized, the statute in question cannot be analyzed in a
vacuum. Upon review, we conclude and reiterate that the statutory scheme contained
in Am.Sub.S.B. No. 342 is a comprehensive one enacted to insure that traffic law photo-
enforcement is implemented and regulated in the manner which best serves the statewide
public interest and its citizenry. See Clermont Environmental Reclamation Co., 2 Ohio
St.3d 44, at 48.

{138} R.C. 4511.093, 4511.095, and 4511.0912 undoubtedly regulate the
requirements and implementation procedures to which a municipality must adhere if it
chooses to utilize traffic cameras to record red light/speeding violations. However, as is
clear from all of the other provisions in the statute, Am.Sub.S.B. No. 342 has “extensive
scope and does more than grant or limit state powers.” Mendenhall, at {] 24. In its
decision, the trial court acknowledged that “certain provisions of Am.Sub.S.B. No. 342
are directed at the conduct of citizens.” The trial court ignored those provisions which

directly and uniformly applied to all motor vehicle operators in Ohio, and instead, narrowly
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focused on R.C. 4511.093, 4511.095, and 4511.0912 in isolation. The fourth element of
the Canton test does not require that the statute in question prescribe a rule of conduct
upon citizens specifically, but rather upon citizens generally. Significantly, Am.Sub.S.B.
No. 342 not only addresses the responsibilities of drivers and the municipalities in which
they live, but also the responsibilities of motor vehicle insurers and the manufacturers of
the traffic cameras. With respect to all operators of motor vehicles in Ohio, the statute
outlines the procedures to be followed by a driver who is issued a ticket, how to pay or
dispute the violation, and finally, the procedures and rules an individual is subject to if he
or she chooses to challenge the violation before an administrative body. Sections within
a chapter will not be considered in isolation when determining whether a general law
exists. Mendenhall, 117 Ohio St.3d 33, at 1 27. When properly analyzed in its entirety,
Am.Sub.S.B. No. 342 therefore constitutes a comprehensive, uniform, statewide
regulatory scheme which clearly prescribes a rule of conduct upon citizens generally.

{1 39} Thus, having satisfied the Canton test, we find that Am.Sub.S.B. No. 342
constitutes a “general law” and does not violate the Home Rule Amendment of the Ohio
Constitution. Dayton has failed to meet its burden of establishing beyond a reasonable
doubt that Am.Sub.S.B. No. 342 in any way offends the Ohio Constitution.

{1 40} The State’s first and second assignments of error are sustained.

{1 41} Both of the State’s assignments of error having been sustained, the
judgment of the trial court is reversed, and the permanent injunction is vacated.

FROELICH, P.J. and HALL, J., concur.
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CASE NUMBER: 2015 CV 01457 Docket ID: 28190794

GREGORY A BRUSH

CLERK OF COURTS MONTGOMERY COUNTY OHIO

IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY
CIVIL DIVISION

CITY OF DAYTON, OHIO,

Plaintiff,
V.

STATE OF OHIO,

Defendant.

CASE NO. 2015-CV-1457

(Judge Barbara P. Gorman)

DECISION, ORDER, AND ENTRY
SUSTAINING IN PART THE MOTION
FOR SUMMARY JUDGMENT OF
PLAINTIFF CITY OF DAYTON, OHIO
AND OVERRULING DEFENDANT
STATE OF OHIO’S MOTION FOR
SUMMARY JUDGMENT

On March 18, 2015, the City of Dayton filed Plaintiff’s Verified Complaint for Declaratory

Judgment and Preliminary and Permanent Injunction.

In accordance with a telephone conference

among the Court and the parties, the following simultaneous briefs for summary judgment were

filed on March 23, 2015: (i) the Motion for Summary Judgment of Plaintiff City of Dayton, Ohio,

and (ii) Defendant State of Ohio’s Motion for Summary Judgment. The following reply briefs were

filed on March 30, 2015:

(1) Plaintiff’ City of Dayton’s Reply Brief in Support of Summary

Judgment and Brief in Opposition to Defendant’s Motion for Summary and (ii) Defendant State of

Ohio’s Memorandum in Opposition to Plaintiff’s Motion for Summary Judgment.

This matter is properly before the Court.
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I FACTS
Plaintiff, the City of Dayton (the “City”) seeks a declaration that Amended Substitute
Senate Bill 342, effective March 23, 2015, is an unconstitutional use of state power that
violates the Home Rule Amendment of the Ohio Constitution and an injunction prohibiting
the State of Ohio from enforcing it. Am. Sub. S.B. No. 342 regulates automatic traffic camera
enforcement systems established by local governments.
The City is a home rule jurisdiction under the home-rule amendment to Article XVIIlI,
Sec. 3 of the Ohio Constitution. On June 12, 2002, the City enacted an Automatic Traffic
Control Photographic System (the “Traffic Control System”) to identity and impose a civil
sanction for red light traffic violations. The ordinance adopting the Traffic Control System
stated its purpose as:
WHEREAS, The City seeks to reduce the frequency of
vehicle operators running red traffic lights; and
WHEREAS, The frequency of running red lights creates a
substantial risk to the safety of citizens on the roadway; and
WHEREAS, An automated traffic control photographic
system will assist the Dayton Police Department by alleviating the
necessity for conducting extensive conventional traffic
enforcement at high accident intersections; and
WHEREAS, The adoption of an automated traffic control
photographic system will result in a significant reduction in the
number of red light violations and/or accidents within the City of
Dayton;
On February 17, 2010, the City modified the Traffic Control System to include speed
violations. The ordinances relating to both the red light and speed provisions of the Traffic
Control System are codified at Dayton R.C.G.O. Section 70.121.
The Traffic Control System provides video and still photographs of vehicles that fail to
obey posted speed limits or run red lights. Before a citation is issued, a Dayton police officer

reviews the video footage and photos to confirm that a violation occurred. A civil monetary

fine is then imposed on the owners of such vehicles. There is no criminal penalty for
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violations captured by the Traffic Control System, and the fines are not enforced by a court.
Rather, the City has an administrative appeal process.

In 2008, and again in 2014, the Ohio Supreme Court affirmed that “municipalities
have Home Rule Authority under Article XVIII of the Ohio Constitution to impose civil
liability on traffic violators through an administrative enforcement system.” Walker v. City of
Toledo, 2014-Ohio-5461 (Slip Op. Dec. 18, 2014). See also, Mendenhall v. City of Akron,
117 Ohio St. 3d 33, 41 (2008). Since 2009, the State of Ohio has placed some regulations on
photo monitoring devices like the Traffic Control System. For example, O.R.C. Section
4511.094(A)(1)-(2) requires specific signage when a photo monitoring system is used in a
municipality. Likewise, O.R.C. Section 4511.094(C) requires that the yellow signal light must
exceed the mandated time set by the Ohio Department of Transportation for the steady yellow
light by at least one second.

On December 19, 2014, Amended Substitute Senate Bill 342 was signed into law.
Effective March 23, 2015, Am.Sub.S.B. No. 342 mandates that municipalities may employ
photo monitoring devices like the Traffic Control System “only if a law enforcement officer is
present at the location of the device at all times during the operation of the device.” O.R.C.
Section 4511.093(B)(1). Specifically, the new law requires:

The use of a traffic law photo-monitoring device is subject to the following
conditions:

(1) A local authority shall use a traffic law photo-monitoring device to detect
and enforce traffic law violations only if a law enforcement officer is present at
the location of the device at all times during the operation of the device and if
the local authority complies with sections 4511.094 and 4511.095 of the
Revised Code.

(2) A law enforcement officer who is present at the location of any traffic law
photo-monitoring device and who personally witnesses a traffic law violation may
issue a ticket for the violation. Such a ticket shall be issued in accordance with
section 2935.25 of the Revised Code and is not subject to sections 4511.096 to
4511.0910 and section 4511.912 of the Revised Code.

(3) If atraffic law photo-monitoring device records a traffic law violation and the
, law enforcement officer who was present at the location of the traffic law photo-
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monitoring device does not issue a ticket as provided under division (B)(2) of this
section, the local authority may only issue a ticket in accordance with sections
4511.096 to 4511.0912 of the Revised Code.
Notably, the officer needs only to be present at the device. Such an officer does not need to witness
a violation or even be viewing the intersection for a fine to be imposed. Rather, newly enacted
O.R.C. Section 4511.097(B)(9) requires that an officer must later review the footage and
photographs to confirm that a violation occurred before a ticket is issued. As set forth above, the
Traffic Control System has had such a procedure in place since the ordinance was enacted in 2002.

Another requirement implemented by Am.Sub.S.B. No. 342 mandates under O.R.C. Section
4511.095 that, prior to installing cameras at a location, the local government must conduct a study
of traffic incidents at the intersection for the previous three years and make such study available to
the public. The statute also requires local jurisdictions to conduct “a public relations campaign” and
“observe a public awareness warning period of not less than thirty days” before issuing any tickets
at any new automatic traffic camera location. R.C. 4511.095. Amended Senate Bill 342 also
prohibits municipal authorities from issuing automatic traffic camera enforcement tickets to
speeders unless they are driving more than six miles per hour above the speed limit in school zones
and parks or ten miles per hour above the speed limit in other locations. R.C. §4511.0912.

Each of the City and the State of Ohio has moved for summary judgment on the City’s
causes of action for declaratory judgment that Am.Sub.S.B. No. 342 is unconstitutional because it
violated the Home Rule Amendment to the Ohio Constitution and injunctive relief enjoining
enforcement of the new law by the State.

1. LAW & ANALYSIS
A. Standard of Review.

Ohio Rule of Civil Procedure 56(C) states:

Summary judgment shall be rendered forthwith if the pleadings, depositions,
answers to interrogatories, written admissions, affidavits, transcripts of evidence,
and written stipulations of fact, if any, timely filed in the action, show that there is

no genuine issue as to any material fact and that the moving party is entitled to
'Lﬁigment as a matter of law. No evidence or stipulation may be considered except
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as stated in this rule. A summary judgment shall not be rendered unless it appears
from the evidence or stipulation, and only from the evidence or stipulation, that
reasonable minds can come to but one conclusion and that conclusion is adverse to
the party against whom the motion for summary judgment is made, that party being
entitled to have the evidence or stipulation construed most strongly in the party's
favor.

Ohio Rule of Civil Procedure 56(E) provides in relevant part:

When a motion for Summary Judgment is made and supported as provided in this
rule, an adverse party may not rest upon the mere allegations or denials of the
party’s pleadings, but the party’s response, by affidavit or as otherwise provided in
this rule, must set forth specific facts showing that there is a genuine issue for trial.
If the party does not so respond, summary judgment, if appropriate shall be entered
against the party.

Upon a motion for summary judgment, the moving party bears the initial burden of
showing that no genuine issue of material fact exists for trial. See Harless v. Willis Day
Warehousing Co., Inc. (1978), 54 Ohio St.2d 64, 66, 375 N.E.2d 46. Any inferences to be
drawn from the underlying facts must be viewed in the light most favorable to the party
opposing the motion. Leibreich v. A.J. Refrigeration, Inc. (1993), 67 Ohio St.3d 266, 269,
1993 Ohio 12, 617 N.E.2d 1068; Williams v. First United Church of Christ (1974), 37 Ohio
St.2d 150, 152, 309 N.E.2d 924.

The burden then shifts to the non-moving party to set forth specific facts which show
that there is a genuine issue of fact for trial. Harless, 54 Ohio St.2d at 65-66, 375 N.E.2d 46.
The non-moving party has the burden "to produce evidence on any issue for which that party
bears the burden of production at trial." Leibreich, 67 Ohio St.3d at 269, 1993 Ohio 12, 617
N.E.2d 1068; Wing v. Anchor Media, Ltd. (1991), 59 Ohio St.3d 108, 111, 570 N.E.2d 1095,
citing Celotex Corp. v. Catrett (1986), 477 U.S. 317, 322-323. Therefore, the non-moving
party may not rest upon unsworn or unsupported allegations in the pleadings. Harless, 54
Ohio St.2d at 66, 375 N.E.2d 46. The non-moving party must respond with affidavits or other
appropriate evidence to controvert the facts established by the moving party. Id. Further, the

non-moving party must do more than show there is some metaphysical doubt as to the
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B. Portions of Am. Sub. S.B. 342 Violate the City’s Home Rule Authority.

In Walker, supra, the Ohio Supreme Court reaffirmed its holding in Mendenhall v, City
of Akron, 117 Ohio St. 3d 33, 36-37 (2008) “that Ohio Constitution, Article XVIII, Sections 3
and 7 grant municipalities the authority to protect the safety and well-being of their citizens by
establishing automated systems for imposing civil liability on traffic-law violators.” In
Walker, the automated system employed by Toledo utilized a traffic camera and vehicle
sensor similar to the Traffic Control System used by the City.

The question before the Court in the instant case is whether the requirements for
operating such a system as imposed by Am. Sub. S.B. 342 violate the Home Rule Amendment
of the Ohio Constitution. The Home Rule Amendment provides that municipalities are
authorized “to exercise all powers of local self-government and to adopt and enforce within
their limits such local police, sanitary and other similar regulations, as are not in conflict with
general laws.” Ohio Const. Art. XVIIIL, Sec. 3. The State of Ohio argues that Am. Sub. S.B.
342 is a general law that must be enforced over a conflicting local ordinance. The City argues,
however, that Am. Sub. S.B. 342 fails to meet the four-part test to determine whether a state
law is a general law as established by the Ohio Supreme Court in Canton v. State of Ohio, 95
Ohio St. 3d 149 (2002).

In Canton, the Ohio Supreme Court held that to be a valid general law, a state statute
must “(1) be part of a statewide and comprehensive legislative enactment, (2) apply to all
parts of the state alike and operate uniformly throughout the state, (3) set forth police,
sanitary, or similar regulations, rather than purport only to grant or limit legislative power of a
municipal corporation to set forth police, sanitary, or similar regulations, and (4) prescribe a

rule of conduct upon citizens generally.” 1d. at 153. As set forth below, the Court finds that

pendix Pg. 030




Am. Sub. S.B. 342 does not meet all four prongs of the Canton test for a valid general state
law.

1. Am. Sub. S.B. 342 is part of a statewide and comprehensive legislative
enactment.

The State contends that Am. Sub. S.B. 342 is part of a comprehensive and statewide
legislative enactment found in O.R.C. Chapter 4511 governing Traffic Laws-Operation of Motor
Vehicles. The City argues that the statute merely targets municipal action and “varies widely” in
the subjects that it regulates. For example, the subjects regulated by O.R.C. Chapter 4511 include
emergency vehicles, driving with animals, vehicle weighing and tourist information, as well as the
newly enacted provisions governing automatic traffic cameras.  In Mendenhall v. City of Akron,
117 Ohio St. 3d 33, 38 (2008), the Ohio Supreme Court stated, “the sections within a chapter will
not be considered in isolation when determining whether a general law exists.” Mendenhall,at Para.
27. Rather, “all sections of a chapter must be read in pari materia to determine whether the statute in
question is part of a statewide regulation and whether the chapter as a whole prescribes a rule of
conduct upon citizens generally.” Id. The Court then determined that Ohio’s speed limit statute,
O.R.C. Section 4511.21, is a statewide and comprehensive enactment despite being of the several
traffic control subjects covered in O.R.C. Chapter 4511. Accordingly, this Court finds that the laws
regarding traffic control photo monitoring devices in O.R.C. Chapter 4511 is also part of a
comprehensive and statewide legislative enactment.

2. Am Sub. S.B. 342 applies uniformly throughout the state.

The City argues that the requirements of Am Sub. S.B. 342 do not apply uniformly
throughout Ohio. Specifically, the City contends that the new law (i) provides exceptions to the
some of its provisions for pre-existing traffic locations (ie., the requirement that a study be

conducted of a new location for the previous three years), and (ii) *“ destroys uniformity in traffic

' The City cites to the Canton decision in which the Court struck down a state statute prohibiting a
municipality from banning manufactured homes within its jurisdiction. The Court held that Chapter
3781 of the Qhio Revised Code related to building standards generally and covered varied subjects
AppeRdli P gotqgﬂresent a statewide “zoning plan” to which the contested law was part.
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enforcement by prohibiting automatic traffic camera violations from being enforced if they are less
than six miles per hour over the speed limit in school and park zones and less than ten miles per
hour over the speed limit elsewhere.” City of Dayton Motion for Summary Judgment at 10. The
Court does not find these arguments to be persuasive.

In Canton, the Court clarified that, “[t]he requirement of uniform operation throughout the
state of laws of a general nature does not forbid different treatment of various classes or type of
citizens,” but merely prohibits classifications that are ‘“arbitrary, unreasonable or capricious.”
Canton at para. 30. The examples cited by the City are not arbitrary, unreasonable or capricious.
First of all, the exceptions for the pre-implementation study built into the statute in O.R.C. Section
is a grandfathering provision that recognizes that conducting the study for pre-existing camera
locations is simply not practical. Secondly, the prohibition on municipal authorities from issuing
automatic traffic camera enforcement tickets to speeders unless they are driving more than six miles
per hour above the speed limit in school zones and parks or ten miles per hour above the speed limit
in other locations is not arbitrary or capricious because school and park zones are treated differently
under Ohio’s speed laws in general. Based on the foregoing, the Court finds that Am. Sub.S.B. 342

applies uniformly throughout Ohio.

3. Am. Sub S.B. 342 limits municipal powers and is not a general police, sanitary or
similar regulation.

The City argues that Am. Sub. S.B. 342 was enacted to limit municipal legislative powers.
The State maintains that the new law implements police regulations that do more than simply limit
municipal authority. For the following reasons, the Court agrees with the City that certain
provisions of Am. Sub. S.B. 342 fail the third prong of the Canton test and are directed toward
limiting municipal authority. Under Canton, general laws do not include those “which purport only
to grant or limit the legislative power of a municipal corporation.”

In Village of Linndale v. State of Ohio, 85 Ohio St. 3d 52 (1999), a state statute prohibited

municipalities from issuing citations on interstate highways under the following conditions: (i) the
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city has less than 880 yards of interstate freeway in its jurisdiction, (ii) local law enforcement had to
travel outside of its jurisdiction to enter the freeway, and (iii) local law enforcement entered the
freeway for the primary purpose of issuing citations. The Court noted that “because a municipal
corporation's authority to regulate traffic comes from the Ohio Constitution, State v. Parker (1994),
68 Ohio St. 3d 283, 285, 626 N.E.2d 106, 108; see, also, Munn, supra, a statute that, like R.C.
4549.17, purports only to limit this constitutionally granted power is not a "general law." Linndale,
at 55. Rather, the law was “simply a limit on the legislative powers of municipal corporations to
adopt and enforce specific police regulations.” 1d.

Likewise, certain provisions of Am. Sub S.B. 342 simply limit the legislative powers of
local jurisdictions. The first such provision is O.R.C. Section 4511.093(B), which prohibits a
municipality from using a photo-monitoring device at a location unless a law enforcement officer
“is present at the location of the device at all times during the operation of the device...” O.R.C.
Section 4511.093(B)(1). The statute imposes no function for such officer other than to be present.
The officer is not responsible for writing citations or even observing violations. The statute simply
mandates to local jurisdictions how to allocate their law enforcement personnel. Such a
requirement is nothing more than an impermissible limit on a municipality to enforce its civil
administrative laws for traffic control.

Secondly, O.R.C. Section 4511.095 also impermissibly limits a municipality’s legislative
powers by requiring that prior to deploying a photo monitoring device at any given location, the
local authority must (i) conduct a study which shall include “an accounting of incidents that have
occurred in the designated area over the previous three-year period...” O.R.C. Section
4511.095(A)(1), and (ii) conduct a public relations campaign to inform motorists of the camera
locations and have a thirty-day warning period before citations are issued at a location. Again, such
requirements merely limit a local municipal corporation’s power to enforce their traffic control laws

and enforcement procedures.
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Finally, although as set forth above, this Court found that O.R.C. section 4511.0912 relating
to the prohibition on municipal authorities from issuing automatic traffic camera enforcement
tickets to speeders unless they are driving more than six miles per hour above the speed limit in
school zones and parks or ten miles per hour above the speed limit in other locations met the second
prong of the Canton test, it does not meet the third prong because it limits the speeds at which
violators can be issued citations. Here, the offensive provision is not the difference in speeds
between different locations, but that the statute purports to set any such limits on the ability of a
local jurisdiction to enforce its traffic laws.

Based on the foregoing, the Court finds that O.R.C. Sections 4511.093(B)(1) and (3),
4511.095, and 4511.0912 do not meet the third prong of the Canton test and thus are not general
laws. Under the guise of a general police power, the State has placed an onerous burden on local
municipalities seeking to administratively enforce their own traffic control procedures.

4. Portions of Am. Sub. S.B. 342 do not prescribe a rule of conduct on citizens
generally.

A general law must “prescribe a rule of conduct upon citizens generally.” American
Financial Services Asso. v. City of Cleveland, 112 Ohio St.3d 170. In Linndale, supra, the Court
determined that “the statute in question, prohibiting local law enforcement officers from certain
localities issuing speeding and excess weight citations on interstate freeways did not prescribe a rule
of conduct upon citizens generally.” Canton, supra, at 156. While certain of the provisions of Am.
Sub. S.B. 342 are directed at the conduct of citizens, O.R.C. Sections 4511.093(B)(1) and (3),
4511.095, and 4511.0912 are, like the statute in Linndale, directed at municipal legislative bodies.
Having an officer present at the location of a traffic camera does not prescribe a rule of conduct on
citizens. Likewise, the onerous requirements of O.R.C. 4511.095 and O.R.C 4511.0912 are aimed
at the ability of a municipality to use devices such as the Traffic Control System. The Court notes

that the even the preamble to Am. Sub. S.B. 342 indicates that the intended impact is on local
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governments as the purpose of the Act is stated as “to establish conditions for the use by local
authorities of traffic law photo-monitoring devices to detect certain traffic law violations.”

Because O.R.C. Sections 4511.093(B)(1) and (3), 4511.095, and 4511.0912 do not prescribe a
rule of conduct on citizens generally, these provisions fail to meet the fourth prong of the test for a
general law set forth in Canton.
C. Summary

As set forth above, O.R.C. Sections 4511.093(B)(1) and (3), 4511.095, and 4511.0912 are not
general laws and, therefore, enforcement of such provisions against the City and its Traffic Control
System violates the Home Rule Amendment of the Ohio Constitution.

As a result, the Court finds that the City is entitled to partial summary judgment as a matter of
law on Count | of its Complaint and hereby DECLARES that O.R.C. Sections 4511.093(B)(1) and
(3), 4511.095, and 4511.0912 are unconstitutional, in violation of the Home Rule Amendment of
the Ohio Constitution. The Court further grants the City partial summary judgment in its favor as to
Count Il of its Complaint by hereby permanently enjoining enforcement of O.R.C. Sections
4511.093(B)(1) and (3), 4511.095, and 4511.0912 against the City. The State of Ohio’s motion for
summary judgment is hereby OVERRULED.

I11.  CONCLUSION

Accordingly, the Motion for Summary Judgment of Plaintiff City of Dayton, Ohio is hereby
SUSTAINED in part as to O.R.C. Sections 4511.093(B)(1) and (3), 4511.095, and 4511.0912.
Defendant State of Ohio’s Motion for Summary Judgment is hereby OVERRULED.

This is a final appealable order, and there is not just cause for delay for purposes of
Ohio Civ. R. 54. Therefore, the time for prosecution and appeal to the Second District Court
of Appeals must be computed from the date upon which this decision and entry is filed.

The above captioned case is ordered terminated upon the records of the Common Pleas

Court of Montgomery County, Ohio.
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Plaintiff’s costs are to be paid by Defendant.

SO ORDERED:

BARBARA P. GORMAN, JUDGE

The parties listed below were notified of this Decision, Order and Entry through the
electronic notification system of the Clerk of Courts.
Halli Brownfield Watson
John C. Musto

Phyllis Treat, Bailiff 225-4392
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BRINGING PEOPLE TO THE PROCESS

Bill Text: OH SB342 | 2013-2014 | 130th General Assembly |
Enrolled
Ohio Senate Bill 342 (Prior Session Legislation)

Bill Title: To establish conditions for the use by local authorities of traffic law photo-monitoring devices to detect certain traffic law
violations and to require the Department of Public Safety to issue a report on texting while driving citations.

Spectrum: Moderate Partisan Bill (Republican 24-7)
Status: (Passed) 2014-12-19 - Governor' Action [SB342 Detail]

Download: Ohio-2013-SB342-Enrolled.html

{130th General Assembly)
(Amended Substitute Senate Bill Number 342)

AN ACT

To amend sections 1901.20, 1907.02, 4511.094, and 4511.204; to amend, for the purpose of adopting a new
section number as indicated in parentheses, section 4511.093 (4511.043); to enact sections 3937.411, 4511.095,
4511.096, 4511.097, 4511.098, 4511.099, 4511.0910, 4511.0911, 4511.0912, 4511.0913, and 4511.0914; to enact
new sections 4511.092 and 4511.093; and to repeal section 4511.092 of the Revised Code to establish conditions
for the use by local authorities of traffic law photo-monitoring devices to detect certain traffic law violations and to
require the Department of Public Safety to issue a report on texting while driving citations.

Be it enacted by the General Assembly of the State of Ohio:

SECTION 1. That sections 1901.20, 1907.02, 4511.094, and 4511.204 be amended, section 4511.093 (4511.043) be amended
for the purpose of adopting a new section number as indicated in parentheses, and sections 3937.411, 4511.095, 4511.096, 4511.097,
4511.098, 4511.099, 4511.0910, 4511.0911, 4511.0912, 4511.0913, and 4511.0914 and new sections 4511.092 and 4511.093 of the
Revised Code be enacted to read as follows:

Sec. 1901.20. (A)(1) The municipal court has jurisdiction of to hear misdemeanor cases committed within its territory and has
jurisdiction_over the violation of any ordinance of any municipal corporation within its territory, unless the violation is a civil violation
hased upon evidence recorded by a traffic law photo-monitoring device and issued pursuant to division (BY(3) of section 4511.093 of the
Revised Code or the violation is required to be handled by a parklng violations bureau orjomt parkmg wolatlons bureau pursuant to
Chapter 4521. of the Revised Code v 2 o W he, However,
the municipal court has jurisdiction ef gver the vsolatlon of a vehccle parking or standmg resolution or regulation if a |oca| authonty, as
defined in division (D) of section 4521.01 of the Revised Code, has specified that it is not to be considered a criminal offense, if the
violation is committed within the limits of the court's territory, and if the violation is not required to be handled by a parking violations

bureau or joint parking violations bureau pursuant to Chapter 4521. of the Revised Code. The

The municipal court, if it has a housing or environmental division, has jurisdiction of gver any criminal action over which the
housing or environmental division is given jurisdiction by section 1901.181 of the Revised Code, provided that, except as specified in
division (B) of that section, no judge of the court other than the judge of the division shall hear or determine any action over which the
division has jurisdiction. In all such prosecutions and cases, the court shall proceed to a final determination of the prosecution or case.

(2) A judge of a municipal court does not have the authority to dismiss a criminal complaint, charge, information, or indictment
solely at the request of the complaining witness and over the objection of the prosecuting attorney, village solicitor, city director of law,
or other chief legal officer who is responsible for the prosecution of the case.

(B) The municipal court has jurisdiction to hear felony cases committed within its territory. In all felony cases, the court may
conduct preliminary hearings and other necessary hearings prior to the indictment of the defendant or prior to the court's finding that
there is probable and reasonable cause to hold or recognize the defendant to appear before a court of common pleas and may
discharge, recognize, or commit the defendant.

(C){1) A municipal court has jurisdiction ef gver an appeal from a judgment or default judgment entered pursuant to Chapter
4521, of the Revised Code, as authorized by division (D) of section 4521.08 of the Revised Code. The appeal shall be placed on the
regular docket of the court and shall be determined by a judge of the court.

(2} A munigipal court has jurisdiction over an appeal of a written decision rendered by a hearing officer under section 4511,099
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the Ravised Code if the hearing officer that rendered the decision was annointed by a local authority within the jurisdiction of the

Sec. 1907.02. (A)(1) In addition to other jurisdiction granted a county court in the Revised Code, a county court has
jurisdiction of all misdemeanor cases. A county court has jurisdiction to conduct preliminary hearings in felony cases, to bind over
alleged felons to the court of common pleas, and to take other action in felony cases as authorized by Criminal Rule 5.

(2) A judge of a county court does not have the authority to dismiss a criminal complaint, charge, information, or indictment
solely at the request of the complaining witness and over the objection of the prosecuting attorney, village solicitor, city director of law,
or other chief legal officer who is responsible for the prosecution of the case.

(B) A county court has jurisdiction of the violation of a vehicle parking or standing ordinance, resolution, or regulation if a local
authority, as defined in division (D) of section 4521.01 of the Revised Code, has specified that it is not to be considered a criminal
offense, if the violation is committed within the limits of the court's territory, and if the violation is not required to be handled by a
parking violations bureau or joint parking violations bureau pursuant to Chapter 4521, of the Revised Code. A county court does not
have jurisdiction over violations of ordinances, resolutions, or regulations that are required to be handled by a parking violations bureau
or joint parking violations bureau pursuant to that chapter.

A county court also has jurisdiction of an appeal from a judgment or default judgment entered pursuant to Chapter 4521. of the
Revised Code, as authorized by division (D) of section 4521.08 of the Revised Code. Any such appeal shall be placed on the regular
docket of the court and shall be determined by a judge of the court.

C1A county court hag jurisdiction over an aopeal of a written decision renderaed by a hearing officer under section 4511.089 of
the Revised Code if the hearing officer that rendered the decision was appointed by a local authority within the jurisdiction of the court,

Ser, 3937.415%. Noinsurer shall consider the lssuance of a ticket for a civil vinlation under section 4511.087 of the Revised Code
to.an appiicant or policvhol «:ééz or an admission or finding of Hability related to such a ticket, as a basis for doing either of the followin

(A) Refusing to issue or deliver g policy of insurance upon a private automobile or increasing the rate 1o be charged for surh a

By Increasing the premium rate, canceling. or falling to renew an existing policy of insurance upon a private automobile

Sec. 4511.093 4511.043. (A)(1) No law enforcement officer who stops the operator of a motor vehicle in the course of an
authorized sobriety or other motor vehicle checkpoint operation or a motor vehicle safety inspection shall issue a ticket, citation, or
summons for a secondary traffic offense unless in the course of the checkpoint operation or safety inspection the officer first determines
that an offense other than a secondary traffic offense has occurred and either places the operator or a vehicle occupant under arrest or
issues a ticket, citation, or summons to the operator or a vehicle occupant for an offense other than a secondary offense.

(2) A law enforcement agency that operates a motor vehicle checkpoint for an express purpose related to a secondary traffic
offense shall not issue a ticket, citation, or summons for any secondary traffic offense at such a checkpoint, but may use such a
checkpoint operation to conduct a public awareness campaign and distribute information.

(B) As used in this section, "secondary traffic offense” means a violation of division (A) or (F)(2) of section 4507.05, division
(B)(1)(a) or (b) or (E) of section 4507.071, division (A) of section 4511.204, division (C) or (D) of section 4511.81, division {A)(3) of
section 4513.03, or division (B) of section 4513.263 of the Revised Code.

Sen. 4511.092. As used insections 4511092 10 4511.0914 of the Revised Code:

(A3 "Designated party” means the person whom the registered owner of a motor vehicle, upon receint of a ticket hased unon
images recorded by a traffic law photo-monitoring device that indicate a traffic law violation, identifies as the person who was operatin
the vehicle of the registered owner at the time of the viglation,

(B "“e:;r'n officer” means any person appeinted by the mavor, board of county commissioners, or board of townshin trustess of
a local authority, as applicable, to conduct administrative hearings on viglations recorded by traffic law nhote-monitoring devices, other
than g person who is emploved by a law enforcernent aaency as defined in section 109,573 of the Revised Code,

f&) “Law enforcement officer” means a sheriff, deputy sheriff, marshal, deputy marshal, police officer of a police depariment of
any municipal cgswrat ion, police constable of any fownship, or police officer of a township or joint palice district, who is empioved on a
DENMAD rz%: full-thme basis by the law enforcement agency of a local authority that assigns such person to the location of a raffic law
*«imaﬁswmwstr}mff device,

a

(033 "Local authority® means. a municipal corporation, county, or townshi

(B3 "Motor vehicle leasing dealer” has the same meaning as in section 4517.01 of the Revised Code,

(£ "Motor vehicle renting dealer” has the same meaning as in section 4549.65 of the Revised Code,

“Recorded images” means any of the following Immages recorded by a traffic law photo-monitoring device that show, on at
least one image or on a portion of the videotape, the rear of a motor vehicle and the iz“’(*““?‘":? and numerals on the rear license plate of

(13 Two or more photographs, microphotographs, electronic images, or dioital images:

(i) "Registered owner” means. all of the followin
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siration bureay

tor vehicies or any gther state motor vehicle reqi

B

{13 Any person or entity dentifled
ment, or office as the gwner of

2T

(21 The lessee of a motor vehicle ynder a lease of six months or longer:

ith

(33 The renter of a motor vehicle pursuas a written rental agreement with

stem Eaiét'f}@“ means the asproach to an intersection or area of roadway
ed and s in operation.

(33 "Tioket® means. any traffic ticker, citation, st
detected by a traffic law photo-monitoring device, tha

(K} "Traffic law photo-monitoring device” means an electronic system consisting of a photographic, video, or electronic camera
and a means of sensing the presence of a motor vehicle that automatically oroduces recorded imaaes.

L MTraffic law violation” me either of the following:
(11Av 32%;;00 of section 4511, 12 of the Revised Cé} ased on the failure to comply with se 4511 .13 of the Revised Code
or a_substantially equivalent municinal ordinance that occurs at an intersection dus to failurs to Gi”} tra??sc control sianal;
{2y Aviclation of section 4511.21 or 4511211 of the Revised Code or a substantially eguivalent municioal ordinance due to

fallure to observe the applicable speed i;mf

Sec, 4511.093. A focal authority may utilize a traffic law photo-monitoring device for the purpose of detecting traffic law
violations, If the local wf“mr ty is a county or mw 5?‘. the board of county commissioners or the board of township trustees may
e C

adopt such resolutions as may be necgessary to enable the county or township to utilize traffic law photo-monitoring devices,

(81 The use of a traffic law pholo-monitoring device is subiect to the following condit

ocal authority shall use a traffic law photo-monitoring device to detect and enforce traffic law violations only if a law
¢ e ¢ officer is prasent at the location of the device at all Himes during the nperation of the device and if the local authorits
complies mih sections 4511,094 and 4511.095 of the Revised Code,

(23 Alaw enforcement officer who Is present at the location of any traffic Iaw photo-monitoring device and who personally
witnesses a traffic law violation may issue a ticket for the viclation, Such a ticket shall be lssusd in accordance with section 2935.25% of
the Revised Code and is not subiect to seclions 4511.0096 1o 4511.0910 and section 4511.9172 of the Revised Code,

33.1F & raffic law photo-monitoring device records a traffic law violation and the law enforcement officer who was nresent at the
ocation of the traffic law photo-monitoring device does not issue a ticket as provided under division (8)(2) of this section, the local
authority may only issye a ticket in accordance with sections 4511,096 to 4511.0912 of the Revised Code,

Sec. 4511.094. (A) wged Ha-sect
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author:ty G } o
traffic !aws. TFhe;

{2} Beginning on the effective date of this amendment, erected sians at each fixed system location informing motorists that a
traffic law photo-monitoring device is presant at the location,

The local authority shall erect the signs shail-be-erected within the first three hundred feet of the boundary of the local authority
or~# within three hundred feet @f the fixed systermn location, as applicable. If the signs cannot be located within the first three hundred
feet of the boundary of the local authonty or mth in ?hma hundred “e’” o‘ mo fixed system locati on, the Ga,a authority shal @aac% the

multtp!e times, the local authority shall erect the signs as requsred by tms division (A){1} of this seclion at the locations in each direction
of travel where inbound traffic on the highway first enters the territory of the local authority and is not required to erect additional signs
along such highway each time the highway reenters the territory of the local authority. The local authority is responsible for all costs
associated with the erection, maintenance, and replacement, if necessary, of the signs. A# The local authority shall ensure that all signs
erected under this division shait conform in size, color, location, and content to standards contained in the manual adopted by the
department of transportation pursuant to section 4511.09 of the Revised Code and shall remain in place for as long as the local
authority utilizes traffic law photo-monitoring devices to enforce any traffic law. Any

(BLA ticket, citation; o ¥ issued by or on behalf of the | ocai authonty for any traffic iaw violation based upon evidence
i by a traffic law photo-monitoring device after-the affe & section g invalld under the followin

(1310 the ticket was issued after March 12, 2009, but before the signs have-been recuired under division (A 1) of this section
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(23 1 the ticke! was issued after the effective date of this amendment but before the sions required under division (A2 of thig
section were erected,

local authority is in substantial compliance with the '?%ﬁﬁ”ﬂ’“eﬁi { i ts of thiz division to-erect-the-signs
s section, as applicable, g tickel issued by the local authority un et 511.056 10 45110912 of the Revised

cai authoruty is deemed to be in substantial compliance with the requirement of division 83 A3(1) or (2} of this
>, to erect the advisory signs if the authority does both of the following:

section,

fa3{1) First erects all signs as required by division {833{A3{1) ¢ i of this section, zs le, and subsequently maintains
and replaces the signs as needed so that at all times at least ninety per cent of the required signs are in place and functional;

3

83(Z2) Annually documents and upon request certifies its compliance with division {8323 a3{C1(1) of this section.

303 A local authority that uses traffic law photo-monitoring devices to dete
intersection where traffic is controlled by traffic control signals that exhibit different co!ored lights or colored hghted arrows shall time
the operation of the yellow lights and yellow arrows of those traffic control signals so that the steady yellow indication exceeds by one
second the minimum duration for yellow indicators at similar intersections as established by the provisions of the manual adopted by
the department of transportation under section 4511.09 of the Revised Code.

Sec. 4511.095, (A) Prior to deploving any traffic law photo-monitoring device, 2 local authority shail do all of the following:

(1 Conduch a Sa“et study of intersections or locations under consideration for placement of fixed traffic law photo-moniforin

devices. The study shall include an accounting of incidents that nave occurred in the desionated area over the previnus thres-vear
period and shall be m Q‘%} available to the public unon request,
{23 Conduct a public informstion campaign to inform motor vehicle operators about the use of traffic law photo-monitoring

devices at systern locations prior to establishing an Gf those locations;

{33 Publish at least one notice in 2 local newspaper of general circulation that announces the local authority's intent to utilize
traffic law photo-monitoring devices L%“za iocations of those devices, if known, and the date on which the first traffic law photo-
monitoring device will be operatio

{43 Refrain from levying any civil fines on anv. person found to have committed a traffic law violation based upon evidence
gathered by a fixed location fraffic law photo-monitoring devige until the local authority observes a public awareness warning period of
not less than thirty days prdor fo the first issuance of any Hicket based upon images recorded by the device, During the warning period
the local suthority shall take reasonable measures to inform the public of the location of the device and the date on which tickets will be
issued for traffic law violations based upon evidence gathered by the device, A warning notice mav be sent to violators during the nublic
awareness warning period.

(BYIY A E“”ai authority that deploys its first traffic law photo-monitoring device after the effective date of this section S all do so
only after complying with division (&) of this section. If such a local aythority thereafter wishes to deploy an additional traffic ohoto-
manitoring device, the Incal authority shall comply with that division prior to deploving the additional {ievémg

& local aatizorii 2 that is operating or has operated on its behalf a traffic law shoto-monitoring device on the effective date of thiz
section may continue to operate the device auer that date without the need *ss comply with division (A) of this section. However, i such
a local authority f!&he@ to depioy an additional braffic law photo-monitoring device after the effective date of this section, the local
agthority shall comnly with division (A) of this s:eit on orior to denloving the additional device,

(23 Al tickets that result from evidence recorded by a traffic law photo-monitoring device and that are issued prior to the
effective date of this section by or on behalf of a local authorily may be nrocessed and adiudicated in accordance with the rules and
procedures that were in gffect for such tickels prior to the effective date of this section, On and after the effective date of this section,
10 ticket for a traffic law viclation that is based upon evidence recorded By raffic law photo-monitoring device shall be processed and
adiudicated in any manner other than in accordance with sections 4511096 10 4511.0912 of the Revised Code,

Sec, 4511.096. (A) A law enforcement officer employed by a local authority utilizing a traffic law photo-monitoring device shall
examing evidence of glleged traffic law violations recorded by the device to determine whether such a violation has occurred, If the
image recorded by the traffic law photo-monitoring device shows such a violetion, contains the date and time of the viglation, and
shows the letter and numerals on the license plate of the vehicle involved as well as the state that issued the license plate, the officer
may use any lawful means 1o dentify the reqgistersd gwner,

(B3 The fact that a person or entity is the registered @wwr of a motor vehicle s prima facie evidence that that person or entity is
the person who was operating the vehicle at the time of the raffic law violation,

{C) Within thirty days of the traffic law viglation, the local authority or its designee may issus and send by regular mail a Hicket
charging the registered owner with the viglation, The ticket shall comply with section 4511.097 of the Bevised Code,
(D} A certified copy of the ticket alleging a traffic law violation, sworn to 0 affirmed by a la Mc: cement officer emploved by
the local authority, including by electronic $9<}§“!:: and the recorded images produced by the traffic law photo-monitoring device, is
rirna facie evidence of the facts contained the and is admissible In 3 proceeding for review of the ‘”iike ssued under this section,
ﬁgc‘ 4511.897. (A)LA traffic law viglation ’f”z:} a?‘ ticket is issued by a local authority_pursuant to division (BY(3) of section
4511.093 of the Revised Code is a civil viglation, If a local authority issues a ticket for such a viclation, the ticket 3’ Hoomply with the
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thority_or its desic sz ee shall process such v;e i vioiation and shall send the ticket by ordinary m

o]
yf the motor vehicle that is the subiect ¢ designee shall ensure that
the following:

55 of the registered owner;

o
mj
3
4
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i
o
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o
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rs and numerals appesring on the license plate iss the motor vehicle

{33 The traffic law violation charged;

{4; The system iocation;

P

{5} The date and tme of the viplation;

(631 A copy of the recorded images;

{73 The name and badue number of the law enforcement officer who was present at the system focation at the time of the

(8} The amount of t he civil penalty imposed, the date by which the civil penalty is required 1o be paid, and the address to which
the pavment is to be sent

(91 A statermnent sianed by & law enforcement officer emploved by the local authority indicating that, based on an inspection of
recorded images, the motor vehicle was involved in a traffic law vielation, and a statement indicating that the recorded images are
srima facie evidence of that traffic law viglation both of which may be sianed glectronicalh

{10) Information advising the person or entity alleged to be Hable of the options prescribed in section 4511.,098 of the Revised
Code, s ;gc.f caliy to include the ime, place, and manner in which 2n administrative appeal may be initlated and the procedurs for
disclaiming lability by submitting an affidavit as prescribed in that section;

!

1A wamsf% that fallure to exercise one of the options prescribed in section 4511.098 of the Revised Code is deemed to be an
admission of lability and waiver of the opportunity to contest the viglation,

{C1A local authority or its designee shall send a tickel not later than thirty davs after the date of the alleged traffic law violation

(D3 The local authority or its designee may elect fo send by ordinary. mail a warning notice in leu of a ticket under this saction

Bec, 4511,098. (A} A person or entity who receives a ticket for a civil viclation sent in compliance with section 4511.097 of the
Revised Code shall elect to do one of the followin

{11 In sccordance with instructions on the Hoket, pay the civil penalty, thereby failing to contest Hability and waiving the
apportunity to contest the violation;

{23{a) Within thirty davs after receint of the ticket, provide the law enforcement agency of the local authority with either of the
following affidavits;

(3 An affidavit executed by the registered owner stating that another person was operating the veh le of the registered owner at
the time of the vigiation mea‘m ing that person as a designated party who may be held liable for the violation, and containing at a
mindrmum the name and address of the designated part

(i} An affidavit executed by the registered gwner stating that at the Hme of the violation, the motor vehicle or the license plates
issued to the motor vehicle were stolen and therefore were in the care, custody, or control of some person or entity 1o v %& om the
registered owner did not grant permission o use the motor vehicle, In order to demonstrate that the motor vehicle or the license plates
were stolen prior to the traffic law violation and therefore were not under the control or possession of the registered owner at the time
of the violation, the registered owner shall submit proof that a report aboutl the stolen motor vehicle or license plates was filed with the
appropriate law enforcement agency prior to the viglation or within forty-eight hours after the violation occurred,

(b} A registered owner is not responsible for a traffic law violation if, within thirty davs after the date of mailing of the ticket, the
egistered owner furnishes an affidavit spacified in division (A2 a3y or (8} of this section to the local authoritv in a form established
%}' the iocal authority and the following conditions are met:
{éz th registered owner submits an affidavit as specified in division (A)2)(a)i) of this section, the desianated party either
ility for the viclation by paving the civii penalty or failing to recuest an administrative hearin wﬁ:hm thirty davs oris

ner} §i§b§<’i‘ in_ an administrative *:ea g

(i) the registerad owner submits an affidavit as specified in division (8323800 of this section, the affidavit is supported by a
stolen vehicle or stolen license plate report as required in that 4 ion.

istered owner is a motor vehicle leasing dealer or & motor wh?zﬁié} enting dealer, notify v enforcement agency
of the local authority of the name and address of the lessee or renter of the motor vehicle at the time of the tra aw viclation, A

m ff;tor veh z{“i leasing desler or motor vehicle renting dealer who receives a ti ﬂkeﬁt for an alleged traffic law violation detected hy a traffic
i“»@mm'u:m’”@ ing device is nob liable for a ticket issued for a motor vehicle that was in the care, custody, o ol of a lessee or
renter at the Hime of the alleged violation. The dealer shall not pay such a Heket and subsequently attempt to co a f*é or assess the
imssee or renter a charge for any payment of such a ficket made on behalf of the lassee or renter,
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icle involved in the traffic law violation is a ¢ ¢ to a corporate entity,
enforce : cy of the jocal au %. ority an the corporate entity, that
ame and add > emplovee who was ogperating d viglation whe is the

*ﬂ inigt ra* ve hearing o review the ticket The nerson or e
re to fwwgi a hearing within this time period
sied to constitute an admission of liability and waiver of

(51 Contest the ticket by filing a written requast for an
the written reguest not later than thirty davs after receist of the ticket, T
constitutes a walver of the right to contest the viglation and *‘i;(%i and
the opportunity to contest t%}e violation.

Q&)

(B).A lgcal authority that receives an affidavit described in division (A2 or (A 4) of this sectic f or a notification_under
division (A} 3] of this section from.a registered pwner may proceerd to send a tzc;ze aat conforms h divis { sect 1
of the Revised Code to the desianated party, Tﬁs% aeal authonh @'@a% send the bicket to the desianated &“}gﬁ“v b er:?ma%r nail net later
than twenty-one davs after receint of the affidavit or notification,

ion under division (A) of section 4511.097 of the
n division (A5 of section 4511098 of the

Sec, 4511.098, (A} When & person or entity named in a ticket for a civil violat
ed Code elects to contest the ticket and completes the reguirerments prescribed |

ai

Revised Code in a timely manner, all of the folinwing annly;

{1) A hearing officer appointed by the local authority shall hear the case, The hearing officer s.,aés conduct a hearing not sooner
than twenty-one but not later than forty-five davs aﬁftm’ the filing of a written reguest for the hearing, The hearing officer mayv extend
the time period by which a hearing must be conducted upon a reguest for additional Hime by the person or entity who reauested the
; 1.

{2} The hearing officer shall ensure that the hearing is_open o the public. The hearing officer shall post a docket in a conspicuous
place near the entrance o the hearing room. The hearing officer shall identify on the docket, by respondent, the hearings scheduled for
that dav and the time of each hearing. The ?39{3%‘5 officer may schedule multiple hearings for the same time o aliow for occurrences
such as nonappearances or admissions of habil

{3} The person.who reguested the admini Si& ive hearing or a representative of the entity that requested the hearing shall
appear for the hearing and may oresent evidence he hearin

{4} The hearing officer shall determine whether a preponderance of the evidence establishes thas the violation alleged in the
ticket did in fact occur and that the person or entity regussting the review is the person who was operating rhe vehicle at the Hme of
the violation,

(BI(1) If the hearing officer finds by a preponderance of the evidence that the alleged traffic law violation did in fact occur and
that the person or entity named in the ticket is the person who was ¢ f“&‘?’a*{ ng the vehicle at the time of the violation, the hearing ¢
shall issue a written decision imposing Hability for the viglation upon the individual or entity and submit it Lo the local authority or its
desianee and the person or entity named in the ticket,

cer

{23 If the hearing officer finds by 2 pregonderance of the evidence that the a’%-—\ ad traffic law viglation did not cceur or did in fact
occur but the person or entity named in t?‘&, ticket is niot the person who was pperating the vehicle at the time of the viglation, the
hearing officer shall issue a written decision finding that the individual or entity is not Hable for the viglation and submit it to the local
authority or its designee and the person or entity named in the ticket,

(313 the person who requested the administrative hearing or a representative of the entity that requested the hearing fails to
appear st the hearing. the hearing officer shall determine that the person or entity is lable for the violation, In such a case, the hearin
officer shall lssue a written decision imposing lability for the viclation upon. the individual or entity and submit it to the local authority or
its designee and the person or entity named in the ticket,

(4] The hearing officer shall render a decision an the day a hearing takes place,

(1} In determining whether the person or entity named in the ticket is liable, the hearing officer may consider any of the
as an affirmative defense to a traffic law viglation:

10))
following

(a1 1hat the vebicle passed through the intersection in order to vield the right-of-way o either of the following,

(11L& bublic safety vehicle or coroner's vehicle in accordance with section 4511 .45 of the Revised Code or a substantiall
equlvalent municinal ordinance;

i

ysection 4511451 of the Revised Code or a substantially equivalent municipal

o

(i} A funeral procession in accordance wit

vehicle were stolen r 1o the cccurrence of the vislation and wersg not
under the control or possession of the registered owner at tm me of the viclation, In aa’éerf demonstrate that the motor vehicle or
license plates were stolen prior to the occurrence of the violation and were not under the control or possession of the registered owner
at the time of the viglation, the registered owner shae submit @mﬁ that a report about the sto ée, motor vehicle or license plates was
filed with the appropriate law enforcement agency prior 1o the traffic law viclation or within fortv-sight hours after the fraffic law

(b)Y That the motor vebicle or Hoense plates of the motor
time

{1 AL the time and place of the alleged traffic law violation, the traf ‘é(; control signal was not operating properly or the traffic
photo-monitor device was not in proper position and the recor wage s not of sufficient lsqibility 1o enable an accurate

determination of the information necessary 1o impose liability,

(d) That the registered owner or person or entity named in the ticket was not the person operating the motor vehicle at the time
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VLCA ) of this section, the registered owner or
2 identity of i‘?séﬁ designated party, that person’s name and
o he pertinent,

ireumstances when determining whether 1o Impose Hability unon th

(23 A hearing officer aisg may consider the totality of the

=3

yerson or entity named in the ticket,

DMLY If the ficer findg that the nerson or s f&amef‘ in the ticket was not the person who was operating the vehicle
at the time of i:§ 2y ecelves evidence identifving the desians é arty, the hearing officer shall provide to the local authority

-
v its designes, within five davs of the hearing, a copy of any evidence substantisting the identity of the desionated party.

cvidence of the identity of the designated party, the local authority or its designes may issue a ticket to the

hall ensure that a ticket issued under division <"i}¥{}i's of this section conforms with division (B} of section
Z sde, The local authority shall send the ¢ Ké{ v ordinary mall not later than ‘”?ééﬁt ~one days sfter receint of
ing officer or the registered owner of the identity of the designated narty,

(E1.If & designated party who is issued a ticket under division (D323 of this section or division (B) of section 4511.008 of the
Revised Code contests the ticket by fillng a written request for an administrative hearing to review the toket not later than thirty davs
after receipt of the ticket, the focal suthority shall require the registered gwner of the motor vehicle also 1o attend the hearing, IF at the
hearing lnvolving the desianated parly the hearing officer cannet determine the identity of the ooerator of the vehicle at the time of the
vinlation, the registered owner is Hable for the viclation, The hearing officer then shall issue a written decision imposing liability for the
viclation on the registered owner and submit it 0 the local suthority or its desianee and to the registered owner, If the desianated part
1150 18 8 registered owner of the vehicle, liability for the violation shall_follow the arder of registered owners as listed on the title tn the
e

(1A person who s named in a ticket for a civil violation may assert a testimonial privilege in accordance with division (D) of
section 2317.02 of the Revised Code,

(G A person or entity may appeal & written declsion rendered by a hearing officer under this section to the municinal court or
county court with jurisdiction over the focation where the violation occurred.,

{H3 No decision rendered under this section, and no admission of lability under this section or section 4511.098 of the Revised
Code, is admissible as evidence in any other judicial proceeding in this state,

Sec. 4513.0310. A fraffic law violation for which a civil penalty is imposed under sections 4511.097 to 4511.009 of the Revised
Code s not a moving violation and points shall not be assessed against 2 person’s driver's license under section 4510.036 of the
Revised Code. In no case shall such a violation be reported to the bureau of motor vehicles or motor vehicle registration bureau
department. or office of any other state, nor shall such a viglation be recorded on the driving record of the owner ar anerator of the
yehicle invelved in the violation,

Sec. A511.0911. (A) Upon request, each manufacturer of a traffic law photo-monitoring device shall provide to a local authority
Hizing its devices the mainfenance record.of any such device used in that local authority,

(83£1) Commencing January 2015, not later than the last day of January of each vear, the manufacturer of a traffic law nhoto-
moenitoring device shall provide to the applicable local authority a certificate of proper operation that attests to the accuracy of the
davice in recording a traffic law viplation,

{23 In addition to the requirerment prescribed in divigion (831 of this section, for every suc %3 a vice that is considersd mobile
meaning it is attacmﬁ o a trafler, vehicle, or other wheel eg‘ apparatus 50 that it is easily moved © f:z nt system locations, both of
the following apply

{a).Each local authority shall test the accuracy of each such device with an independent, certified speed measuring device or
some other commonly accepted method prior fo its yse at sach system location

3

(b} Each local suthority shall clearly and conspicuousiv.mark on the gutside of the traller, vehicle, or wheeled apnaratus that
contains tha traffic law photo-monitoring device that the device s contained therein and that the trailler, vebicle. or whesled asparatus
i5 the property of the local authority,

{1 In the case of a traffic law photo-moenitoring device that is used at an intersection to detect violations of saction 451112 of
the Revised Code based on the f&EEuf’e to comply with section 451113 of the Revised Code or a substantiall e wivalent municipal

ordinance, the i“ P authority s zaéi not issue a ticket for a violation based ypon evidence recorded by a traffic law photo-monitoring
device when g vehicle makes alr 5‘,{ or teft turn-on-red-sional if a8l of the following apoly:

{13 The yehicle can make the turn safel

(2).The vehicle comes 10 8 complete stop at any point_prior to completing the turn,

(31 Mo pedestrians are in the crosswalk, or are about to enter the crosswalk, of any approach to the intersection the vehicle
suptes while commencing or making zh e b,

Sec, 4511.0912, Alo
a substantially equivalent my
traffic law photo-monitoring d

1.21 or 4511.211 of the Revised Code or
Hinit based upon evidence recorded by 2

cal 2 at%aﬁs shall not
nicina! ordinance due to fa
unless one of the following applies:

g
]
ey
05
s
-
=
o
L
4
o
w
B
I
on
L
-
*o
LY
g

oy

Appendix Pg. 044

R T IP Pa

.



Bill Text: OH SB342 | 2013-2014 | 130th General Assembly | Enrolled...

RnF O

{A) For a system location fs:i is %@famfj withi
the vehide involved in the violation |

e or local park or recreation area

btw ) 4 %%mét by not less than six miles per hour,

‘éé ab any other location, the vehicle involved in the violation is traveling at a speed that
han ten mites per hour,

Sec, 4%511!{}%13» :;:svisf}rg 45}1@%2 04511 0912 of the Hevised Code {%’A : h i to-monitoring
i 3 of detecting vigiations of sec ¢ 25 of the Revised Code or 2 substantially

89127 of the Revised Code do not affect in any manner either of the following:

by a locat authority of traffic law photo-monitoring devices to detect traffic law violations that is in effect
which such & ban togk e%‘fc*c%

*sa Us

s section, lrrespective of ?h method or means by

( ﬁ‘\mf ban on the use by a local authority of traffic law photo-mo ring a}eg ices to detect traffic law vigiations that takes effect
after the effective date of this section, irrespective of the method or means ‘> which such & han takes effect,

Sec. 4511.204. (A) No person shall drive a motor vehicle, trackless trolley, or streetcar on any street, highway, or property
open to the public for vehicular traffic while using a handheld electronic wireless communications device to write, send, or read a
text-based communication.

(B) Division (A} of this section does not apply to any of the following:

(1) A person using a handheld electronic wireless communications device in that manner for emergency purposes, including an
emergency contact with a law enforcement agency, hospital or health care provider, fire department, or other similar emergency agency
or entity;

(2) A person driving a public safety vehicle who uses a handheid electronic wireless communications device in that manner in the
course of the person's duties;

(3} A person using a handheld electronic wireless communications device in that manner whose motor vehicle is in a stationary
position and who is outside a lane of travel;

(4) A person reading, selecting, or entering a name or telephone number in a handheld electronic wireless communications
device for the purpose of making or receiving a telephone call;

(5) A person receiving wireless messages on a device regarding the operation or navigation of a motor vehicle; safety-related
information, including emergency, traffic, or weather alerts; or data used primarily by the motor vehicle;

(6) A person receiving wireless messages via radio waves;
(7) A person using a device for navigation purposes;

(8) A person conducting wireless interpersonal communication with a device that does not require manually entering letters,
numbers, or symbols or reading text messages, except to activate, deactivate, or initiate the device or a feature or function of the
device;

(9) A person operating a commercial truck while using a mobile data terminal that transmits and receives data;

(10) A person using a handheld electronic wireless communications device in conjunction with a voice-operated or hands-free
device feature or function of the vehicle.

(C){1} Notwithstanding any provision of law to the contrary, no law enforcement officer shall cause an operator of an automobile
being operated on any street or highway to stop the automobile for the sole purpose of determining whether a violation of division (A}
of this section has been or is being committed or for the sole purpose of issuing a ticket, citation, or summons for a violation of that
nature or causing the arrest of or commencing a prosecution of a person for a violation of that nature, and no law enforcement officer
shall view the interior or visually inspect any automobile being operated on any street or highway for the sole purpose of determining
whether a violation of that nature has been or is being committed.

(23 On January 31 of each year, the department of public safety shall issue a report to the general assembly that specifies the
number of citations issued for violations of this section during the previous calendar vear,

(D) Whoever violates division (A) of this section is guilty of a minor misdemeanor.

(E) This section shall not be construed as invalidating, preempting, or superseding a substantially equivalent municipal ordinance
that prescribes penalties for violations of that ordinance that are greater than the penalties prescribed in this section for violations of
this section.

{F) A prosecution for a violation of this section does not preclude a prosecution for a violation of a substantially equivalent
municipal ordinance based on the same conduct. However, if an offender is convicted of or pleads guilty to a violation of this section and
is also convicted of or pleads guilty to a violation of a substantially equivalent municipal ordinance based on the same conduct, the two
offenses are allied offenses of similar import under section 2941.25 of the Revised Code.

(@) As used in this section

(1) "Electronic wireless communications device" includes any of the following:
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(a) A wireless telephone;

(b) A text-messaging device;

(¢} A personal digital assistant;

(d) A computer, including a laptop computer and a computer tablet;

(e) Any other substantially similar wireless device that is designed or used to communicate text.

(2) "Voice-operated or hands-free device” means a device that allows the user to vocally compose or send, or to listen to a
text-based communication without the use of either hand except to activate or deactivate a feature or function.

(3) "Write, send, or read a text-based communication” means to manually write or send, or read a text-based communication
using an electronic wireless communications device, including manually writing or sending, or reading communications referred to as
text messages, instant messages, or electronic mail.

SECTION 2. That existing sections 1901.20, 1907.02, 4511.093, 4511.094, and 4511.204 and section 4511.092 of the Revised
Code are hereby repealed.
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O Const XVIII Sec. 3 Municipal powers of local self-government, OH CONST Art. XVIII, § 3

Baldwin's Ohio Revised Code Annotated
Constitution of the State of Ohio
Article XVIII. Municipal Corporations (Refs & Annos)

OH Const. Art. XVIIL, § 3
O Const XVIII Sec. 3 Municipal powers of local self-government

Currentness

Municipalities shall have authority to exercise al powers of local self-government and to adopt and enforce within their limits
such local police, sanitary and other similar regulations, as are not in conflict with general laws.

CREDIT(S)
(1912 constitutional convention, adopted eff. 11-15-12)

Notes of Decisions (1406)

Const. Art. XVIII, 8 3, OH CONST Art. XVIII, §3
Current through Files 1 to 52 of the 131st General Assembly (2015-2016) and 2015 State Issues 1 and 2.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Exhibit C

IN THE MONTGOMERY COUNTY COMMON PLEAS COURT

CIVIL DIVISION

CITY OF DAYTON. OHIO, : CASE NO. 2015 CV 01457
Plaintiff, : Judge Barbara P. Gorman
V.
STATE OF OHIO, : AFFIDAVIT OF DET.
JASON WARD
Detendant.
STATE OF OHIO )

) Ss:

COUNTY OF MONTGOMERY )

Det. Jason Ward, after being duly cautioned and sworn. states the following:

1.

1

ad

LAy
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I'have personal knowledge of all information contained in this affidavit and
I'am competent to testify to all of the facts contained in this affidavit and to
testify to all matters stated herein.

[ have been employed as a Dayton Police Officer since 2002. As part of my
duties, I oversee the City of Dayton’s Automated Traffic Control
Photographic System (“Program™).

Dayton is an Ohio charter municipality established and governed pursuant
to the Ohio Constitution, the Dayton Charter, and its ordinances and
resolutions.

Dayton enacted the Program by ordinance on June 12, 2002. The initial
ordinance only provided for red light violation cameras. A true and
accurate copy of the Ordinance is attached hereto as Exhibit 1.

Thereafter, on February 17, 2010, the Program was modified to provide for
speed violations as well. The ordinances are codified at Dayton R.C.G.O.
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Section 70.121. The most recent version of the Ordinance 18 attached
hereto as Exhibit 2.

The purpose of the Program was to reduce the number of red light and
speeding violations and related accidents, as well as to conserve limited
Dayton Police resources by using an automated system. See preambles in
Exhibits 1 and 2.

Dayton conducted traffic and accident studies and located the traffic control
cameras at intersections and locations that had high instances of violations
and violation related accidents.

Dayton’s Program has reduced the number of accidents at intersections and
locations where the traffic control cameras have been placed, and have
made Dayton’s streets safer to drive upon.

After installing the red light cameras. Dayton noticed a 45% decrease in red
light violation related accidents at the intersections where the cameras were
installed.

Likewise, there has been an approximately 30% decrease in accidents for all
of the intersections and locations having either a red light or speeding
camera.

The City of Dayton now has over 36 speed and/or red light violation traffic
cameras in place.

The Program provides for civil enforcement imposing monetary liability
upon the owners of vehicles that do not comply with the posted speed limits
or red light signals. Offenders are not issued criminal traffic citations.
Offenses are not enforced by the criminal courts. Points for violations are
not assessed against a vehicle owner’s driving records. Dayton has
implemented an administrative hearing process for those who want to
appeal a ticket, the fine is $85.

The traffic cameras take both video and still pictures of the violations.
Before any citation is issued, a Dayton police officer reviews the video and
pictures to confirm that the vehicle exceeded the speed limit or ran a red
light.

Likewise, the video and pictures are provided to the vehicle’s owner.,

The Dayton Police Department uses its police force to enforce the criminal
laws and protect its citizens. Police officers are deployed to maximize the
deterrent effect and in response to community needs, as determined by local
law enforcement most familiar with local situations. The Dayton Police

[



Department does not have a sufficient number of police officers to permit
Dayton to deploy an officer at the location of each of the traftic photo
enforcement cameras in accordance with Amended Senate Bill 342°s
requirement that an officer be “present.” but not necessarily involved in any
activity. In addition, it would cost the Dayton Police Department millions
of dollars to staff each of the cameras with an officer. The Legislative
Service Commission has determined that putting officers at each device
around Ohio would cost cities $73 million dollars per year statewide. A
true and accurate copy of the Legislative Service Commission Report is
attached hereto as Exhibit 3. This requirement serves no rational public
safety purpose and bears no relationship to the safety. health, or welfare of
Ohio citizens. Not only is there nothing for that officer to do because it is
an automated system, but a Dayton police officer already reviews the video
and pictures for each citation and approves them before any citation is
issued.

16. [f Senate Bill 342 is upheld, the Dayton Police Department’s ability to
deploy its forces as it deems necessary will be restricted. The Program has
alleviated the need for the Dayton Police Department to conduct extensive
conventional traffic enforcement, and allowed Dayton to deploy its officers
more efficiently and better protect its citizens. Senate Bill 342’s requiring
an officer’s presence at each camera location as would defeat that purpose.

17. Moreover, based upon my knowledge. experience, and training, the
elimination or reduction of the Program would result in dramatic increases
in traffic violations and violation related accidents. Research and numerous
studies have shown that removal of photo enforcement results in increases
in violations and violation related accidents.

18. On March 22, 2015, the Lucas County Common Pleas Court issued a
preliminary injunction, enjoining portions of S.B. 342 from going into
effect. A true and accurate copy of the Decision in that case is attached
hereto as Exhibit 4.

19.

Further affiant sayeth naught,

..

Y
Det. #ds0on Ward

Sworn to before me, a Notary Public in and; for the State of Ohio, and subscribed in
the presence by the said Det. Jason Ward this 3" day of March 2013.

Ml
yary Public

O C, LR, Moomey &
Moty P, 20mig of (ke

L
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Exhibit 1

AN ORDINANCE

Supplementing and Amending the Revised Code of General
Ordinances by the Enactment of Section 70.121 and the
Amendment of Section 70.99, Regarding an Automated Traffic
Control Photographic System.

WHEREAS, The City seeks to reduce the frequency of vehicle operators running red
traftic lights; and

WHEREAS, The frequency of running red lights creates a substantial risk to the
safety of citizens on the roadway; and

WHEREAS, An automated traffic control photographic system will assist the Dayton
Police Department by alleviating the necessity for conducting extensive conventional traffic
enforcement at high accident intersections; and

WHEREAS, The adoption of an automated traffic control photographic system
will result in a significant reduction in the number of red li ght violations and/or accidents
within the City of Dayton; now, therefore,

BE IT ORDAINED BY THE COMMISSION OF THE CITY OF DAYTON:
Section 1. That Section 70.121 of the Revised Code of General Ordinances is be

cnacted to read as follows:

70.121 CIVIL PENALITIES FOR AUTOMATED TRAFFIC CONTROL
PHOTOGRAPHIC SYSTEM.

(A) Applicability.

(1) Notwithstanding any other provision of the traffic code, the City of
Dayton hereby adopts a civil enforcement system for red li ght camera system
violations as outlined in this ordinance. The automated traffic control photographic
system (ATCPS) imposes monetary liability on the owner of a vehicle, for failure of
an operator thereof to comply with traffic control indications in the City of Dayton in
accordance with the provisions of this Ordinance.
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(2) The City of Dayton shall be responsible for administering the
ATCPS. Specifically, the Dayton Police Department or its designee shall be
empowered to install and operate an automated traffic control signal photographic
system within the City of Dayton.

(3) This ordinance applies whenever traffic is controlled by traffic
control signals exhibiting different colored lights, or colored lighted arrows,
successively one at a time or in combination. Only the colors green, red and yellow
shall be used, except for special pedestrian signals carrying a word legend, and said
lights shall indicate and apply to drivers of vehicles and trackless trolleys, as follows:

(a) Green indication means the same as defined in Section
70.13(b)(1)(a), (b), and (c).

(b) Steady yellow indication means the same as defined in
Section 70.13(b)(2)(a), (b).

(c) Steady red indication means the same as defined in Section
70.13(b)(3)(a), (b), (c), and (d).

(4) Intersections in which an ATCPS is installed shall have visible
postings upon approach of the intersection that the intersection is equipped with an
automated traffic control signal monitoring system.

(5) The City of Dayton Police Department or its designee shall
administer the ATCPS program and shall maintain a list at each Police District of
system locations within the city limits where traffic-control photographic systems are
installed.

(6) Whenever a Dayton Police Officer witnesses a violation of
Section 70.13(b)(3) or Ohio Revised Code Section 4511.13, and has issued a citation
pursuant to those sections, this ordinance does not apply. However the recorded
image may be used as evidence for a violation of Section 70. 13(b)(3) or Ohio
Revised Code Section 4511.13. Any citation for a violation of Section 70.13(b)(3)
or Ohio Revised Code Section 4511.13 issued personally by an officer of the City of
Dayton Police Department at an ATCPS location shall not be issued in the manner
described under this ordinance. The citation shall be treated in the same manner as
prescribed by Dayton Police Department policy 3.03-4 IV,

(7) This ordinance shall not apply to violations mvolving vehicle or
pedestrian collisions.

3%
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(B) Definitions.

For purposes of this ordinance, the following words and phrases shall have
the meanings indicated.

(1) “Owner” means the registered owner of a motor vehicle as
identified by the Bureau of Motor Vehicles for the state registered or a lessee of a

motor vehicle under a lease of 6 months or more.

(2) “Recorded Images” means images recorded by an automated
traffic control signal photographic system on any of the following:

(a) Two or more photographs; or

(b) Two or more microphotographs; or

(¢) Two or more electronic images; or

(d) Two of more Digital images; or

(e) Videotape; or

(f) Any other medium; and

(g) Showing the front or rear of a motor vehicle and on at least
one image or portion of tape, clearly identifying the license plate number of the
motor vehicle.

(3) “Automated Traffic Control Signal Photographic System” means

a device with one or more motor vehicle sensors, installed to work in conjunction
with a traffic control signal, to produce recorded images of motor vehicles entering
an intersection against a red signal indication.

(4) “In Operation” means operating in good working condition.

(5) “Hearing Officer” means an independent third party, not
employed by the City of Dayton Police Department or its designee.

(6) “System Location™ is the approach to an intersection toward
which a photographic, microphotographic, electronic image, digital image,
videotape, or any other medium is directed and is in operation. It is the location
where the automated traffic control photographic system is installed to monitor
offenses under this ordinance.
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(7) “Responsible Party” is the person who was operating the vehicle
at the time of the violation or the person who had care, custody, and control of the
vehicle at the time of the violation.

(C) Violation.

(1) It shall be unlawful for a vehicle to cross the stop line at a system
location when the traffic controls signal for that vehicle’s direction of travel is
emitting a steady red light. The owner of the vehicle shall be responsible for a
violation under this section, except when the owner can provide evidence that the
vehicle was in the care, custody, and control of another person at the time of the
violation, as described in subsection (C)(2).

(2) The owner of the vehicle shall not be responsible for the violation
if, within fifteen (15) calendar days after notification of liability, the owner furnishes
the City of Dayton Police Department or its designee with:

(a) The name and address of the person who leased, rented, or
otherwise had the care, custody, and control of the vehicle at the time of the
violation; or

(b) An affidavit by the owner stating that at the time of the
violation, the vehicle or the license plates of the vehicle involved were stolen or were
in the care, custody, or control of some person who did not have the owner’s
permission to use the vehicle, or that the motor vehicle or registration plates of
vehicle were stolen before the violation occurred and were not under the control or
possession of the owner at the time of the violation. In order to demonstrate that the
vehicle or the license plates were stolen before the violation occurred and were not
under the control or possession of the owner at the time of the violation, the owner
must submit proof that a police report about the stolen motor vehicle or license plates
was filed prior to the violation or within 48 hours after the violation occurred.

(3) A certified copy of the notice of liability alleging the violation of
this ordinance occurred, sworn to or affirmed by a duly authorized Police Officer of
the City of Dayton, with the recorded images produced by an automated traffic
control signal photographic system shall be prima facie evidence of the facts
contained therein and shall be admissible in a proceeding alleging a violation under
this ordinance.

(4) If the vehicle mvolved in the violation is a commercial vehicle
and the notice of liability is issued to a corporate entity, the corporate entity must
provide to the Dayton Police Department or its designee an affidavit, swom to or
affirmed by the statutory agent of the corporate entity, that:

(a) States that the person/entity named in the notice of liability
was not in operation of the vehicle at the time of the violation; and
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(b) Provides the name, address, and driver’s license
identification number of the person who was in operation of the vehicle at the time of
the violation.

(D) Notice of Liability.

(1) The notice of liability shall be processed by the City of Dayton
Police Department or its designee, and shall be served by ordinary mail to the
owner’s address as given on the motor vehicle registration from the Bureau of Motor
Vehicles of the state registered. The notice of liability shall include:

(a) The name and address of the registered owner of the
vehicle;

(b) The license plate number of the motor vehicle involved in
the violation;

(c) The violation charged;

(d) The location of the intersection;
(e) The date and time of the violation;
() A copy of the recorded image(s);

(g) The amount of the civil penalty imposed and the date by
which the civil penalty should be paid and where the payment should be made;

(h) A signed statement by a Dayton Police Officer that based
on inspection of recorded images, the motor vehicle was being operated in violation
of subsection (C)(1)of this ordinance, and a statement that the recorded images are
prima facia evidence of a violation of subsection (C)(1) of this ordinance;

() Information advising the person alleged to be liable of the
options as provided in subsection (E)(1) of this ordinance:

(J) The time, place, and manner in which an administrative
appeal can be initiated and a warning that failure to exercise the options provided
under subsection (E)(1) of this ordinance in a timely manner is an admission of
lability.

(2) The City of Dayton or its designee may mail, by ordinary mail, a
warning notice in lieu of notice of liability under this ordinance.
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(3) Except as provided in subsection (E)(3)(b), a notice of liability
issued under this ordinance shall be mailed no later than fifteen (15) calendar days
after the alleged violation.

(4) Except as provided under subsections (E)(3)(a) of this ordinance,
the Dayton Police Department or its designee may not mail a notice of liability to a
person who is not the owner of the vehicle.

(E) Administrative Appeal.

(1) An owner or responsible party who receives a “notice of liability”,
under this ordinance may do one of the following:

(a) Pay the civil penalty, in accordance with instructions on
the notice of liability; or

(b) Within fifieen (15) calendar days provide the Dayton
Police Department or its designee information as to the driver of the vehicle, at the
time of the violation; or

(¢) Contest the notice of liability by filing a written request for
review of the notice of liability with payment in the amount equal to the amount of
the civil penalty to the City of Dayton Police Department or its designee. An
individual desiring a hearing must post payment equal to the amount of the civil
penalty before an appeal hearing will be scheduled. A written notice of request for
review must be filed within fifteen (15) days after receipt of the notification of
liability. The failure to give notice of request for review within this time period shall
constitute a waiver of the right to contest the notice of liability. A Hearing Officer
shall hear reviews. A hearing shall be held within ten (10) business days of the
receipt of the request for review; this time may be extended upon a written request
for additional time.

(1) The Hearing Officer shall determine whether a
preponderance of evidence establishes that a violation of this ordinance occurred and
the person requesting the review is liable. A certified copy of the notice of liability
alleging the violation of this ordinance occurred, sworn to or affirmed by a duly
authorized Police Officer of the City of Dayton, with the recorded images produced
by a traffic control photographic system shall be prima facie evidence of the facts
contained therein and shall be admissible in a proceeding alleging a violation under
this ordinance. Adjudication of liability shall be based on a preponderance of the
evidence.

(i1) If the Hearing Officer finds sufficient evidence of a
violation, but the owner or the responsible party is not liable, the Hearing Officer
shall, in writing, issue a decision finding the individual not liable and submit it to the
City of Dayton Police Department or its designee.

Appegr
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(2) If the owner or responsible party chooses to contest the notice of
liability, the Hearing Officer may consider any of the following as an affirmative
defense of a violation:

(a) That the driver of the vehicle passed through the
intersection in order to vyield the right-of-way to an emergency vehicle in accordance
with Ohio Revised Code Section 4511.45, or to a funeral procession in accordance
with Section 71.13.

(b) That the motor vehicle or registration plates of the motor
vehicle were stolen before the violation occurred and were not under the control or
possession of the owner at the time of the violation. In order to demonstrate that the
motor vehicle or the registration plates were stolen before the violation occurred and
were not under the control or possession of the owner at the time of the violation, the
owner must submit proof that a police report about the stolen motor vehicle or
registration plates was filed prior to the violation or within 48 hours after the
violation occurred.

(¢) That this section is unenforceable because at the time and
place of the alleged violation, the traffic control signal was not operating properly or
the traffic control signal monitoring system was not in proper position and the
recorded image is not legible enough to determine the information needed.

(d) Evidence, other than that adduced pursuant to subsection
(E)(2)(b) of this ordinance, that the owner or person named in the notice of liability
was not operating the vehicle at the time of the violation. To satisfy the evidentiary
burden under this subsection, the owner or person named in the notice of liability
shall provide to the Hearing Officer evidence showing the identity of the person who
was operating the vehicle at the time of the violation, including, at a minimum, the
operator’s name and current address, and any other evidence that the Hearing Officer
deems pertinent.

(3) If the Hearing Officer finds that the person or entity named in the
notice of liability was not operating the vehicle at the time of the violation or
receives evidence under subsection (E)(2)(d) identifying the person driving the
vehicle at the time of the violation, the Hearing Officer shall provide to the City of
Dayton Police Department or its designee within five (5) calendar days, a copy of
any evidence substantiating who was operating the vehicle at the time of the
violation.

(a) Upon the receipt of evidence of the responsible party
pursuant to this subsection or pursuant to subsection (C)(2)(a), the City of Dayton
Police Department or its designee may issue a notice of liability, with the name and
address of the responsible party and the information required by subsection

g
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(D)(1)(b),(c),(d),(e),(£),(g).(h),(1), and (j) of this ordinance, to the person that the
evidence indicates was operating the vehicle at the time of the violation.

(b) A notice of liability issued under this subsection (E)(3)
shall be sent by ordinary mail no later than five (5) business days after receipt of the
evidence from the Hearing Officer or the owner.

(F) Civil Penalties.

(1) Unless the driver of the motor vehicle received a citation from a
police officer at the time of the violation, the owner or responsible party for the motor
vehicle is subject to a civil penalty if the motor vehicle is recorded by an automated
traffic control photographic system while being operated in violation of this ordinance.

(2) A civil penalty under this ordinance may not exceed $250.00.
Persons who choose to pay the civil penalty without appearing before a Hearing
Officer may do so in the manner indicated on the notice of liability.

(3) A violation for which a civil penalty is imposed under this
ordinance is not a moving violation for the purpose of assessing points under Ohio
Revised Code Section 4507.021(16) for minor misdemeanor moving traffic offenses
and may not be recorded on the driving record of the owner or operator of the
vehicle and shall not be reported to the Bureau of Motor Vehicles;

(G) Collection of Civil Penalty.

If the civil penalty is not paid, the civil penalty imposed under the provisions
of this ordinance shall be collectible, together with any interest and penalties thereon,
by civil suit.

Section 2. That Section 70.99(A) of the Revised Code of General Ordinances is

hereby amended to read as follows:

70.99 GENERAL PENALTY FOR TITLE VIL

(A) Whoever violates any provision of this title, for which no penalty is
otherwise provided, is guilty of a minor misdemeanor on a first offense; on a second
offense within one year after the first offense, such person is guilty of a misdemeanor
of the fourth degree; on each subsequent offense within one year after the first
offense, such person is guilty of a misdemeanor of the third degree. When any
person is found guilty of a first offense for a violation of Section 71.50 upon a
finding that he operated a motor vehicle faster than 35 miles an hour in a business
district, or faster than 50 miles an hour in other portions, or faster than 35 miles an
hour while passing through a school zone during recess or while children are going
to or leaving school during the opening or closing hours, such person is guilty of a
misdemeanor of the fourth degree.
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Section 3. That Section 70.99(A) of the Revised Code of General Ordinances, as

heretofore enacted by the Commission, is hereby repealed.

PASSED BY THE COMMISSION .. ) URE. | A 200
UNe |
SIGNED BY THE MAY R s, s 2002

MAY QR-6FTHE CTTY OF DAY TON-OHf6—

ATTEST:

%{4@

of the Commission

APPROVED AS TO FORM:
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Exhibit 2

AN ORDINANCE

A2t afthe B

layion Re

WHERE,
speed s and

5. The Chy seeks to reduce the frequency of vehicle operators exceeding posted

antial risk o

WHE
the safery of ¢f

5. The frequenc ceeding posted speed limits creates g sub
zeng on the roadway; and

WHEREAS, Adding speed enfivcement 1o the automaed traffic control photographic
system will assist the Dayion Police Department by aleviating the necessity for conducting
extensive conventional traffte enforcement at high sccident lovations: and

WHEREAS, The adoption of an automated raffic contral photographic system with speed
enforcement capabilities will result ina significant reduction in the number of speeding violations
andior accidents within the City of Dayion: and

WHEREAS, For the immediate preservation of the public peace, property,
health and s »and the usual daily operation of the various ¢ ity departments, it is necessary that
s Ordinance ke effect at the earfiew possible date; now, therefore,

BE [T ORDAINED BY THE COMMISSION OF THE CITY OF DAYTON:

Sectivn L That Section 70,121 of the Revised Code of Creneral Ordinances be, and hereby
is, wmended woread as follows:

Section TL121. Civil Penalties For Antomated Trafiiec Control Photographic System.
(AY Applicabilfiv.

(1) Notwithstanding any other provision of the traffic code, the ity hereby adopts a civil
enforcement system for red light and speeding violations as cutlined in this seotion, The
automted traffic control photographic svstem (ATCPS) imposes monetary Habifity on the
owner o a vehicle, for Giture of an operator therenf 1o somply with raffic control indications
andior posted speed Hroits in the ¢ity in scoardance with the provigions of this section.

2 fty shalt be responsible for administering the ATCPS. Specitically. the Dayvton
Police Department or iis d ce shall be empowered to Hand operate ATCPS for
enforcement of red Hght and speed vielations within the sity of Duyton,

(33 This section applies whenever taffic is controlled by waifie control stgrals exhibiting
ditferent colored lghts, or colored Hghted arrows, success ely one gt a thvie or in
combination. Only the eolors green. red and yellfow shall be used, except i cial
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(43 This sec

{61 Lovations with an ATUPS shafl have visible postings upon approach that the location is
equipped with an sutemated traffic control signal monitaring system.

{7y The City of Dayion Police Department or ity designee shull administer the ATOPS
program and shall maintain a list af cach Polive District of system locations within the ity
limits where ATUPS wre located,

{8) Whenever a Dayion Police Officer witnesses a violation of § 7T0.83bH3L § 7150, oy
Ohio Revised Code Sections 451113 and 451121 and has fssued a citation pussuant to those
sections, this section does not apply. However the recorded image and/or radar reading may
be used as evidence for a violation of Section § 70,1 4bH 3, § 7130, or Ohio Revised Code
Sections 451113 and 4511.21. Any citation for a violation of Section § 70.13(BH3), & 71.54,
or Ohio Revised Code Sections 431113 and 431121 issued personally by an officer of the
City of Dayton Police Department at an ATCPS Tocation shall not be issued in the manner
described under this section. The citation shall be weated in the same manter as preseribed by
Dayton Police Department Policy 3.03-4 1.

{91 This section shall not apply 0 viclations mvolving vehicle or pedestrian collisions,

By Definitions. For purposes of this section, the folfowing words and phrases shall have the

meanings indicsted:

Crwrier. The reglstered owner of 2 motor vehivle as identified by the Buresu of Motor Velioles
for the state registered or a lesser of a motor vehicle under a lease of six months or more.

Recorded images. Images recorded by an automated taffic controd photographic system on any
of the following:

tay Two or more photographs: or

(hy Two or more mivrophotographs; or

&) Two or more electronic images; or

ey Too of more digital images: or

te} Videotape: or

iy Any other mediom; and

) Showing the front or rear of 2 mutor vehicle and on at least one image or portion of

tape. clearly identifying the license plate number of the motor vehicle,
Autamated Traffic Control Photographic System. A device with one or more motor vehiole
sensors that produces reeorded fmages of motor vehicles violating a red signal indication and/or
captore recordings of vehicle speed measurements.

o]
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' which a photographic, microphot phie, elegironic i
enent o any other medium is directed and is in
aphic systeny is set-up or

enr fovation, A location
digital bmage, videotape, radar, s
aperation. 1 is the location where the awtomated traffic control phe
located w monitor offenses under this section.

arty. The person who was operating the vehicle af the time of the vielation or the
. )

Respo, 2
person who had care, custody, and control of the vehicle af the time of the vio

0y Finkorion

{1} b shall be unlawfil for a vehicle t cross the stop line at o system location when the
traffic controls signal for that vehicle’s direction of travel is emting a steady red bght or
emitting 3 flashing red Hght, The owner of the vehicle shall be responsible for a viclation
under this seotion. except when the owner can provide evidence that the velicle was in the
care, custody, and control of ancther person at the time of the violation, as described in
subsection (UH3)

(23 1t shall be unlawlul to operate a motor vehicle, motorized Bieyele, or trackless trolley
at a speed greater than posted or is established pursuant to the provisions of § 71 50 and
R §451L21 The owner of the vehicle shall be responsible for a vialation under this
section, except when the owser can provide evidence that the vehicle was in the care,
custody, and control of anvther person at the time of the violation, us described in
subsection (U3

(3} The owner of the vehicle shall not be responsible for the civil vinlagion if, within
thirty (30 calerdar days after novification of Hability, the owner furmnishes the Cityof
Dayton Police Department or s designee with:

{ay The same and address of the person who leased, rented, or otherwise had the
care, custody, and control of the vehicle at the time of the viokstion: or

th} An affidavit by the awner stating that at the time of the violation, the vehicle
ar the Heense plutes of the vehicle involved were stolen or were in the care,
sustody, or controd of some person who did not have the owner's PETHHSNION 10 use
the vehicle, or that the motor vehicle or registration plates of vehicle were swlen
before the violation occurred and were not under the control or possession of the
owner it the time of the violation. Tn order 1 demonsteate that the vehicle or the
license plates were stolen before the violation socurred and were not under the
control or possession of the owner at the thne of the violation, the ownor must

submit prood that a police report about the stolen motor velicle or Hieense plates
was fHed prior to the violation or within (briy-cight (483 hours afier the violation
accurred,

y of the notice of lability alleging the vielution of this section

or affirmed by 2 duly authorized police officer of the
3
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mid

soduced by an sutomated raffic cont
e of the fis s comtained thersin and 5

CCiion.

sith the recorded
shall be prima fa;
proceedis

/. the corponte entity mmz ;}:mié%: oy the [
e an sifidavit, sworn w or affirmed by the statitory sgent

Police E}zmm‘aﬁzi oF its
of the corporate entity, the

(a} States that the person/entity narmed in the notice of Tiability was ot in
operation of the vehicle at the time of the violstion: and
(8} Provides the nume, address, and driver's license identification number of the
person who was i operation of the vehicle st the thne of the v

sPacny.

(13} Notice of Livhility,

{1¥The notice of Hability shall be processed by the City of Davton Police Department or
its designee, and shall be served by ordinary mail to the swner's address as given on the
motor vehicle reglstration from the Burean of Motor Vehicles of the state segistered. The
notice of Habifity shall include:

fay The name and address of the registered owner of the vehicle;

by The Leense plate number of the motor vehicle involved in the viclation;

(¢} The viokation charged. if the viclation s for speed, by the vehivles speed af the

time of the viclation and the posted speed must be stated:

{d} The location of the violation;

(e} The date and time of the violation;

() A copy of the recorded bmage{s);

{g) The amount of the civil penalty fmposed and the date by which the civil

penaity should be paid and where the payment should be made:

thy A signed statement by a Dayton Police Officer that based on inspection of

recorded images andior spwé measurement readings, the motor vehicle was being

operated in viclation of subsection (O 1y or (02 of this section, and a datement

that the recorded images snd/or speed measurement readings are prima facia

evidence of g violation of subsection (C¥ 1) o (O H2y of this section

iy Information advising the person alleged to be liable of the aptions as provided

in subsection { yof this section;

{;} The time, place, and manner I which an administrative appeal can be :mzmmﬁ
and a warning that failure to exercise the options provided under subsection (5301

wf‘ this section fn a tmely manner §s an admission of labifity,

The City of Dayton or its designee may mail, by ordimary mail, a warning notice in
Hew of notice of Hability under this section,

H

(3¥b}. a notice of Hability issued under thig
{20} calendar days afier the alleged violation,

£33 Except as provided i subsection (B
section shall be mailed no tater thas tvenn

(43 Exuvept as provided ander subsection {(E33%a) of this section, the Dayton Police
Department or its designee may not owmil 2 potice of Hability to a person who ig not the
awner of the vehicle,

4
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v who reeeives a "notice of Hability”, under this

s provide the Dayton Police Department or its
ion as 1o the driver of the vehicle, at the time of the violation:
“ontest the notics of Hability by filing 2 written request for review of the
ice of Hability with payment in the amount equal to the amount of the civil
penalty to the Uity of Dagton Police Department or #ts desianee. An individual
desiring 2 hearing must pust payment equal o the amount of the eivil penalty
before an appeal hearing will be seheduled. A wrinien notice of request for review
must be filed within thiny (30} days afier receipt of the notification of Habiliy,
the failure o give notice of request Tor review within this time period shall
constitute a waiver of the right to contest the notice of Hiability. A Hearing Officer
shial} hewr the request for review. A hearing shall be held within thirty (30
business duys of the receipt of the request for review: this time may be extended
upon a written request for additional tme.
{1y The Hearing Officer shall determine whether a preponderance of
evidence establishes that o violation of thiy section securred and the
person requesting the review is Hable, A certified copy of the notice of
lability alleging the vislation of this section occurred, sworn 1o or
affirmed by a duly suthorized Police Officer of the Clty of Davion, with
the recoeded images produced by a rraffic contrel photographic system
shall be prima fecie evidence of the facts contained therein and shall be
admissible in a proceeding alleging a violation under this section.
Adjudication of liability shall be based on 2 preponderance of the
evidene.
{ity 1 the Heaving Officer finds sufficlont evidence of a violation, bui the
owner or the responsible pany is not Hable, the Hearing Officer shall, in
writing, issue a decision finding the individual not lable and submit it 10
the City of Dayton Polive Department or is desiznee.
111y Al Bearings are open to the public.

{23 I the cwner or responsible party chooses Lo contest the notice of Hability, the Hearing
Officer may consider any of the following as an alfirmative defense of 2 vielation:

(a} That the driver of the vehicle ed through the Intersection in order to yigld
the right-of-way o an emergency vehicke in accordance with Ohio Revised Code
Section 451145, or to a funeral procession in accordance with 8 7113

{5y That the motor vehicle or registration plates of the motor velisle were stolen
before the vislation scourred and were not under the control or possession of the
ewner at the thne of the vinlation. In order to demonstrate that Ure motor vehicle
or the registration plates were stolen before the violation occurred and were not
umder the control or po 1 of the owner at the time of the violation, the nwner
st submit proof that a police report about the stolen motor vehicle or
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ed prior to the vielation or within forty-eight (48) hours

registration plates

: the violation occurved.

“hat this section is smmw&wb @ ?xu use at the timne and place of the alleged
sor were not operating g:zw;f:?i;, or

h to determine the information

S

} gé%ﬁ%é en
section d z,>§ z%m. section.
her than that adduced purseant to subsects K2 bY of this
section, that the owaer or person named In the notice of %m%ﬁzim was not operating
the vehicle at the thme of the vielation. To satisfy the evidentiary burden under this
subsection, the owner of person named in the notive of Hability shall provide
the Hearing Officer evidence showing the identity of the person who was
operating the vehicle at the tme of the violation, including, at 2 minimum, the
ator's name and current address, and any other evidence that the Hewring

cer deems pertinent,

the ATOPS 5

&

{33 1 the Heaving Officer finds that tee person or entity numed in the notice of Habiliy
was 1ot operating the vehicle at the thme of the violation or receives evidence under
subsection (EX2Hd) identifying the person driving the vehicke at the time of the violation,
ignee
idence substustinting who was operating the

the Hearing Officer shall provide to the Clty of Davion Police Department or its &
within five (3 calendar day

Lacopy of any ¢
station.

vehivle atthe ime ofithe v

fa) Upaon the receipt of evidence of the responsible party purseant to this
subsection or pursuant o subsection (CY3)(al, the City of Dayton Police
Deparunent or #s designee may ssue 2 notice of hability, with the name and
address of the responsible party and the information required by subsection

{3 Dby (o). (), ey, €0, (g, (), () and () of this section,  the person that the
evidence indivates was operating the velicle at the trme of the viclation.

() A potice of Hability issued under (his subsection {E3 3} shall be sent by
ardinary mail no later tha five {5} business days after receipt of the ev zémec
from the Hearing Officer or the owner,

Yy v Peradties.

1y Unless the driver of the motor vehicle received a citation from a police oificer at the
time of the viokation, the owner or responsible party for the motor vehicle s sublect o a
civil penslty i the motor vebicle s vecorded by ATCPS while being operated in vinlation
of this section,

£2% A civil penalty under this section may not exceed Two Hundred Fitty Dollans 13250y
By 3 : 3 3
er vislation. Persons who choose w pay the civil penalty without appearing before o
£ ey penaity ppeanng
Hearing Officer may do 5o i the manner indicated on the notice of Hability,

35 A violation for which 5 civil penalty s imposed under this section 15 not a moving
viskation & e purpose of assessing points under Ohiio Revised Code Section

4 36GLCH 3T for minor misdemeanor moving traffic offenses and may not be recorded
o the driving record of the owner o operator of z%ag vehicle and shall not be reported to
the Bureau of Motor Vebhicles.

&
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civil penaliy
ey will be assessed ¢ Twe

cased under this subsection s

y-Fi

st paid within thirty {
3 late foe in pddition o

A4 Penadiy.

il penalty is not paid, the civil pe s imposed under the provisions of this seetion shall
sliectible, together with any interest and penaliies thergon, by civil suin

Seetion 2. That existing Section 70,121 of the Revised Code of General Ordinanves is
repealed.

Section 3. That for the re ed i the preamble hereof, this Ordinance is declared 16 be
an emergency measure and shall take effect inmedintely upon its passage.

PASSED BY THE COMMISSIO
SHGNED BY THE MAYOR

A ;%g’é& iy

Savor of the City of Day @ o

BACK
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Exhibit 3

Ohio Legislative Service Commission

Garrett Crane

Fiscal Note & Local Impact Statement

Bill: Sub. S.B. 342 of the 130th G .A. Date: December 1, 2014
Status: As Passed by the Senate Sponsor: Sen. Seitz

Local Impact Statement Procedure Required: Yes

Contents: Traffic law photo-monitoring devices

State Fiscal Highlights

e No direct fiscal effect on the state.

Local Fiscal Highlights

e If new officers are hired and posted at each of the approximately 250 traffic law
photo-monitoring devices currently in use, then staffing these devices 24/7 will cost
about $73.0 million statewide per year. Given this cost, municipalities may decrease
their use of the devices to a level supported by existing resources.

¢ If municipalities choose to decrease or eliminate their use of the devices, they will
see a reduction in fine revenue generated. Approximately $12.0 million to
$15.0 million per year in fine revenue is currently being generated statewide.

Vern Riffe Center @ 77 South High Street, Ninth Floor # Columbus, Ohio 43215-6136 M Telephone (614) 466-3615
www.|sc.state.oh.us
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Detailed Fiscal Analysis

Stationing an officer at each device

The bill establishes several conditions for the use of traffic law photo-monitoring
devices by local authorities to detect certain traffic law violations.! Most significantly,
the bill requires a law enforcement officer to be present at the site of the device at all
times during its operation.

According to the Insurance Institute for Highway Safety and various media
reports, as of December 2014 there are approximately 250 traffic law photo-monitoring
devices being used by 15 municipalities in Ohio. The table below summarizes the
municipalities using photo-monitoring devices and whether their purpose is to enforce
red light and/or speed violations.

Akron Summit Speed
Ashtabula Ashtabula Red Light, Speed
Columbus Franklin Red Light, Speed
Dayton Montgomery Red Light, Speed
East Cleveland Cuyahoga Red Light, Speed
Hamilton Butler Speed
Middletown Butler/Warren Red Light
Newburgh Heights Cuyahoga Speed
Northwood Wood Red Light, Speed
Parma Cuyahoga Speed
Springfield Clark Red Light
Toledo Lucas Red Light, Speed
Trotwood Montgomery Red Light, Speed
Village of Lucas Richland Speed
West Carroliton Montgomery Red Light, Speed

The bill's requirement that a law enforcement officer be present at the site of a
device may have a significant fiscal impact on these municipalities. Operating the
devices for 24 hours per day and seven days per week will require at least four officers
for each device — a total of approximately 1,000 officers for all 250 devices statewide. If
these jurisdictions hire 1,000 new officers to be posted at each device location, and the
average annual salary and benefits of a police patrol officer in Ohio is about $73,000,
then the maximum annual cost of stationing an officer at each device is approximately
$73.0 million (1,000 officers x $73,000 per officer).

! Currently, the devices are used to detect instances of running a red light or violating the speed limit.
2
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In Ohio, red-light violations range in fines from roughly $100 to $200 per offense.
Since municipalities tend to utilize private vendors to provide the equipment used to
enforce the violations, the vendors receive a percentage of the fine revenue, ranging
from 30% to 60% of the ticket value. Factoring in the $73,000 per year an officer receives,
between one and four citations will need to be issued per camera location in order to
off-set cost of stationing an officer at a given traffic camera location per shift. If a camera
location is to be staffed for a 24-hour period, between four and 16 citations will need to
be issued to completely off-set the cost of stationing an officer at any given location.?

It is also possible that municipalities will find that hiring the number of new
officers necessary to continuously operate the current number of devices is cost
prohibitive, and, instead, will decrease the use of the devices to a level at which they
can utilize existing resources. For example, a municipality may operate fewer devices or
only operate them at peak traffic times at locations yielding the greatest revenue.

Alternatively, municipalities may completely eliminate the use of the devices. A
reduction in the use of the devices will result in a reduction in fine revenue. In the last
few years, annual fine revenue has ranged from tens of thousands of dollars to more
than $5.0 million per municipality, depending on the number of devices in that
municipality. Statewide, annual fine revenue may be from $12.0 million to
$15.0 million.3

Other conditions for use of devices

The other conditions for use of the devices that are imposed by the bill include
requiring local authorities to (1) conduct a safety study of each location that is being
considered for a device, (2) conduct a public information campaign, (3) publish notice of
the intent to use the devices (including where the devices will be used and the date on
which the devices will become operational), (4) refrain from imposing fines for
violations detected by a device for at least 30 days after deployment of the device, and
(5) erect signs leading up to each intersection where a device is located. These
requirements may also increase costs for municipalities choosing to use the devices. It is
probable, however, that many of the 14 municipalities who currently use the devices
already meet many of these requirements.

State fiscal effects

As violations detected by traffic law photo-monitoring devices are not criminal
convictions and do not go on a person's driving record, the bill will have no direct fiscal
effect on the state.

SB03425P.docx/th

? These figures were calculated by dividing $73,000 by the amount of a ticket fine, then accounting for the
cost of a vendor's percentage. Actual figures ranged between 1.3 tickets and 3.2 tickets per shift.

? There is no official record of fine revenues statewide. This estimate is based on media reports and
contacts with municipalities currently using the devices.

3
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Ohio Legislative Service Commission

SENATE MEMBERS HOUSE MEMBERS

Keith Faber, Chairperson William G. Batchelder, Vice-Chairperson

Edna Brown Larry Obhof Ron Amstutz Tracy Maxwell Heard
Mark Flanders Cliff Hite Thomas F. Patton Armond Budish Matt Huffman

Director Eric Kearney Chris Widener Cheryl L. Grossman Barbara R. Sears
Memorandum
R-130-3032
To: The Honorable Kevin Bacon
Ohio Senate

From: Amanda M. Ferguson, Staff Attorney
Date: February 5, 2014

Subject: Home rule issues in Am. H.B. 69

You recently asked for an analysis of the home rule provisions of the Ohio
Constitution and how those provisions might affect Am. H.B. 69. That bill generally
prohibits the use of traffic law photo-monitoring devices by local authorities and the
state highway patrol, except in a school zone during specific hours. Home rule analysis
is very fact specific and it is difficult to predict how a court might rule on any given
issue. However, given the current state of the law as outlined by the Ohio Supreme
Court, it appears that this bill could potentially be ineffective as applied to municipal
corporations due to the municipal home rule provisions of the Ohio Constitution.

Background on constitutional home rule authority

In Ohio, municipal corporations (cities and villages) have certain powers,
commonly referred to as "home rule" authority, that are granted to them in Article XVIII
of the Ohio Constitution. Specifically, Article XVIII, section 3 provides:

Municipalities shall have authority to exercise all powers of
local self-government and to adopt and enforce within their
limits such local police, sanitary and other similar
regulations, as are not in conflict with general laws.

A statute enacted by the General Assembly that interferes with a municipal
corporation's home rule authority may be invalid as applied to the municipal
corporation unless the statute is sanctioned by another provision of the Ohio
Constitution.

The Ohio Supreme Court uses a three-step test to determine if a state statute
takes precedence over a municipal ordinance. First, the court determines whether the
municipal ordinance at issue involves an exercise of local self-government or an
exercise of local police power. Second, the court determines if the state statute that

Appendjg(nﬁgc_e CF© & 77 South High Street, Ninth Floor @& Columbus, Ohio 43215-6136 & Telephone (614) 466-3615
www.|sc.state.oh.us



Senator Bacon
February 5, 2014 Page 2

relates to the same issue as the municipal ordinance constitutes a "general law" for
purposes of home rule analysis. Third, the court determines if the municipal ordinance
conflicts with the general law.!

Exercise of local self-government or police power

In a home rule analysis, the court first determines whether the municipal
ordinance at issue involves an exercise of local self-government or an exercise of police
power. Generally, if the ordinance relates solely to the exercise of local self-government,
then the ordinance prevails over a conflicting state statute because a municipal
corporation is constitutionally authorized to exercise all powers of local self-
government.? However, if the ordinance relates to an exercise of police power, rather
than local self-government, the court must determine if the municipal ordinance
conflicts with a general law.?

Existence of a general law

The second step in the home rule analysis is to determine if the state statute is a
general law. In order to constitute a general law for purpose of home rule analysis, a
state statute must: (1) be part of a statewide and comprehensive legislative enactment,
(2) apply to all parts of the state alike and operate uniformly throughout the state,
(3) set forth police, sanitary, or similar regulations, rather than purport only to grant or
limit legislative power of a municipal corporation to set forth police, sanitary, or similar
regulations, and (4) prescribe a rule of conduct upon citizens generally. This is
commonly referred to as the Canton test. If the court determines that the state statute is
not a general law, then the statute does not prevail over the municipal ordinance. If the
state statute is a general law, then the court proceeds to conduct a conflict analysis.*

Conflict between the general law and the municipal ordinance
In order to determine if a general law and a municipal ordinance conflict, the
court generally determines whether the ordinance permits or licenses that which the
general law forbids or prohibits, and vice versa. However, the court may conduct a

1 Canton v. State, 95 Ohio St.3d 149, 151 (2002).

2 Where the court determines that the municipal ordinance conflicts with a state statute on a matter of
statewide concern, the state statute prevails. Am. Fin. Servs. Assn. v. Cleveland, 112 Ohio St.3d 170 (2006).
Also, please note that in order for a nonchartered municipal corporation to enact an ordinance pursuant
to its authority to regulate local self-government, the municipal corporation is required to follow
procedural statutes set out in the Revised Code. Northern Ohio Patrolmen’s Benevolent Assn. v. Parma, 61
Ohio St.2d 375 (1980).

3 Ohioans for Concealed Carry, Inc. v. Clyde, 120 Ohio St.3d 96, 99-100 (2008).
4 Canton v. State at 153.
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Senator Bacon
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more nuanced analysis if necessary. The general law will only prevail over the
municipal ordinance if the court determines that there is a conflict.®

Home rule issues with regard to Am. H.B. 69

Am. H.B. 69, which generally prohibits the use of traffic law photo-monitoring
devices by local authorities, could potentially be found invalid as applied to municipal
corporations. The analysis of this bill is complex because the bill expressly states that
the prohibition on the use of traffic law photo-monitoring devices is in furtherance of
the ends provided in Article II, Section 34 of the Ohio Constitution. Article II, Section 34
of the Ohio Constitution provides as follows:

Laws may be passed fixing and regulating the hours of
labor, establishing a minimum wage, and providing for the
comfort, health, safety and general welfare of all employes
[sic]; and no other provision of the constitution shall impair
or limit this power.

Generally, a state statute that is enacted pursuant to the authority of the General
Assembly to regulate the welfare of employees under Article II, Section 34 prevails over
a home rule challenge because Article II, Section 34 expressly provides that no other
constitutional provision may impair the power of the General Assembly to adopt such
laws.® The authority of the General Assembly to enact laws under Article II, Section 34
has generally been broadly interpreted; however, the courts do consider whether the
substance of a statute actually relates to hours of labor, minimum wage, or the general
welfare of employees.” It is not apparent that a court would find a sufficiently
significant connection between the general welfare of employees and the use of traffic
law photo-monitoring devices by local authorities.

If the court determined that the prohibition in Am. H.B. 69 is not in furtherance
of Article II, Section 34, the bill's provisions would be subject to challenge under the
home rule provision of the Ohio Constitution. The Ohio Supreme Court has previously
held that the regulation of traffic using a traffic law photo-monitoring device is a valid
exercise of municipal police power.® Accordingly, if subject to a home rule challenge,
Am. H.B. 69 would only prevail over a conflicting municipal ordinance if the bill's
provisions were construed to be a general law under the Canton four-part test outlined
above.

5 See, e.g., Mendenhall v. Akron, 117 Ohio 5t.3d 33, 40 (2008).

¢ Lima v. State, 122 Ohio St.3d 155, 159 (2009); Rocky River v. State Employment Relations Board, 43 Ohio St.3d
1 (1989).

7 See Dayton v. State, 892 N.E. 2d 506, 510-18 (2008).
8 Mendenhall at 37.
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It is unclear if Am. H.B. 69 would meet the second two requirements of the
Canton test: (1) that the statute must set forth police, sanitary, or similar regulations,
rather than purport only to grant or limit the legislative power of a municipal
corporation to set forth police, sanitary, or similar regulations, and (2) that the statute
must prescribe a rule of conduct upon citizens generally. A municipal corporation likely
would argue that the bill's provisions restrict the manner in which a municipal
corporation may enforce its traffic laws rather than prescribe a rule of conduct on
citizens generally. The Ohio Supreme Court previously has struck down an outright
prohibition on the enforcement of certain traffic laws by a municipal corporation on
similar grounds.® In Linndale v. State, the Ohio Supreme Court determined that a law
which prohibited law enforcement officers, including those employed by municipal
corporations, from enforcing certain traffic violations within specified areas was not a
general law because it purported only to infringe on a municipal corporation's authority
to regulate traffic, it was not a uniform statewide regulation, and it did not prescribe a
rule of conduct upon citizens generally.!°

The Court used a similar analysis recently to strike down a provision of state law
governing the regulation of towing companies. In Cleveland v. State the court addressed
R.C. 4921.25, which provides, in part, that entities engaged in the towing of motor
vehicles are not subject to any ordinance of a municipal corporation that provides for
the licensing, registering, or regulation of entities that tow motor vehicles.!! The court
determined that the provision was not a "general law" for purposes of the Canton test.
Specifically, the court found that the provision failed the third prong of the Canton test
by purporting to the limit legislative power of a municipal corporation to set forth
police, sanitary, or similar regulations.

Similar to the state laws addressed in Linndale and Cleveland, the outright
prohibition against the use of traffic law photo-monitoring devices by municipal
corporations in Am. H.B. 69 appears likely to fail the second two requirements of the
Canton test. Specifically, the bill appears to limit the power of a municipal corporation
to set forth police, sanitary, or similar regulations and also appears not to prescribe a
rule of conduct on citizens generally. If the court applied the same rationale as it
applied in the aforementioned cases, the bill's provisions would not be construed as a
general law and therefore would not prevail over a contrary municipal ordinance.

Please do not hesitate to contact me if you have any additional questions.

R3032-130.docx/rs

9 Linndale v. State, 85 Ohio 5t.3d 52 (1999).
10 J4,
11 Slip Opinion No. 2014-Ohio-86.
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