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I. INTRODUCTION 

The Second District Court of Appeals’ decision permits the Ohio General Assembly to 

legislate the Home Rule Amendment out of existence by burying unconstitutional statutes within 

larger bills.  The specific question before the Court is whether provisions of Amended Substitute 

Senate Bill 342 (“SB 342”), whose sole stated purpose and effect is to restrict municipal police 

authority, are general laws.   

Although three Ohio trial courts
1
 found that several provisions of SB 342 were 

unconstitutional as a matter of law, the Second District held that these provisions were 

constitutional because the bill in which they were contained also included provisions that are not 

constitutionally invalid.  Thus, the Second District allowed the State to circumvent this Court’s 

decisions in Mendenhall v. City of Akron, 117 Ohio St.3d 33, 2008-Ohio-270, 881 N.E.2d 255 

and Walker v. City of Toledo, 143 Ohio St.3d 420, 2014-Ohio-5461, 39 N.E.3d 474 ¶¶3, 29, both 

of which recognized Ohio municipalities’ Home Rule authority to implement automated traffic 

enforcement systems. 

If left to stand, the Court of Appeals’ decision would eviscerate the Home Rule 

Amendment.  It would allow the General Assembly to violate municipal Home Rule authority by 

burying the offending statutory provisions in a larger piece of legislation.  The Second District’s 

opinion ignores the Ohio Constitution and this Court’s precedent requiring a reviewing court to 

analyze challenged provisions individually to ensure that they respect Home Rule and to sever 

those provisions that are unconstitutional.  The Second District’s ruling renders the protections 

afforded municipalities by the Home Rule Amendment meaningless.  

                                                 
1
 In City of Akron v. State of Ohio, C.P. No. CV-2015-02-0955 (Apr. 10, 2015) the Summit 

County Common Pleas Court found the Contested Provisions to be unconstitutional.  The 

Summit County Court of Appeals remanded the case back to the Common Pleas Court for 

clarification.  On remand, the Common Pleas Court reversed its decision without any discussion, 

and simply adopted the Second District Court of Appeals Decision.   
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II. STATEMENT OF FACTS 

A. Dayton’s Automated Photo Enforcement Program Was Enacted After The City 

Conducted a Traffic and Accident Study that Indicated a Need for the Program. 

Dayton is an Ohio charter municipality established and governed pursuant to the Ohio 

Constitution, the Dayton Charter, and its ordinances and resolutions.  (Affidavit of Det. Jason 

Ward “Ward Aff.” at ¶ 3, Appx. pg. 48).  Dayton enacted an automated traffic control 

photographic system (the “Program”) pursuant to the authority granted to it by the Home Rule 

Amendment of the Ohio Constitution for the health, safety, and welfare of its residents.  (Ward 

Aff. ¶ 4; Appx. pg. 48).  The Program was established on June 12, 2002, and initially provided 

only for enforcement of red light violations.   On February 17, 2010, the Program was modified 

to provide for enforcement of speed violations as well.  (Id. at ¶¶ 4-5).  The ordinances are 

codified in Dayton R.C.G.O. §70.121.  ( Appx. pgs. 51-66).    

The purpose of the program was to use the new technology offered by automated 

photography to reduce the number of red light and speeding violations and accompanying 

accidents in the City of Dayton, and to conserve limited police resources.  The preamble to the 

Dayton ordinance provides: 

 WHEREAS, The City seeks to reduce the frequency of vehicle 

operators running red traffic lights; and  

 

 WHEREAS, The frequency of running red lights creates a 

substantial risk to the safety of citizens on the roadway; and  

 

 WHEREAS, An automated traffic control photographic system 

will assist the Dayton Police Department by alleviating the necessity 

for conducting extensive conventional traffic enforcement at high 

accident intersections; and  

 

 WHEREAS, The adoption of an automated traffic control 

photographic system will result in a significant reduction in the 

number of red light violations and/or accidents within the City of 

Dayton; 
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(See Ward Aff., Exhs. 1, 2, Appx. pgs. 51-66).  

Dayton conducted traffic and accident studies and located the traffic control cameras at 

intersections and locations that had high instances of violations related to traffic accidents.  (Id. 

at ¶7, Appx. pg. 49).  After installing the cameras, Dayton saw an immediate reduction in 

violation related accidents, including a 45% decrease in red light violation accidents at the 

intersections where the cameras were installed.  (Id. at ¶9, Appx. pg. 49).  Dayton now has over 

36 speed and/or red light violation cameras throughout the City.  (Id. at ¶11).  Dayton does not 

have the police resources to station an officer at each of these cameras. (Id. at ¶15).  The cameras 

compliment but do not supplant police officers.  Indeed if a police officer is present and 

witnesses a violation, the officer is specifically authorized to issue a ticket to the offending driver 

who can be assessed points if convicted. 

Dayton’s Program is a civil program, not a criminal program, as this Court has authorized 

in Mendenhall and Walker.  (Id. at ¶12). The Program provides for civil enforcement imposing 

monetary liability upon vehicle owners that do not comply with posted speed limits or run red 

lights.  (Id. at ¶12).  Offenses are not enforced by the Dayton Municipal Court, and points for 

violations are not assessed against vehicle owners’ driving records.  (Id.).  Dayton has 

implemented an administrative hearing process for those who want to appeal a violation.  (Id.).  

The fine for a violation is currently $85.  (Id.  ¶6).  The cameras provide video and still pictures 

of the cars showing the vehicle running a red light or speeding.  (Id. at ¶13.)  Before a citation is 

issued, a Dayton police officer must review the video and photographs and confirm that the 

vehicle captured by the cameras in fact ran the red light or was speeding.  (Id.).  

B. The Legislature Enacted Senate Bill 342, Effectively Ending Dayton’s 

Automated Traffic Program. 
 

The day after this Court issued its opinion in Walker v. City of Toledo, 2014-Ohio-5461 
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(Dec. 18, 2014), upholding municipal authority to enact automated traffic enforcement programs, 

Governor Kasich signed SB 342 into law ( a copy of SB 342 is attached at Appendix pg. 38).  SB 

342 amended and enacted over a dozen sections of the Ohio Revised Code
2
 for the sole purpose 

of restricting cities’ authority to operate automated traffic monitoring programs.  SB 342 was 

passed after the Legislature abandoned its attempt at an outright ban of photo enforcement in HB 

69.  HB 69 would have banned the use of photo enforcement cameras except in school zones.  

(See Am. H.B. No. 69 130
th

 General Assembly).  However, HB 69 was abandoned after the 

Legislative Service Commission indicated that an outright ban would infringe upon municipal 

Home Rule rights.  (See Ohio Legislative Service Commission Memorandum of February 5, 

2014, Appx. pgs. 70-73).  

The motivation behind SB 342 was clearly stated by its sponsor, who bluntly disclosed 

that SB 342 would “force most cities to make hard choices about law enforcement priorities, and 

would likely reduce the number of operating cameras.”
3
  SB 342 includes three provisions that 

common pleas courts in Montgomery, Summit, and Lucas Counties held violated the Home Rule 

Amendment of the Ohio Constitution (the “Contested Provisions”): 

(1) The Officer Present Requirement:  New R.C. 4511.093(B)(1) provides that a 

municipality “may utilize a traffic law photo-monitoring device ... only if a law enforcement 

officer is present at the location of the device at all times during the operation of the device[.]”  

(Emphasis added.)  The Officer Present Requirement dictates to local authorities how they may 

deploy law enforcement resources, without serving any legitimate public purpose.  Indeed, the 

                                                 
2
 SB 342 amends R.C. §§ 1901.20, 1907.02, 4511.094, and 4511.204; amends for the purpose of 

adding a new section number as indicated in parenthesis, § 4511.093 (4511.043); enacts §§ 

3937.411, 4511.095-4511.099 and §§ 4511.0910-4511.0914; enacts new sections 4511.092 and 

4511.093; and repeals § 4511.092. 
3
   Sen. William Seitz, Sponsor Testimony, House Policy and Legislative Oversight Committee, 

Dec. 2, 2014. 
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Officer Present Requirement does not require that the officer be in a marked patrol car, look at 

the street, look at automobiles, look at the traffic signal, be awake, or even pay attention to 

anything in particular.  The officer just has to be “present” in body at the location of a device.  

Moreover, the statute requires that the officer be a full-time officer in the jurisdiction, so even 

though Ohio law allows a part-time police officer to make felony arrests, a part-time officer is 

deemed unfit by SB 342 to be present at the location of a traffic camera. 

The sole function of the Officer Present Requirement is to make it prohibitively 

expensive for cities to utilize automated photo enforcement programs.  The Ohio Legislative 

Service Commission (LSC) determined that putting officers at each device around Ohio would 

cost cities $73 million per year.
4
  Of course, the Legislature did not increase funding to pay for 

these officers it now requires. 

(2) The Three-Year Study Requirement:  New R.C. 4511.095(A) requires that cities 

“conduct a safety study of intersections or locations under consideration for placement of fixed 

traffic law photo-monitoring devices.”  Under this provision, safety studies “shall include an 

accounting of incidents that have occurred in the designated area over the previous three-year 

period and shall be made available to the public upon request.”  In addition, the Three-Year 

Study Requirement forces cities to conduct “a public information campaign to inform motor 

vehicle operators about the use of traffic law photo-monitoring devices at system locations prior 

to establishing any of those locations.”  Id. 

The Three Year Study Requirement restricts not only municipalities’ authority to deploy 

law enforcement resources as they see fit and imposes an arbitrary condition precedent for 

enacting automated traffic camera programs, but it also restricts municipal legislative decision 

                                                 
4
  See http://www.lsc.ohio.gov/fiscal/fiscalnotes/130ga/sb0342sp.pdf. Appx. Pgs. 67-70.  

http://www.lsc.ohio.gov/fiscal/fiscalnotes/130ga/sb0342sp.pdf
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making.  Under the Three-Year Study Requirement, Ohio cities cannot use their powers to 

address immediate community safety needs.  This is a real issue, as Akron, for example, enacted 

its automated photo traffic enforcement program pursuant to an emergency ordinance after the 

tragic death of a child in a school crosswalk.  See Akron Emergency Ordinance 461-2005 (Sept. 

19, 2005).  The Three-Year Study Requirement is, moreover, purposeless.  The statute does not 

require the study to be referenced in a city’s decision as to whether to place a traffic camera at a 

new location, and a city is allowed to install a new traffic camera regardless of the outcome of 

the study. 

(3) The Speeding Leeway Provision:    New R.C. 4511.0912 provides that municipalities 

“shall not issue automated camera violation[s]” for speeding violations unless “the vehicle 

involved in the violation is traveling at a speed that exceeds the posted speed limit by not less 

than” six miles per hour in a school or park zone, or ten miles per hour elsewhere.  The Speeding 

Leeway Provision effectively increases speed limits, and impedes municipalities’ ability to 

enforce speed limits within their borders—of particular concern in school and park zones where 

accidents are likely and the consequences of accidents are more tragic.  Thus, while Mendenhall 

promoted uniform traffic enforcement by upholding municipal automated traffic programs that 

complement traffic statutes, R.C. 4511.0912 does just the opposite, and fragments speed limit 

enforcement.   

In addition to the contested provisions, SB 342 contains the following additional 

provisions:   

 R.C. 1901.20: Removes jurisdiction of municipal courts to hear photo enforcement 

violations; and grants municipal courts jurisdiction to hear appeals of photo enforcement 

violations; 
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 R.C. 1907.02: Grants a county court jurisdiction to hear appeals of photo enforcement 

violations; 

 R.C. 3937.411: Prohibits insurers from considering photo enforcement violations in 

issuing policies and establishing rates; 

 R.C. 4511.094: Modifies preexisting signage requirements for photo enforcement; 

 R.C. 4511.096: Establishes review requirements for violations and establishes evidentiary 

presumptions for photo enforcement; 

 R.C. 4511.097: Requires municipalities to include certain information on a notice of 

violation and limits allowable fine amounts; and 

 R.C. 4511.098 and 4511.099: Lists method for obtaining a hearing and requirements for a 

hearing for photo enforcement violations.  

C. Dayton’s Lawsuit Challenging SB 342  

Dayton sued the State on March 18, 2015, seeking a preliminary and permanent 

injunction to enjoin enforcement of SB 342 on the grounds that the new law violates the Home 

Rule Amendment of the Ohio Constitution.  The Montgomery County Court of Common Pleas 

issued an expedited briefing schedule, and both Dayton and the State promptly completed 

summary judgment briefing.  On April 2, 2015, the trial court issued an order granting Dayton’s 

motion for summary judgment, and denied the summary judgment motion filed by the State.  

The trial court found that the Contested Provisions are not general laws because they serve only 

to limit municipal authority and do not prescribe a rule of conduct upon citizens generally.  (Trial 

Court Decision at 9, Appx. pg. 34).  The trial court also held that the Contested Provisions placed 
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“an onerous burden on local municipalities seeking to administratively enforce their own traffic 

control procedures . . . [u]nder the guise of a general police power.”  (Id. at 10-11, Appx. pgs. 

35-36).  The trial court’s order permanently enjoined the State from enforcing the Contested 

Provisions.  

Shortly after the Montgomery County Court of Common Pleas issued its summary 

judgment order enjoining the enforcement of the Contested Provisions, two other Ohio Common 

Pleas courts, in Summit County and Lucas County, followed suit.  Those courts also held that the 

Contested Provisions of SB 342 violated municipal Home Rule Authority.  See City of Akron, v. 

State of Ohio, Summit C.P. No. CV-2015-02-0955 (Apr. 10, 2015); City of Toledo v. State of 

Ohio, Lucas C.P. No. CI-12-1828 (Apr. 27, 2015).   

D. The Second District Court of Appeals Reverses the Common Pleas Court 

Ignoring important Home Rule case law, the Second District Court of Appeals reversed 

the Montgomery County Common Pleas Court’s order, and held that because the Contested 

Provisions were accompanied by other, non-objectionable provisions, the Contested Provisions 

were constitutional.  The Court of Appeals never analyzed the constitutionality of the Contested 

Provisions individually and never engaged in the necessary “severance analysis” of these 

provisions.  Specifically, the Second District held:  

[The Contested Provisions] undoubtedly regulate the requirements and 

implementation procedures to which a municipality must adhere if it 

chooses to use traffic cameras to record red light/speeding violations.  

However, as is clear from the other provisions listed above, Am. Sub. S. 

B. No. 342 has extensive scope and does more than grant or limit state 

provisions.   

(Appellate Decision at pg. 14, Appx. pg. 18).  
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III. ARGUMENT 

Summary of Argument 

The Second District's decision renders the Home Rule Amendment’s protections of 

municipal authority illusory.  Courts are required to interpret an amendment to the Ohio 

Constitution broadly in order to accomplish its manifest purpose.   State ex. rel. Swetland v. 

Kinney, 69 Ohio St.2d 567, 433 N.E.2d 217, 220 (1982).  The manifest purpose of the Home 

Rule Amendment is to reserve inherent constitutional power to municipal governments and place 

limits on the Legislature’s interference with that power.  Village of Perrysburg v. Ridgway, 108 

Ohio St. 245, 254-257, 140 N.E. 595 (1923).  Prior to the Home Rule amendment, there was no 

express delegation of power to municipalities in the Ohio Constitution, and all power was 

derived from the Legislature.  Id.  “Municipalities were, therefore, largely a political football for 

each succeeding Legislature, and there was neither stability of law touching municipal power nor 

sufficient elasticity of law to meet changed and changing municipal conditions.”  Id.  Not only 

did the Home Rule Amendment change this situation by reserving power to municipalities 

involving matters of local self-government, but it prohibited State statutes from placing 

restrictions on municipal police power “without such statute serving an overriding statewide 

interest.” Canton, at ¶ 32.   

Both the Home Rule Amendment and this Court’s decisions are clear that only general 

laws may take precedence over municipal ordinances.  City of Canton v. State of Ohio, 95 Ohio 

St.3d 149, 2002-Ohio-2005, 766 N.E.2d 963; Linndale v. State, 85 Ohio St.3d 52, 706 N.E.2d 

1227 (1998); West Jefferson v. Robinson, 1 Ohio St.2d 113, 205 N.E.2d 382 (1965).  Likewise, 

this Court has repeatedly held that laws that purport to only grant or limit municipal legislative 

power or that do not prescribe rules of conduct upon citizens generally are not general laws.  Id.   

Moreover, this Court has repeatedly held that reviewing courts must specifically analyze the 
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contested provisions of legislation and must sever those provisions if they violate the Home Rule 

Amendment.  Canton, supra at ¶¶32-33, Lindale, supra; Garcia v. Siffrin Residential Assn., 63 

Ohio St.2d 259, 407 N.E.2d 1369 (1980).  

With SB 342, the State is trying to insulate unconstitutional provisions within the 

framework of a larger legislative enactment – an attempt to end-run the Home Rule Amendment.  

The State is in essence asking this Court to ignore the constitutional impact of the Contested 

Provisions and look only at the larger legislative enactment.  This is exactly the opposite of what 

this Court and the Home Rule Amendment require.  Adopting the State’s approach would 

remove all limitations on the Legislature’s power, and render the Home Rule Amendment 

meaningless.  Therefore, the Second District’s decision must be reversed.  

Proposition of Law No. 1: Provisions in a state statute that are arbitrary and serve no 

purpose except to limit municipal police power are not general laws, and violate the Home Rule 

Amendment of the Ohio Constitution. 

A. The Home Rule Amendment’s Grant of Authority to Municipalities.  

 

The Home Rule Amendment, found in Article XVIII, Section 3 of the Ohio Constitution, 

provides: 

Municipalities shall have authority to exercise all power of self-

government and to adopt and enforce within their limits such local 

police, sanitary, and other similar regulations, as are not in conflict 

with general laws. 

 

This provision of the Ohio Constitution provides municipalities with “the exclusive 

power to govern themselves, as well as the power to enact local health and safety measures not in 

conflict with the general law.”  Am. Fin. Servs. Assn. v. City of Cleveland, 112 Ohio St.3d 170, 

2006-Ohio-6043, 858 N.E.2d 776, ¶ 26.  Just a few years after Home Rule was adopted, this 

Court held that “the object of the home rule amendment was to permit municipalities to use 
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[their] intimate knowledge and determine for themselves in the exercise of all powers of self-

government how  . . . local affairs should be conducted.”  Froelich v. City of Cleveland, 99 Ohio 

St. 376, 385, 124 N.E. 212 (1919). The Home Rule Amendment not only reserves inherent 

power for municipalities, but it places limits on the Legislature’s interference with that power.  

Village of Perrysburg v. Ridgway, 108 Ohio St. 245, 254-257, 140 N.E. 595 (1923).   

 This Court has adopted a three-part test to determine whether a state statute takes 

precedence over a municipal ordinance.  A state statute takes precedence over a local ordinance 

only when: (1) the ordinance is in conflict with the statute, (2) the ordinance is an exercise of the 

municipality’s police power, rather than of local self-government, and (3) the state statute is a 

“general law.”  See City of Canton v. State of Ohio, 95 Ohio St.3d 149, 2002-Ohio-2005, 766 

N.E.2d 963, citing Ohio Assn. of Private Detective Agencies, Inc. v. N. Olmstead, 65 Ohio St.3d 

242, 244-45, 603 N.E.2d 1147 (1992). 

 It is this third element—whether SB 342 is a “general law”—that is at issue in this case.  

In Canton v. State, the Ohio Supreme Court set forth four requirements to determine whether a 

law is a general law.  Under the Canton test, a statute must: (1) be part of a statewide and 

comprehensive legislative enactment; (2) apply to all parts of the state alike and operate 

uniformly throughout the state; (3) set forth police, sanitary, or similar regulations, rather than 

purport only to grant or limit legislative power of a municipal corporation to set forth police, 

sanitary, or similar regulations; and (4) prescribe a rule of conduct upon citizens generally.  95 

Ohio St.3d 149, at ¶ 21.  As the Montgomery County Court of Common Pleas held, the 

Contested Provisions of SB 342 fail the third and fourth prongs of the Canton test. 

B. The Contested Provisions are Unconstitutional Because They Purport Only to 

Limit Municipal Power.   

 

This Court’s precedent is clear that “legislation that purports only to grant or limit the 
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legislative power of a municipal corporation to set forth police, sanitary, or similar regulations” 

is unconstitutional in violation of the Home Rule Amendment and the third prong of the Canton 

test.  See Linndale v. State, 85 Ohio St.3d 52, 706 N.E.2d 1227 (1999); West Jefferson v. 

Robinson, 1 Ohio St.2d 113, 205 N.E.2d 382 (1965).   

Here, even the State and the Second District concede that the Contested Provisions serve 

only to limit municipal power.  (Appellate Decision at pg 14, Appx. pg. 18) (the Contested 

Provisions “undoubtedly regulate the requirements and implementation procedures to which a 

municipality must adhere if it chooses to use traffic cameras to record red light/speeding 

violations.”)  The Contested Provisions specifically limit a municipality’s power to issue photo 

traffic enforcement violations unless: (1) a full-time police officer is present at the location of the 

traffic camera: (2) a three-year traffic safety study is performed at the location of the traffic 

camera; and (3) a vehicle is traveling more than ten mile per hour above the speed limit.  The 

State argues that the Contested Provisions are general laws because they are included in a larger 

legislative enactment that includes provisions that ostensibly are constitutional.   

However, joining unconstitutional provisions that restrict municipal powers with other 

provisions that are constitutional does not convert the unconstitutional provisions into 

constitutional ones.  See Canton, supra.; Lindale, supra; Garcia, supra.  Indeed, this Court has 

rejected this very theory several times in the past.   

Linndale is directly on point to the facts of this case.  In Linndale, the State enacted a law 

that prohibited municipal law enforcement from issuing speeding citations on freeways if there 

was less than 880 yards of interstate freeway in the municipality’s jurisdiction.  The State argued 

there, as here, that its restriction was simply “part of a comprehensive statewide regulatory 

scheme covering the interstate highway system.”  Id. at 54.  This Court disagreed:  “The statute 
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before us is not a part of a system of uniform statewide regulation on the subject of traffic law 

enforcement.  It is a statute that says, in effect, certain cities may not enforce local regulations[.]”  

85 Ohio St.3d at 54.   

In Canton, the Legislature passed a statute prohibiting local governments from passing 

zoning regulations that restricted manufactured housing.  Canton challenged the legislation, 

arguing that it violated its Home Rule rights under the Ohio Constitution, and was merely a 

limitation on municipal legislative power.  The State argued that the prohibition was part of a 

larger legislative enactment to “provide uniformity” and to “clarify the definition of a 

permanently sited manufactured home.” Id. at 19.  The court of appeals held that the State statute 

was a general law because it was part of a larger legislative action, and did not analyze the 

contested provisions separately.  This Court reversed the court of appeals and analyzed the 

contested provisions separately, holding that “a statute which prohibits the exercise by a 

municipality of its home rule power without such statute serving an overriding statewide interest 

would directly contravene the constitutional grant of municipal power.”  Id. at ¶32.  Thus, this 

Court found that the specific provisions did not serve any statewide interest, but only served to 

limit the legislative power of municipal governments.   

Here, the Trial Court found that the Contested Provisions served no overriding statewide 

purpose, and have absolutely no relationship to the public health, safety, morals, or general 

welfare.  Rather, the Trial Court found that the Contested Provisions served only to limit 

municipal power by creating onerous expense to the municipalities for maintaining a photo 

enforcement program. (Trial Court Decision at pgs. 4, 10, Appx. Pgs.28, 34). 

Even a cursory glance at SB 342 renders these conclusions inescapable.  While SB 342 

requires an officer to be present when a traffic monitoring camera is in operation, it does not 
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require the officer to be looking at the intersection, at the vehicle in question, or anything in 

particular while there.  It does not even require the officer to be awake!  Likewise, requiring the 

municipality to conduct a three-year traffic study before installing a new photo-enforcement 

device and not permitting municipalities to issue violations for certain speeders serve no public 

safety purpose or statewide interest.  Rather, these requirements exist solely to limit municipal 

legislative power, waste police resources, create an onerous burden for municipalities, and act as 

a de facto ban.
5
   

The Second District made the same mistake in its decision that the Fifth District made in 

Canton: it did not analyze the constitutionality of the Contested Provisions or subject the 

Contested Provisions to the rigors of the Canton test.  Rather, just as the Fifth District did in 

Canton, the Second District determined that the Contested Provisions were part of a larger 

legislative enactment and ended its analysis: “S.B. No. 342 provides for a uniform, 

comprehensive, statewide statutory scheme regulating the use and implementation of traffic law 

photo-monitoring devices in Ohio, and was clearly not enacted to limit municipal legislative 

powers.”  (Decision at pg. 18.)  The Second District did not reject—or even address—the 

findings of the trial court that the Contested Provisions serve no rational public safety purpose 

and are merely an attempt to make automated photo enforcement so onerous as to operate as a de 

facto ban.  (Trial Court Decision at 10-11).  The Court of Appeals’ decision essentially guides 

                                                 
5
 These restrictions are not merely limitations on Dayton’s police powers, but interfere with 

Dayton’s powers of local self-government.  They tell the City how to deploy its police force and 

mandate what information Dayton must collect before passing legislation.  Even the dissent in 

the Linndale case would agree that this constitutes an unconstitutional infringement of Dayton’s 

Home Rule powers.  The dissent in Linndale gave examples of what they believed would be 

blatantly unconstitutional conduct by the State.  These included “trying to tell Linndale how 

many traffic lights it should have, how to enforce jaywalking laws, or how many police officers 

to hire.”  Id. at 56 (Pfeifer, J. dissenting).  This is precisely what the State is attempting to do in 

this case, and is a violation of Dayton’s Home Rule powers of local self-government.   
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the Legislature on how to insulate unconstitutional provisions from Home Rule scrutiny.  

Allowing such an analysis would provide no restriction on the Legislature, and render the Home 

Rule Amendment meaningless.   

C. The Contested Provisions are Unconstitutional Because They Do Not Prescribe a 

Rule of Conduct Upon All Citizens Generally.   

The Contested Provisions also violate the Home Rule Amendment because they do not 

prescribe a rule of conduct upon Ohio’s citizens generally, but instead impermissibly constitute 

“a limitation upon lawmaking by municipal legislative bodies,” in violation of the fourth prong 

of the Canton test.  95 Ohio St.3d at ¶ 34.  The Contested Provisions apply only to 

municipalities, and limit their authority to enact and implement automated traffic enforcement 

programs.  They do not promulgate a rule of conduct for Ohio's citizens generally.  Statutes that 

deal with rules of conduct are easily identifiable:  "no person shall" drive while intoxicated, 

above a posted speed, without a license, etc.  This Court has repeatedly required reviewing courts 

to specifically analyze the challenged provisions to determine if they prescribe conduct upon 

citizens generally.   

In Linndale, this Court found that legislation that limited municipal power to enforce the 

traffic code did not apply to citizens generally, despite the fact that the limitation was part of the 

larger traffic code.  The State argued that while the specific provisions in the legislation limited 

municipal authority, the legislation was part of the traffic code as a whole, which provided 

restrictions on citizens.  Linndale, 85 Ohio St.3d at 54.  This Court rejected this argument, finding 

that contested provisions unconstitutionally limited the legislative powers of municipal corporations 

to adopt and enforce specified police regulations [and]…do not prescribe a rule of conduct upon 

citizens generally” and were thus unrelated to provisions that prescribed rules of conduct upon 

citizens generally.  Id. at 55.   
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Likewise, in Canton, this Court found that legislation that applied to municipal legislative 

bodies rather than citizens generally was unconstitutional.  95 Ohio St.3d 149, at ¶ 36.  The State 

had passed a provision as part of a larger bill governing manufactured housing that limited 

municipal authority to restrict manufactured housing.  The legislation also contained provisions 

that established rules and requirements for the construction of manufactured housing.  (See 

122nd General Assembly, Am. Sub.  S.B. 142.)  The State in Canton argued that the prohibition 

was part of a larger legislative act that governed citizens generally.  However, the Ohio Supreme 

Court rejected this argument and separately analyzed the contested provisions, holding that they 

did not prescribe a rule of conduct on citizens generally, and therefore were unconstitutional.  

The Contested Provisions of SB 342 are analogous to the provisions at issue in Linndale 

and Canton.  Not a single word of any of the offending sections begins, ends, or contains the 

phrase "no person shall."  Even the speeding leeway provisions do not address how fast a person 

may drive, but rather at what speed a municipality may issue a notice of liability through the use 

of cameras and those provisions do not apply statewide, but only to municipalities using photo 

enforcement systems.  They govern municipalities exclusively, not citizens generally.  Canton, 

95 Ohio St.3d at ¶ 36 (“we hold that R.C. 3781.184(C) does not prescribe a rule of conduct upon 

citizens generally, because just as in Youngstown and Linndale, the statute applies to municipal 

legislative bodies, not to citizens generally”).  Just as in Linndale and Canton, the fact that SB 

342 contains other provision that may apply to citizens does not establish that the Contested 

Provisions prescribe rules of conduct upon citizens generally.  Tellingly, the preamble of SB 342 

plainly states that the purpose of the Act is “to establish conditions for the use by local 

authorities of traffic law photo-monitoring devices to detect certain traffic law violations.”  
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In its decision, the Second District concedes that the three Contested Provisions all 

regulate municipalities and not citizens.  (Appellate Court Decision at pg. 14, Appx. pg. 18).   

The Decision describes eight other provisions of the statute, none of which regulate citizens.  Id.  

It mentions provisions that regulate insurers and system manufacturers, which are not classes that 

qualify as “citizens generally.”  Id.  

The only provisions of SB 342 that the Second District cites that refer to “motorists,” the 

general class of citizens purportedly being regulated, are the provisions “for motorists to follow 

if they are recorded by the traffic cameras committing a red light or speeding violation.” Id.  A 

statute that sets out a hearing procedure can hardly be said to be regulating citizen conduct.   

It appears as though the court missed the point of the Canton general law test.  That test 

identifies the kinds of laws where municipal regulation must yield to statewide regulation 

because the two provide contrary directives to citizens.  Citizens cannot follow one without 

running afoul of the other because one prohibits what the other permits.   

SB 342 does not prohibit conduct by citizens generally that the Dayton Ordinance 

permits.  Nor does it permit citizen conduct that the ordinance prohibits.  The substantive 

regulation of citizen conduct lies in the speed limit statute itself, ORC 4511.21, or in the red light 

statute, 4511.13(C), not in SB 342.  The purpose and effect of SB 342 is not to regulate citizens.  

It is to regulate and unconstitutionally limit the power of local governments.   

Proposition of Law No. 2: Including provisions that violate the Home Rule 

Amendment into larger legislative enactments does not convert the offending provisions 

into general laws.  While under home-rule analysis courts are required to analyze the 

legislation as a whole, they are also required to specifically analyze the challenged 

provisions to determine if they unconstitutionally limit cities’ home-rule authority. 

 

D. The Second District was Required to Sever the Unconstitutional 

Provisions.   

 

Rather than ignore the unconstitutional provisions, the Second District was required to 
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sever them.  This Court has repeatedly severed provisions that violated the Home Rule 

Amendment from larger legislative enactments.  Cleveland v, State, 138 Ohio St.3d 232, 2014-

Ohio-86; Canton, supra.  Also see R.C. 1.50 ("If any provision of a section of the Revised Code . 

. . is held invalid, the invalidity does not affect other provisions which can be given effect 

without the invalid provision . . . and to this end are severable.") 

Severance analysis does not permit the Court to accept the legislature's unconstitutional 

action, but requires the Court to always protect constitutional authority. 

The severance test was first pronounced by this court in Geiger v. Geiger, 117 Ohio St. 

451, 466, 5 Ohio Law Abs. 829, 160 N.E. 28 (1927).  Three questions are to be answered in 

determining whether severance is appropriate: 

(1) Are the constitutional and the unconstitutional parts 

capable of separation so that each may be read and may 

stand by itself?  (2) Is the unconstitutional part so 

connected with the general scope of the whole as to make it 

impossible to give effect to the apparent intention of the 

Legislature if the clause or part is stricken out?  (3) Is the 

insertion of words or terms necessary in order to separate 

the constitutional part from the unconstitutional part, and to 

give effect to the former only? 

Id. at 466-467, quoting State v. Bickford, 28 N.D. 36, 147 N.W. 407 (1913), paragraph 

nineteen of the syllabus. 

Using the test, the answer with respect to the first question is "yes, yes, yes" as to all 

three of the offending provisions, and "no, no, no" to question 2 and 3. 

The syllabus in The City of Cleveland v. State of Ohio, 138 Ohio St 3d 232 (2014) should 

have provided the Second District all the assistance needed. 

 1.  The General Assembly may not by statute prohibit the 

municipal home-rule authority granted by Article XVIII, Section 3 

of the Ohio Constitution. 
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 2.  R.C. 4921.25 is a general law that will prevail over 

conflicting municipal ordinances, but the second sentence of the 

statute purporting to limit municipal home-rule authority violates 

Article XVIII, Section 3 of the Ohio Constitution. 

 3.  The second sentence of R.C. 4921.25 (The Offending 

Provision), which reads, "Such an entity is not subject to any 

ordinance, rule, or resolution of a municipal corporation, county, 

or township that provides for the licensing, registering, or 

regulation of entities that tow motor vehicles," is severed from the 

statute. 

Syllabus at 232 

Therefore, the Second District should have affirmed the Trial Court’s Decision and 

severed the Contested Provisions.   

IV. CONCLUSION 

For the foregoing reasons, Appellant, City of Dayton, Ohio, respectfully requests that this 

Court reverse the Second District Court of Appeals, and reaffirm the decision of the Common 

Pleas Court, finding that the Contested Provisions of SB 342 are unconstitutional in violation of 

the Home Rule Amendment.  

 

Respectfully submitted, 

       

      BARBARA J. DOSECK (0079159) 

      CITY ATTORNEY 

 

      /S JOHN C. MUSTO    

      John C. Musto (0071512) 

      Senior Attorney 

      101 West Third Street 

      P.O. Box 22 

      Dayton, Ohio 45402 

      Telephone: (937) 333-4100 

      Facsimile: (937) 333-3628 

      John.Musto@DaytonOhio.gov 

 

      Counsel for Appellant City of Dayton, Ohio 
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 Appellant, City of Dayton, Ohio, hereby gives notice of its appeal to this Supreme Court 

of the Final Entry and Opinion of the Second District Court of Appeal in City of Dayton, Ohio v. 

State, Case No. CA 26643, T.C. No. 15CV1457, which were entered August 7, 2015.  Copies of 

the Final Entry and Opinion are attached hereto as Exhibits 1 and 2, respectively.  This case 

raises a substantial constitutional question and is one of great public and general interest.   
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IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY 

CIVIL DIVISION 

 

CITY OF DAYTON, OHIO, 

 

                    Plaintiff,           

v. 

 

STATE OF OHIO, 

 

                     Defendant. 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

CASE NO. 2015-CV-1457 

                      

 

 

(Judge Barbara P. Gorman) 

 

 

DECISION, ORDER, AND ENTRY 

SUSTAINING IN PART THE MOTION 

FOR SUMMARY JUDGMENT OF 

PLAINTIFF CITY OF DAYTON, OHIO 

AND OVERRULING DEFENDANT 

STATE OF OHIO’S MOTION FOR 

SUMMARY JUDGMENT 

   

 

 

On March 18, 2015, the City of Dayton filed Plaintiff’s Verified Complaint for Declaratory 

Judgment and Preliminary and Permanent Injunction.   In accordance with a telephone conference 

among the Court and the parties, the following simultaneous briefs for summary judgment were 

filed on March 23, 2015: (i) the Motion for Summary Judgment of Plaintiff City of Dayton, Ohio, 

and (ii) Defendant State of Ohio’s Motion for Summary Judgment.  The following reply briefs were 

filed on March 30, 2015:  (i) Plaintiff City of Dayton’s Reply Brief in Support of Summary 

Judgment and Brief in Opposition to Defendant’s Motion for Summary and (ii) Defendant State of 

Ohio’s Memorandum in Opposition to Plaintiff’s Motion for Summary Judgment.  

This matter is properly before the Court.   
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I. FACTS 

 Plaintiff, the City of Dayton (the “City”) seeks a declaration that Amended Substitute 

Senate Bill 342, effective March 23, 2015, is an unconstitutional use of state power that 

violates the Home Rule Amendment of the Ohio Constitution and an injunction prohibiting 

the State of Ohio from enforcing it.  Am. Sub. S.B. No. 342 regulates automatic traffic camera 

enforcement systems established by local governments.  

 The City is a home rule jurisdiction under the home-rule amendment to Article XVIII, 

Sec. 3 of the Ohio Constitution.  On June 12, 2002, the City enacted an Automatic Traffic 

Control Photographic System (the “Traffic Control System”) to identity and impose a civil 

sanction for red light traffic violations. The ordinance adopting the Traffic Control System 

stated its purpose as: 

  WHEREAS, The City seeks to reduce the frequency of 

vehicle operators running red traffic lights; and 

WHEREAS, The frequency of running red lights creates a 

substantial risk to the safety of citizens on the roadway; and 

WHEREAS, An automated traffic control photographic 

system will assist the Dayton Police Department by alleviating the 

necessity for conducting extensive conventional traffic 

enforcement at high accident intersections; and 

WHEREAS, The adoption of an automated traffic control 

photographic system will result in a significant reduction in the 

number of red light violations and/or accidents within the City of 

Dayton; 

 

On February 17, 2010, the City modified the Traffic Control System to include speed 

violations.  The ordinances relating to both the red light and speed provisions of the Traffic 

Control System are codified at Dayton R.C.G.O. Section 70.121.   

 The Traffic Control System provides video and still photographs of vehicles that fail to 

obey posted speed limits or run red lights. Before a citation is issued, a Dayton police officer 

reviews the video footage and photos to confirm that a violation occurred.  A civil monetary 

fine is then imposed on the owners of such vehicles.  There is no criminal penalty for 
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violations captured by the Traffic Control System, and the fines are not enforced by a court. 

Rather, the City has an administrative appeal process.   

 In 2008, and again in 2014, the Ohio Supreme Court affirmed that “municipalities 

have Home Rule Authority under Article XVIII of the Ohio Constitution to impose civil 

liability on traffic violators through an administrative enforcement system.”  Walker v. City of 

Toledo, 2014-Ohio-5461 (Slip Op. Dec. 18, 2014).  See also, Mendenhall v. City of Akron, 

117 Ohio St. 3d 33, 41 (2008).   Since 2009, the State of Ohio has placed some regulations on 

photo monitoring devices like the Traffic Control System. For example, O.R.C. Section 

4511.094(A)(1)-(2) requires specific signage when a photo monitoring system is used in a 

municipality. Likewise, O.R.C. Section 4511.094(C) requires that the yellow signal light must 

exceed the mandated time set by the Ohio Department of Transportation for the steady yellow 

light by at least one second.    

 On December 19, 2014, Amended Substitute Senate Bill 342 was signed into law.  

Effective March 23, 2015, Am.Sub.S.B. No. 342 mandates that municipalities may employ 

photo monitoring devices like the Traffic Control System “only if a law enforcement officer is 

present at the location of the device at all times during the operation of the device.” O.R.C. 

Section 4511.093(B)(1).   Specifically, the new law requires:  

The use of a traffic law photo-monitoring device is subject to the following 

conditions: 

 

(1)  A local authority shall use a traffic law photo-monitoring device to detect 

and enforce traffic law violations only if a law enforcement officer is present at 

the location of the device at all times during the operation of the device and if 

the local authority complies with sections 4511.094 and 4511.095 of the 

Revised Code. 

(2)  A law enforcement officer who is present at the location of any traffic law 

photo-monitoring device and who personally witnesses a traffic law violation may 

issue a ticket for the violation. Such a ticket shall be issued in accordance with 

section 2935.25 of the Revised Code and is not subject to sections 4511.096 to 

4511.0910 and section 4511.912 of the Revised Code.  

(3)  If a traffic law photo-monitoring device records a traffic law violation and the 

law enforcement officer who was present at the location of the traffic law photo-
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monitoring device does not issue a ticket as provided under division (B)(2) of this 

section, the local authority may only issue a ticket in accordance with sections 

4511.096 to 4511.0912 of the Revised Code. 

Notably, the officer needs only to be present at the device.  Such an officer does not need to witness 

a violation or even be viewing the intersection for a fine to be imposed.  Rather, newly enacted 

O.R.C. Section 4511.097(B)(9) requires that an officer must later review the footage and 

photographs to confirm that a violation occurred before a ticket is issued. As set forth above, the 

Traffic Control System has had such a procedure in place since the ordinance was enacted in 2002.   

Another requirement implemented by Am.Sub.S.B. No. 342 mandates under O.R.C. Section 

4511.095 that, prior to installing cameras at a location, the local government must conduct a study 

of traffic incidents at the intersection for the previous three years and make such study available to 

the public. The statute also requires local jurisdictions to conduct “a public relations campaign” and 

“observe a public awareness warning period of not less than thirty days” before issuing any tickets 

at any new automatic traffic camera location. R.C. 4511.095. Amended Senate Bill 342 also 

prohibits municipal authorities from issuing automatic traffic camera enforcement tickets to 

speeders unless they are driving more than six miles per hour above the speed limit in school zones 

and parks or ten miles per hour above the speed limit in other locations. R.C. §4511.0912. 

 Each of the City and the State of Ohio has moved for summary judgment on the City’s 

causes of action for declaratory judgment that Am.Sub.S.B. No. 342 is unconstitutional because it 

violated the Home Rule Amendment to the Ohio Constitution and injunctive relief enjoining 

enforcement of the new law by the State. 

II. LAW & ANALYSIS 

A. Standard of Review. 

Ohio Rule of Civil Procedure 56(C) states: 

  

Summary judgment shall be rendered forthwith if the pleadings, depositions, 

answers to interrogatories, written admissions, affidavits, transcripts of evidence, 

and written stipulations of fact, if any, timely filed in the action, show that there is 

no genuine issue as to any material fact and that the moving party is entitled to 

judgment as a matter of law. No evidence or stipulation may be considered except 
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as stated in this rule. A summary judgment shall not be rendered unless it appears 

from the evidence or stipulation, and only from the evidence or stipulation, that 

reasonable minds can come to but one conclusion and that conclusion is adverse to 

the party against whom the motion for summary judgment is made, that party being 

entitled to have the evidence or stipulation construed most strongly in the party's 

favor.   

 

Ohio Rule of Civil Procedure 56(E) provides in relevant part: 

 

When a motion for Summary Judgment is made and supported as provided in this 

rule, an adverse party may not rest upon the mere allegations or denials of the 

party’s pleadings, but the party’s response, by affidavit or as otherwise provided in 

this rule, must set forth specific facts showing that there is a genuine issue for trial.  

If the party does not so respond, summary judgment, if appropriate shall be entered 

against the party. 

Upon a motion for summary judgment, the moving party bears the initial burden of 

showing that no genuine issue of material fact exists for trial.  See Harless v. Willis Day 

Warehousing Co., Inc. (1978), 54 Ohio St.2d 64, 66, 375 N.E.2d 46.  Any inferences to be 

drawn from the underlying facts must be viewed in the light most favorable to the party 

opposing the motion.  Leibreich v. A.J. Refrigeration, Inc. (1993), 67 Ohio St.3d 266, 269, 

1993 Ohio 12, 617 N.E.2d 1068; Williams v. First United Church of Christ (1974), 37 Ohio 

St.2d 150, 152, 309 N.E.2d 924.   

The burden then shifts to the non-moving party to set forth specific facts which show 

that there is a genuine issue of fact for trial.  Harless, 54 Ohio St.2d at 65-66, 375 N.E.2d 46.  

The non-moving party has the burden "to produce evidence on any issue for which that party 

bears the burden of production at trial."  Leibreich, 67 Ohio St.3d at 269, 1993 Ohio 12, 617 

N.E.2d 1068; Wing v. Anchor Media, Ltd. (1991), 59 Ohio St.3d 108, 111, 570 N.E.2d 1095, 

citing Celotex Corp. v. Catrett (1986), 477 U.S. 317, 322-323.  Therefore, the non-moving 

party may not rest upon unsworn or unsupported allegations in the pleadings.  Harless, 54 

Ohio St.2d at 66, 375 N.E.2d 46.  The non-moving party must respond with affidavits or other 

appropriate evidence to controvert the facts established by the moving party.  Id.   Further, the 

non-moving party must do more than show there is some metaphysical doubt as to the 

material facts of the case.  Matsushita Electric Ind. Co. v. Zenith Radio (1980), 475 U.S. 574. Appendix Pg. 029



 

B. Portions of Am. Sub. S.B. 342 Violate the City’s Home Rule Authority.  

 In Walker, supra, the Ohio Supreme Court reaffirmed its holding in Mendenhall v, City 

of Akron, 117 Ohio St. 3d 33, 36-37 (2008) “that Ohio Constitution, Article XVIII, Sections 3 

and 7 grant municipalities the authority to protect the safety and well-being of their citizens by 

establishing automated systems for imposing civil liability on traffic-law violators.”  In 

Walker, the automated system employed by Toledo utilized a traffic camera and vehicle 

sensor similar to the Traffic Control System used by the City.   

 The question before the Court in the instant case is whether the requirements for 

operating such a system as imposed by Am. Sub. S.B. 342 violate the Home Rule Amendment 

of the Ohio Constitution. The Home Rule Amendment provides that municipalities are 

authorized “to exercise all powers of local self-government and to adopt and enforce within 

their limits such local police, sanitary and other similar regulations, as are not in conflict with 

general laws.” Ohio Const. Art. XVIII, Sec. 3.   The State of Ohio argues that Am. Sub. S.B. 

342 is a general law that must be enforced over a conflicting local ordinance. The City argues, 

however, that Am. Sub. S.B. 342 fails to meet the four-part test to determine whether a state 

law is a general law as established by the Ohio Supreme Court in Canton v. State of Ohio, 95 

Ohio St. 3d 149 (2002).   

 In Canton, the Ohio Supreme Court held that to be a valid general law, a state statute 

must “(1) be part of a statewide and comprehensive legislative enactment, (2) apply to all 

parts of the state alike and operate uniformly throughout the state, (3) set forth police, 

sanitary, or similar regulations, rather than purport only to grant or limit legislative power of a 

municipal corporation to set forth police, sanitary, or similar regulations, and (4) prescribe a 

rule of conduct upon citizens generally.”  Id. at 153.  As set forth below, the Court finds that 
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Am. Sub. S.B. 342 does not meet all four prongs of the Canton test for a valid general state 

law.   

1. Am. Sub. S.B. 342 is part of a statewide and comprehensive legislative 

enactment.  

 

 The State contends that Am. Sub. S.B. 342 is part of a comprehensive and statewide 

legislative enactment found in O.R.C. Chapter 4511 governing Traffic Laws-Operation of Motor 

Vehicles.  The City argues that the statute merely targets municipal action and “varies widely” in 

the subjects that it regulates.
1
  For example, the subjects regulated by O.R.C. Chapter 4511 include 

emergency vehicles, driving with animals, vehicle weighing and tourist information, as well as the 

newly enacted provisions governing automatic traffic cameras.    In Mendenhall v. City of Akron, 

117 Ohio St. 3d 33, 38 (2008), the Ohio Supreme Court stated, “the sections within a chapter will 

not be considered in isolation when determining whether a general law exists.” Mendenhall,at Para. 

27. Rather, “all sections of a chapter must be read in pari materia to determine whether the statute in 

question is part of a statewide regulation and whether the chapter as a whole prescribes a rule of 

conduct upon citizens generally.” Id.  The Court then determined that Ohio’s speed limit statute, 

O.R.C. Section 4511.21, is a statewide and comprehensive enactment despite being of the several  

traffic control subjects covered in O.R.C. Chapter 4511.   Accordingly, this Court finds that the laws 

regarding traffic control photo monitoring devices in O.R.C. Chapter 4511 is also part of a 

comprehensive and statewide legislative enactment. 

2. Am Sub. S.B. 342 applies uniformly throughout the state.  

The City argues that the requirements of Am Sub. S.B. 342 do not apply uniformly 

throughout Ohio.  Specifically, the City contends that the new law (i) provides exceptions to the 

some of its provisions for pre-existing traffic locations (ie., the requirement that a study be 

conducted of a new location for the previous three years), and (ii) “ destroys uniformity in traffic 

                                                
1
 The City cites to the Canton decision in which the Court struck down a state statute prohibiting a 

municipality from banning manufactured homes within its jurisdiction.  The Court held that Chapter 

3781 of the Ohio Revised Code related to building standards generally and covered varied subjects 

and did not represent a statewide “zoning plan” to which the contested law was part. Appendix Pg. 031



enforcement by prohibiting automatic traffic camera violations from being enforced if they are less 

than six miles per hour over the speed limit in school and park zones and less than ten miles per 

hour over the speed limit elsewhere.” City of Dayton Motion for Summary Judgment at 10.  The 

Court does not find these arguments to be persuasive. 

In Canton, the Court clarified that, “[t]he requirement of uniform operation throughout the 

state of laws of a general nature does not forbid different treatment of various classes or type of 

citizens,” but merely prohibits classifications that are “arbitrary, unreasonable or capricious.”  

Canton  at para. 30.  The examples cited by the City are not arbitrary, unreasonable or capricious.  

First of all, the exceptions for the pre-implementation study built into the statute in O.R.C. Section 

is a grandfathering provision that recognizes that conducting the study for pre-existing camera 

locations is simply not practical.  Secondly, the prohibition on municipal authorities from issuing 

automatic traffic camera enforcement tickets to speeders unless they are driving more than six miles 

per hour above the speed limit in school zones and parks or ten miles per hour above the speed limit 

in other locations is not arbitrary or capricious because school and park zones are treated differently 

under Ohio’s speed laws in general.  Based on the foregoing, the Court finds that Am. Sub.S.B. 342 

applies uniformly throughout Ohio.   

3. Am. Sub S.B. 342 limits municipal powers and is not a general police, sanitary or 

similar regulation.  

 
The City argues that Am. Sub. S.B. 342 was enacted to limit municipal legislative powers. 

The  State maintains that the new law implements police regulations that do more than simply limit 

municipal authority.  For the following reasons, the Court agrees with the City that certain 

provisions of Am. Sub. S.B. 342 fail the third prong of the Canton test and are directed toward 

limiting municipal authority.  Under Canton, general laws do not include those “which purport only 

to grant or limit the legislative power of a municipal corporation.” 

In Village of Linndale v. State of Ohio, 85 Ohio St. 3d 52 (1999), a state statute prohibited 

municipalities from issuing citations on interstate highways under the following conditions: (i) the 
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city has less than 880 yards of interstate freeway in its jurisdiction, (ii) local law enforcement had to 

travel outside of its jurisdiction to enter the freeway, and (iii) local law enforcement entered the 

freeway for the primary purpose of issuing citations.  The Court noted that “because a municipal 

corporation's authority to regulate traffic comes from the Ohio Constitution, State v. Parker (1994), 

68 Ohio St. 3d 283, 285, 626 N.E.2d 106, 108; see, also, Munn, supra, a statute that, like R.C. 

4549.17, purports only to limit this constitutionally granted power is not a "general law."  Linndale, 

at 55.  Rather, the law was “simply a limit on the legislative powers of municipal corporations to 

adopt and enforce specific police regulations.” Id.  

Likewise, certain provisions of Am. Sub S.B. 342 simply limit the legislative powers of 

local jurisdictions.  The first such provision is O.R.C. Section 4511.093(B), which prohibits a 

municipality from using a photo-monitoring device at a location unless a law enforcement officer 

“is present at the location of the device at all times during the operation of the device…” O.R.C. 

Section 4511.093(B)(1).  The statute imposes no function for such officer other than to be present.  

The officer is not responsible for writing citations or even observing violations.  The statute simply 

mandates to local jurisdictions how to allocate their law enforcement personnel.  Such a 

requirement is nothing more than an impermissible limit on a municipality to enforce its civil 

administrative laws for traffic control.   

Secondly, O.R.C. Section 4511.095 also impermissibly limits a municipality’s legislative 

powers by requiring that prior to deploying a photo monitoring device at any given location, the 

local authority must (i) conduct a study which shall include “an accounting of incidents that have 

occurred in the designated area over the previous three-year period…” O.R.C. Section 

4511.095(A)(1), and (ii) conduct a public relations campaign to inform motorists of the camera 

locations and have a thirty-day warning period before citations are issued at a location.  Again, such 

requirements merely limit a local municipal corporation’s power to enforce their traffic control laws 

and enforcement procedures.   
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Finally, although as set forth above, this Court found that O.R.C. section 4511.0912 relating 

to  the prohibition on municipal authorities from issuing automatic traffic camera enforcement 

tickets to speeders unless they are driving more than six miles per hour above the speed limit in 

school zones and parks or ten miles per hour above the speed limit in other locations met the second 

prong of the Canton test, it does not meet the third prong because it limits the speeds at which 

violators can be issued citations.  Here, the offensive provision is not the difference in speeds 

between different locations, but that the statute purports to set any such limits on the ability of a 

local jurisdiction to enforce its traffic laws.   

Based on the foregoing, the Court finds that O.R.C. Sections 4511.093(B)(1) and (3), 

4511.095, and 4511.0912 do not meet the third prong of the Canton test and thus are not general 

laws. Under the guise of a general police power, the State has placed an onerous burden on local 

municipalities seeking to administratively enforce their own  traffic control procedures. 

4. Portions of Am. Sub. S.B. 342 do not prescribe a rule of conduct on citizens 

generally.  

 

A general law must “prescribe a rule of conduct upon citizens generally.” American 

Financial Services Asso. v. City of  Cleveland, 112 Ohio St.3d 170. In Linndale, supra, the Court 

determined that “the statute in question, prohibiting local law enforcement officers from certain 

localities issuing speeding and excess weight citations on interstate freeways did not prescribe a rule 

of conduct upon citizens generally.”  Canton, supra, at 156.  While certain of the provisions of Am. 

Sub. S.B. 342 are directed at the conduct of citizens, O.R.C. Sections 4511.093(B)(1) and (3), 

4511.095, and 4511.0912 are, like the statute in Linndale, directed at municipal legislative bodies.   

Having an officer present at the location of a traffic camera does not prescribe a rule of conduct on 

citizens.  Likewise, the onerous requirements of O.R.C. 4511.095 and O.R.C 4511.0912 are aimed 

at the ability of a municipality to use devices such as the Traffic Control System. The Court notes 

that the even the preamble to Am. Sub. S.B. 342 indicates that the intended impact is on local 
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governments as the purpose of the Act is stated as “to establish conditions for the use by local 

authorities of traffic law photo-monitoring devices to detect certain traffic law violations.”   

 Because  O.R.C. Sections 4511.093(B)(1) and (3), 4511.095, and 4511.0912 do not prescribe a 

rule of conduct on citizens generally, these provisions fail to meet the fourth prong of the test for a 

general law set forth in Canton. 

C. Summary 

 

As set forth above,  O.R.C. Sections 4511.093(B)(1) and (3), 4511.095, and 4511.0912 are not 

general laws and, therefore, enforcement of such provisions against the City and its Traffic Control 

System  violates the Home Rule Amendment of the Ohio Constitution.   

As a result, the Court finds that the City is entitled to partial summary judgment as a matter of 

law on Count I of its Complaint and hereby DECLARES that O.R.C. Sections 4511.093(B)(1) and 

(3), 4511.095, and 4511.0912 are unconstitutional, in violation of the Home Rule Amendment of 

the Ohio Constitution. The Court further grants the City partial summary judgment in its favor as to 

Count II of its Complaint by hereby permanently enjoining enforcement of O.R.C. Sections 

4511.093(B)(1) and (3), 4511.095, and 4511.0912 against the City.  The State of Ohio’s motion for 

summary judgment is hereby OVERRULED. 

III. CONCLUSION 

Accordingly, the Motion for Summary Judgment of Plaintiff City of Dayton, Ohio is hereby 

SUSTAINED in part  as to O.R.C. Sections 4511.093(B)(1) and (3), 4511.095, and 4511.0912.  

Defendant State of Ohio’s Motion for Summary Judgment is hereby OVERRULED.  

This is a final appealable order, and there is not just cause for delay for purposes of 

Ohio Civ. R. 54.   Therefore, the time for prosecution and appeal to the Second District Court 

of Appeals must be computed from the date upon which this decision and entry is filed. 

The above captioned case is ordered terminated upon the records of the Common Pleas 

Court of Montgomery County, Ohio. 
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Plaintiff’s costs are to be paid by Defendant.  

 

SO ORDERED: 

 

_

_____________________________ 

BARBARA P. GORMAN, JUDGE 

 

 

 The parties listed below were notified of this Decision, Order and Entry through the 

electronic notification system of the Clerk of Courts. 

 

Halli Brownfield Watson  

John C. Musto 

 

Phyllis Treat, Bailiff  225-4392 
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O Const XVIII Sec. 3 Municipal powers of local self-government, OH CONST Art. XVIII, § 3

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1

Baldwin's Ohio Revised Code Annotated
Constitution of the State of Ohio

Article XVIII. Municipal Corporations (Refs & Annos)

OH Const. Art. XVIII, § 3

O Const XVIII Sec. 3 Municipal powers of local self-government

Currentness

Municipalities shall have authority to exercise all powers of local self-government and to adopt and enforce within their limits
such local police, sanitary and other similar regulations, as are not in conflict with general laws.

CREDIT(S)
(1912 constitutional convention, adopted eff. 11-15-12)

Notes of Decisions (1406)

Const. Art. XVIII, § 3, OH CONST Art. XVIII, § 3
Current through Files 1 to 52 of the 131st General Assembly (2015-2016) and 2015 State Issues 1 and 2.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Memorandum 
R-130-3032 

To: The Honorable Kevin Bacon 
Ohio Senate 

From: Amanda M. Ferguson, Staff Attorney 

Date: February 5, 2014 

Subject: Home rule issues in Am. H.B. 69  

You recently asked for an analysis of the home rule provisions of the Ohio 

Constitution and how those provisions might affect Am. H.B. 69. That bill generally 

prohibits the use of traffic law photo-monitoring devices by local authorities and the 

state highway patrol, except in a school zone during specific hours. Home rule analysis 

is very fact specific and it is difficult to predict how a court might rule on any given 

issue. However, given the current state of the law as outlined by the Ohio Supreme 

Court, it appears that this bill could potentially be ineffective as applied to municipal 

corporations due to the municipal home rule provisions of the Ohio Constitution. 

Background on constitutional home rule authority 

In Ohio, municipal corporations (cities and villages) have certain powers, 

commonly referred to as "home rule" authority, that are granted to them in Article XVIII 

of the Ohio Constitution. Specifically, Article XVIII, section 3 provides: 

Municipalities shall have authority to exercise all powers of 

local self-government and to adopt and enforce within their 

limits such local police, sanitary and other similar 

regulations, as are not in conflict with general laws. 

A statute enacted by the General Assembly that interferes with a municipal 

corporation's home rule authority may be invalid as applied to the municipal 

corporation unless the statute is sanctioned by another provision of the Ohio 

Constitution. 

The Ohio Supreme Court uses a three-step test to determine if a state statute 

takes precedence over a municipal ordinance. First, the court determines whether the 

municipal ordinance at issue involves an exercise of local self-government or an 

exercise of local police power. Second, the court determines if the state statute that 
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relates to the same issue as the municipal ordinance constitutes a "general law" for 

purposes of home rule analysis. Third, the court determines if the municipal ordinance 

conflicts with the general law.1 

Exercise of local self-government or police power 

In a home rule analysis, the court first determines whether the municipal 

ordinance at issue involves an exercise of local self-government or an exercise of police 

power. Generally, if the ordinance relates solely to the exercise of local self-government, 

then the ordinance prevails over a conflicting state statute because a municipal 

corporation is constitutionally authorized to exercise all powers of local self-

government.2 However, if the ordinance relates to an exercise of police power, rather 

than local self-government, the court must determine if the municipal ordinance 

conflicts with a general law.3 

Existence of a general law 

The second step in the home rule analysis is to determine if the state statute is a 

general law. In order to constitute a general law for purpose of home rule analysis, a 

state statute must: (1) be part of a statewide and comprehensive legislative enactment, 

(2) apply to all parts of the state alike and operate uniformly throughout the state, 

(3) set forth police, sanitary, or similar regulations, rather than purport only to grant or 

limit legislative power of a municipal corporation to set forth police, sanitary, or similar 

regulations, and (4) prescribe a rule of conduct upon citizens generally. This is 

commonly referred to as the Canton test. If the court determines that the state statute is 

not a general law, then the statute does not prevail over the municipal ordinance. If the 

state statute is a general law, then the court proceeds to conduct a conflict analysis.4 

Conflict between the general law and the municipal ordinance 

In order to determine if a general law and a municipal ordinance conflict, the 

court generally determines whether the ordinance permits or licenses that which the 

general law forbids or prohibits, and vice versa. However, the court may conduct a 

                                                 
1 Canton v. State, 95 Ohio St.3d 149, 151 (2002). 

2 Where the court determines that the municipal ordinance conflicts with a state statute on a matter of 

statewide concern, the state statute prevails. Am. Fin. Servs. Assn. v. Cleveland, 112 Ohio St.3d 170 (2006). 

Also, please note that in order for a nonchartered municipal corporation to enact an ordinance pursuant 

to its authority to regulate local self-government, the municipal corporation is required to follow 

procedural statutes set out in the Revised Code. Northern Ohio Patrolmen's Benevolent Assn. v. Parma, 61 

Ohio St.2d 375 (1980). 

3 Ohioans for Concealed Carry, Inc. v. Clyde, 120 Ohio St.3d 96, 99-100 (2008). 

4 Canton v. State at 153. 
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more nuanced analysis if necessary. The general law will only prevail over the 

municipal ordinance if the court determines that there is a conflict.5 

Home rule issues with regard to Am. H.B. 69 

Am. H.B. 69, which generally prohibits the use of traffic law photo-monitoring 

devices by local authorities, could potentially be found invalid as applied to municipal 

corporations. The analysis of this bill is complex because the bill expressly states that 

the prohibition on the use of traffic law photo-monitoring devices is in furtherance of 

the ends provided in Article II, Section 34 of the Ohio Constitution. Article II, Section 34 

of the Ohio Constitution provides as follows: 

Laws may be passed fixing and regulating the hours of 

labor, establishing a minimum wage, and providing for the 

comfort, health, safety and general welfare of all employes 

[sic]; and no other provision of the constitution shall impair 

or limit this power. 

Generally, a state statute that is enacted pursuant to the authority of the General 

Assembly to regulate the welfare of employees under Article II, Section 34 prevails over 

a home rule challenge because Article II, Section 34 expressly provides that no other 

constitutional provision may impair the power of the General Assembly to adopt such 

laws.6 The authority of the General Assembly to enact laws under Article II, Section 34 

has generally been broadly interpreted; however, the courts do consider whether the 

substance of a statute actually relates to hours of labor, minimum wage, or the general 

welfare of employees.7 It is not apparent that a court would find a sufficiently 

significant connection between the general welfare of employees and the use of traffic 

law photo-monitoring devices by local authorities.  

If the court determined that the prohibition in Am. H.B. 69 is not in furtherance 

of Article II, Section 34, the bill's provisions would be subject to challenge under the 

home rule provision of the Ohio Constitution.  The Ohio Supreme Court has previously 

held that the regulation of traffic using a traffic law photo-monitoring device is a valid 

exercise of municipal police power.8 Accordingly, if subject to a home rule challenge, 

Am. H.B. 69 would only prevail over a conflicting municipal ordinance if the bill's 

provisions were construed to be a general law under the Canton four-part test outlined 

above.  

                                                 
5 See, e.g., Mendenhall v. Akron, 117 Ohio St.3d 33, 40 (2008). 

6 Lima v. State, 122 Ohio St.3d 155, 159 (2009); Rocky River v. State Employment Relations Board, 43 Ohio St.3d 

1 (1989). 

7 See Dayton v. State, 892 N.E. 2d 506, 510-18 (2008). 

8 Mendenhall at 37. 
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It is unclear if Am. H.B. 69 would meet the second two requirements of the 

Canton test: (1) that the statute must set forth police, sanitary, or similar regulations, 

rather than purport only to grant or limit the legislative power of a municipal 

corporation to set forth police, sanitary, or similar regulations, and (2) that the statute 

must prescribe a rule of conduct upon citizens generally. A municipal corporation likely 

would argue that the bill's provisions restrict the manner in which a municipal 

corporation may enforce its traffic laws rather than prescribe a rule of conduct on 

citizens generally. The Ohio Supreme Court previously has struck down an outright 

prohibition on the enforcement of certain traffic laws by a municipal corporation on 

similar grounds.9 In Linndale v. State, the Ohio Supreme Court determined that a law 

which prohibited law enforcement officers, including those employed by municipal 

corporations, from enforcing certain traffic violations within specified areas was not a 

general law because it purported only to infringe on a municipal corporation's authority 

to regulate traffic, it was not a uniform statewide regulation, and it did not prescribe a 

rule of conduct upon citizens generally.10  

The Court used a similar analysis recently to strike down a provision of state law 

governing the regulation of towing companies. In Cleveland v. State the court addressed 

R.C. 4921.25, which provides, in part, that entities engaged in the towing of motor 

vehicles are not subject to any ordinance of a municipal corporation that provides for 

the licensing, registering, or regulation of entities that tow motor vehicles.11 The court 

determined that the provision was not a "general law" for purposes of the Canton test. 

Specifically, the court found that the provision failed the third prong of the Canton test 

by purporting to the limit legislative power of a municipal corporation to set forth 

police, sanitary, or similar regulations. 

Similar to the state laws addressed in Linndale and Cleveland, the outright 

prohibition against the use of traffic law photo-monitoring devices by municipal 

corporations in Am. H.B. 69 appears likely to fail the second two requirements of the 

Canton test. Specifically, the bill appears to limit the power of a municipal corporation 

to set forth police, sanitary, or similar regulations and also appears not to prescribe a 

rule of conduct on citizens generally. If the court applied the same rationale as it 

applied in the aforementioned cases, the bill's provisions would not be construed as a 

general law and therefore would not prevail over a contrary municipal ordinance. 

Please do not hesitate to contact me if you have any additional questions. 

 
R3032-130.docx/rs 

                                                 
9 Linndale v. State, 85 Ohio St.3d 52 (1999). 

10 Id. 

11 Slip Opinion No. 2014-Ohio-86. 
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