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IN THE SUPREME COURT OF OHIO 
 

The Ohio Manufacturers’ Association, et al., :  
 :  

Relators, : Case No. 2016-0313 
 :  

v. : Original Action under Article II, 
 : Section 1g of the Ohio Constitution 
Ohioans for Drug Price Relief Act, et al., :  
 :  

Respondents. :  
 

 
OHIO SECRETARY OF STATE’S MOTION FOR LEAVE TO FILE A RESPONSE TO 

RESPONDENTS’ MOTION FOR JUDGMENT ON THE PLEADINGS 
 

 
Respondent Ohio Secretary of State Jon Husted respectfully requests permission to file 

the brief attached hereto, which is a Response to Respondents Tracy L. Jones, William S. Booth, 

Daniel L. Darland, and Latonya D. Thurman’s Motion for Judgment on the Pleadings.  The 

Secretary requests permission to file this Response to assist the Court and because misstatements 

of law in the pending motion could negatively affect election administration in the State of Ohio. 

Respectfully submitted, 
 
MICHAEL DEWINE (0009181) 
Ohio Attorney General 
 
s/ Steven T. Voigt 
STEVEN T. VOIGT (0092879)* 
    *Counsel of Record 
Senior Assistant Attorney General 
BRODI J. CONOVER (0092082) 
Assistant Attorney General 
Constitutional Offices Section 
30 East Broad Street, 16th Floor 
Columbus, Ohio 43215 
Tel: 614-466-2872; Fax: 614-728-7592 
steven.voigt@ohioattorneygeneral.gov 
brodi.conover@ohioattorneygeneral.gov 
 
Counsel for Respondent  
Ohio Secretary of State Jon Husted 
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BRIEF IN RESPONSE TO 
RESPONDENTS’ MOTION FOR JUDGMENT ON THE PLEADINGS 

 
The Ohio Secretary of State, as a Respondent in this matter, would not normally need to 

respond to a motion for judgment on the pleadings filed by different Respondents.  Nevertheless, 

the pending motion filed by Respondents Tracy L. Jones, William S. Booth, Daniel L. Darland, 

and Latonya D. Thurman contains significant inaccuracies and misstatements of the law related 

to particular election rules.  For that reason, the Secretary submits this filing for the Court’s 

consideration.  This brief is not intended to be comprehensive.  It addresses only a few points 

where the Secretary’s input—as Ohio’s chief elections officer—may benefit the Court. 

I. INTRODUCTION 

 On February 4, 2016, the Secretary transmitted the Ohio Drug Price Relief Act to the 

General Assembly, but with reservations.  The Secretary’s transmittal letter is attached hereto as 

Exhibit “A”.  In his letter to the General Assembly, the Secretary noted that: 

• “Despite having gathered the majority of their signatures by mid-November 2015, 

petitioners waited until December 22, 2015 to file . . . an initiative petition purporting to 

contain 171,205 signatures.” 

• The boards of elections had only until December 30, 2015 to conduct their initial review.  

This was “an uncommonly quick turn-around time” for boards to review, examine, and 

verify petitions and it included a recognized holiday. 

• After the initial review, the Secretary’s Office “became aware of an unprecedented 

quantity of suspicious ‘strikethroughs’ of signatures” and “what appeared to be a 

widespread, intentional effort to permit circulators to over-report the number of 

signatures they actually witnessed . . . .” 

• Because of the widespread irregularities, the Secretary “issued Directive 2016-01 and 
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instructed all 88 county boards to conduct a more thorough review of all part-petitions . . 

. .”  (Directive 2016-01 is attached as Exhibit “B”). 

In their motion, the moving Respondents misstate the law in at least two critical ways: (1) 

they argue that a part-petition is always valid when a circulator attests to more signatures than 

appear on the part-petition; and (2) they claim that part-petitions are valid even when they have 

signatures stricken by someone other than the circulator, the signer, or the signer’s attorney-in-

fact.  The Secretary addresses both points below. 

II. LEGAL ARGUMENT 

A. Ohio Law and the Ohio Elections Manual Require that a Circulator Attest to 
the Correct Number of Signatures on a Part-Petition. 

 
 Respondents incorrectly claim that a circulator is permitted to attest to the incorrect 

number of signatures on a part-petition. 

 The relevant statute is R.C. 3501.38(E), which provides in part: 

On each petition paper, the circulator shall indicate the number of signatures 
contained on it, and shall sign a statement made under penalty of election 
falsification that the circulator witnesses the affixing of every signature, that all 
signers were to the best of the circulator’s knowledge and belief qualified to sign, 
and that every signature is to the best of the circulator’s knowledge and belief the 
signature of the person whose signature it purports to be . . . 
 

(emphasis added).  R.C. 3501.38(E) is a “substantial, reasonable requirement.”  State ex rel. Loss 

v. Bd. of Elections of Lucas Cty., 29 Ohio St.2d 233, 281 N.E.2d 186 (1972).  Among other 

benefits of this rule, it serves as “a protection against signatures being added later.”  Id. 

 A separate statute, R.C. 3519.06, states that a part-petition is not properly verified if “the 

statement required by section 3519.05 of the Revised Code is not properly filled out” or “the 

statement is false in any respect.”  R.C. 3519.05 recites the circulator’s attestation in part as 

follows: “I, ........., declare under penalty of election falsification that I am the circulator of the 
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foregoing petition paper containing the signatures of ......... electors, that the signatures appended 

hereto were made and appended in my presence on the date set opposite each respective name, 

and are signatures of the persons whose names they purport to be . . . .”  (emphasis added). 

 This Court has held the requirements of R.C. 3501.38(E) “must be strictly complied 

with.”  See State ex rel. Baron v. Butler Cty. Bd. of Elections, 44 Ohio St.2d 33, 35, 336 N.E.2d 

849 (1975).  When a circulator does not comply with a statutory requirement, “rejecting the 

petition” is proper.  Loss, 29 Ohio St.2d at 234; Reese v. Bd. of Elections, 6 Ohio St.2d 66, 67, 

215 N.E.2d 698 (1966).  With respect to attesting to the number of signatures, at most only an 

“arithmetic error will be tolerated, but only if the error does not promote fraud.”  State ex rel. 

Citizens for Responsible Taxation v. Scioto Cty. Bd. of Elections, 65 Ohio St.3d 167, 172, 602 

N.E.2d 615 (1992).  In all other circumstances, such petition has not properly been verified as 

required under R.C. 3519.06. 

 Importantly, R.C. 3519.06 provides the Secretary and boards with significant discretion 

to determine that a petition is valid.  The statute requires only “satisfactory evidence” of falsity 

to determine that a part-petition is not properly verified.  R.C. 3519.06. 

 As an additional point, on page 12 of their motion, the moving Respondents posited 

(without providing any citation) that Secretaries of State have permitted over-reporting of 

signatures on part-petitions.  To be clear, the Secretary of State has never promoted or suggested 

that a part-petition with potentially fraudulent over-counting of signatures should be taken at face 

value and verified.  To the contrary, the Secretary’s rules follow the Revised Code, which states 

that a part-petition is not properly verified when “satisfactory evidence” of “fals[ity] in any 

respect” exists.  R.C. 3519.06. 

 Indeed, the Ohio Elections Official Manual (“the Manual”) provides that “[t]he Board 
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must accept the circulator’s statement of part petitions at face value unless there are 

inconsistencies with the number of signatures witnessed.”  See Manual at pp. 11-8; 11-9.  

Likewise, Directive 2016-01 states that “[by] their nature, however, ‘arithmetic errors’ should be 

isolated, unintentional oversights. . . . The ‘over-reporting of signatures’ (e.g., a circulator 

statement purporting to witness 28 signatures on a part-petition bearing only two signatures) is so 

strikingly prevalent in this submission that the suggestion that unintentional ‘arithmetic errors’ 

are to blame strains credulity.”  Neither the Manual nor any directive supports Respondents’ 

position that potentially fraudulent over-reporting is to be permitted. 

B. Only the Circulator, the Signer, or the Signer’s Attorney-in-Fact can Strike a 
Signature. 

 
 If someone other than the circulator, signer, or an attorney-in-fact strikes a signature from 

a part-petition, Ohio law states that the entire part-petition is invalid. 

 R.C. 3501.38(G) provides that “[t]he circulator of a petition may, before filing it in a 

public office, strike from it any signature the circulator does not wish to present as part of the 

petition.”  Additionally R.C. 3501.38(H) provides that “[a]ny signer of a petition or an attorney 

in fact acting pursuant to section 3501.382 of the Revised Code on behalf of a signer may 

remove the signer’s signature from that petition at any time before the petition is filed in a public 

office by striking the signer’s name from the petition; no signature may be removed after the 

petition is filed in any public office.”  The Ohio Revised Code does not set forth any 

circumstances where someone other than the circulator, the signer, or a signer’s attorney-in-fact 

may strike a signer’s signature. 

Moreover, R.C. 3519.06(C) provides that “no initiative or referendum part-petition is 

properly verified if it appears on the face thereof, or is made to appear by satisfactory evidence . . 

. [t]hat the statement is alerted by erasure, interlineation, or otherwise . . .”  Contrary to 
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Respondents’ argument on pages 7 to 9 of their motion, the term “statement” in R.C. 3519.06(C) 

refers to the petition in its entirety because R.C. 3519.05 refers to the form of the petition in its 

entirety.  But even under Respondents’ narrow and incorrect reading of R.C. 3519.05 and 

R.C. 3519.06, a part-petition with subsequent cross-outs would still be invalid because the 

attestation would be incorrect.  Indeed, if someone other than the circulator subsequently deletes 

signatures, as happened with many of the part-petitions here, then the circulator’s attestation that 

the “foregoing petition paper containing the signatures of ......... electors, that the signatures 

appended hereto were made and appended in my presence on the date set opposite each 

respective name, and are the signatures of the persons whose names they purport to be” cannot 

be accurate.  See R.C. 3519.05. 

As noted by the Secretary in his February 4, 2016 letter, “it is the duty of election 

officials, not a petition company, to determine whether a signature is valid.”  R.C. 3501.05 

provides that one of the duties of the Secretary is to “[r]eceive all initiative and referendum 

petitions on state questions and issues and determine and certify to the sufficiency of those 

petitions.”  R.C. 3501.05(K).  Similarly, R.C. 3501.11 states that one of the duties of boards of 

election is to “[r]eview, examine, and certify the sufficiency and validity of petitions and 

nomination papers, and, after certification, return to the secretary of state all petitions and 

nomination papers that the secretary of state forwarded to the board.”  R.C. 3501.11(K).   As the 

Third District Court of Appeals observed in In re Protest of Brooks, “States allowing ballot 

initiatives have considerable leeway to protect the integrity and reliability of the initiative 

process * * *.”  155 Ohio App.3d 370, 2003-Ohio-6348, 801 N.E.2d 503, ¶ 15 (3d Dist.), 

quoting Buckley v. Am. Constitutional Law Found., Inc., 525 U.S. 182, 191 (1999).  In sum, 

Respondents’ claim that the law permits individuals other than those set forth in R.C. 3501.38(G) 
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and (H) to strike signatures is wrong. 

III. CONCLUSION 

 The Secretary of State of Ohio offers the foregoing input to clarify and correct particular 

errors in the moving Respondents’ motion. 

Respectfully submitted, 
 
MICHAEL DEWINE (0009181) 
Ohio Attorney General 
 
s/ Steven T. Voigt 
STEVEN T. VOIGT (0092879)* 
    *Counsel of Record 
Senior Assistant Attorney General 
BRODI J. CONOVER (0092082) 
Assistant Attorney General 
Constitutional Offices Section 
30 East Broad Street, 16th Floor 
Columbus, Ohio 43215 
Tel: 614-466-2872 | Fax: 614-728-7592 
steven.voigt@ohioattorneygeneral.gov 
brodi.conover@ohioattorneygeneral.gov 
 
Counsel for Respondent  
Ohio Secretary of State Jon Husted 
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Derek S. Clinger  
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545 E. Town Street 
Columbus, Ohio 43215 
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Daniel L. Darland, Tracy L. Jones, and  
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s/ Steven T. Voigt 
STEVEN T. VOIGT (0092879) 
Senior Assistant Attorney General 
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Directive 2016-01 Re-Review of Ohio Drug Price Relief Act Part-Petitions                               Page 2 of 3 

 

 

Reviewing a large cross-section of part-petitions from across the state has revealed that a 

strikingly similar method of eliminating a petition signer’s name exists across an alarmingly 

large number of part-petitions, thus raising a question of fact whether someone other than the 

petition signer or circulator may have illegally removed a petition signer’s signature from part-

petitions.   

 

More specifically, it appears that this same or similar method of signature elimination (i.e., a 

thick, bold stroke of black ink) was used on part-petitions circulated by different individuals, 

some of whom were paid by different petition circulating firms. If true, a board of elections 

could conclude that there is sufficient evidence that a part-petition bearing such a bold strike-

through was used to remove a signature contrary to Ohio law.   

 

PRE-AFFIXING THE NUMBER OF SIGNATURES WITNESSED ON A CIRCULATOR 

STATEMENT 
 

Ohio law requires every circulator of a part-petition to complete a statement affirmed under 

penalty of election falsification indicating the number of signatures contained on that part-

petition, and that the circulator witnessed the affixing of every signature he or she reported 

thereon.
3
 This provision is “a substantial, reasonable requirement”

4
 and functions to prevent at 

least two types of petition fraud: (1) fraud resulting from signatures being placed on a part-

petition after the circulator has executed the affirmation, and (2) fraud resulting from a circulator 

executing the affirmation with a number that is close to, or corresponds with, the number of pre-

printed blank lines on the part-petition and subsequently leaving it in a public location or 

distributing it serially to friends and family to sign without the circulator being present to witness 

signatures.  

 

The Ohio Supreme Court has accorded flexibility to circulators, providing that “…arithmetic 

errors will be tolerated, but only if the error does not promote fraud.”
5
 The relevant example in 

the Election Official Manual recognizes that “arithmetic errors” may occur:   

 

The circulator’s statement indicates that the circulator witnessed 22 signatures, 

but there are only 20 signatures on the petition. If the number of signatures 

reported in the statement is equal to or greater than the total number of signatures 

not crossed out on the part-petition, then the board does not reject the part-petition 

because of the inconsistent signature numbers.
6
 

 

By their nature, however, “arithmetic errors” should be isolated, unintentional oversights.  

 

 

                                                           
3
 R.C. 3501.38(E)(1). 

4
 State ex rel. Loss v. Bd. of Elections of Lucas Cty., 29 Ohio St. 2d 233 (1972). 

5
 State ex rel. Citizens For Responsible Taxation v. Scioto Cty. Bd. of Elections, 65 Ohio St. 3d 167 (1992), 

interpreting Loss, Id. 
6
 Ohio Election Official Manual, Chapter 11, page 9, discussing Rust v. Lucas Cty. Bd. of Elections, 108 Ohio St.3d 

139 (2005). 
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The “over-reporting of signatures” (e.g., a circulator statement purporting to witness 28 

signatures on a part-petition bearing only two signatures) is so strikingly prevalent in this 

submission that the suggestion that unintentional “arithmetic errors” are to blame strains 

credulity.  This cannot be the result envisioned by case law; otherwise the exception would 

swallow the rule. 

 

INSTRUCTIONS 

 

Ohio law
7
 vests authority in the boards of elections to determine the validity of signatures 

contained on part-petitions of proposed initiated statutes. It is ultimately the Secretary of State, 

however, who must “determine and certify to the sufficiency of those petitions.”
8
   

 

As such, my office is returning all part petitions to the boards of elections to conduct a re-review 

to determine whether or not the evidence on the part petitions themselves in each county is such 

that the board determines a signature was improperly removed in violation of R.C. 3501.38(G) 

and/or (H) or that the circulator’s statement is invalid under R.C. 3501.38(E)(1). 

 

Boards of elections must complete this re-review, including any evidentiary hearings that they 

may believe necessary to complete their duties, and re-certify their findings to the Secretary of 

State’s Office no later than January 29, 2016. Boards of elections must follow the other relevant 

instructions of Directive 2015-40 as a part of their re-review and re-certification process. 

 

If you have any questions regarding this Directive, please contact the Secretary of State’s 

elections counsel assigned to your county at (614) 466-2585. Questions regarding issuing and 

serving subpoenas and/or conducting a lawful evidentiary hearing should be directed to the 

board’s legal counsel, the county’s prosecuting attorney.  

 

Sincerely,  

 

 

 

Jon Husted 

 

 

 

                                                           
7
 R.C. 3501.11(K) and 3519.15. 

8
 R.C. 3501.05(K). 
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