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EXPLANATION OF WHY THIS IS A CASE OF 

PUBLIC OR GREAT GENERAL INTEREST AND/OR 

INVOLVES A SUBSTANTIAL CONSTITUTION QUESTION 

 

 This appeal addresses three areas of general and great public interest:  (1) The 

fundamental matter of standing, that is, the jurisdictional necessity of an actual injury which 

allows a plaintiff to bring suit, including a class action, and the related matter of res judicata; (2) 

Automated traffic enforcement programs, which have been the subject of numerous lawsuits in 

state and federal courts in Ohio, including recent important cases in this Court, as well as the 

subject of recent General Assembly legislation; and (3) The authority of home-rule 

municipalities to establish administrative hearings to resolve civil liability.  The citizens and 

municipalities of this State require this Court to clearly state for the first time who has standing 

to present a constitutional or other challenge to automated traffic programs. Should the named 

Plaintiffs in this class action who simply paid the fine and did not exhaust the administrative 

proceeding have standing to challenge that process?  Can Plaintiffs be injured by an 

administrative hearing that they did not even experience? 

This Court came to the verge of answering these questions in two recent automated traffic 

program cases but did not ultimately reach the standing issue. In its decision in Lycan v. 

Cleveland, Slip Opinion No. 2016-Ohio-422, another class action where the named plaintiffs 

paid the fee pursuant to the Notice of Liability and did not undergo an administrative hearing, 

this Court stated that it declined to address the issue of standing as a ground for reversing class 

certification “because Cleveland did not present a proposition of law to this Court concerning 

standing.”  Id. at ¶¶ 8, 26.  This case presents Propositions of Law regarding standing and res 

judicata that would enable this Court to address those matters.  
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In  Jodka v. Cleveland, 143 Ohio St.3d 50, 2015-Ohio-860, the Court accepted a certified 

conflict presenting the issue of standing of a plaintiff to make a constitutional challenge to an 

administrative hearing to resolve civil liability under a traffic program.  That case, which was not 

a class action, was resolved by the holding in Walker v. Toledo, 143 Ohio St.3d 420, 2014-Ohio-

5461 that the municipal court does not have exclusive jurisdiction to resolve such liability, and 

this Court did not address standing as such.   

This appeal, however, directly presents the issue of standing in the context of a 

constitutional claim by class action plaintiffs.  After New Miami instituted an automated speed 

enforcement program, plaintiffs-appellees received Notices of Liability and filed a class action 

lawsuit, claiming that the program’s administrative hearing usurped the jurisdiction of the 

Municipal Court and violated the Ohio Constitution’s due course of law provision, primarily 

because the Rules of Civil Procedure and Rules of Evidence were not used in the administrative 

hearing. The Butler County Court of Common Pleas granted summary judgment to Plaintiffs on 

both claims and enjoined the traffic program.  It also certified the class, over New Miami’s 

objections that the named Plaintiffs lacked standing because none of them went through the 

administrative hearing and that payment of the fine resulted in res judicata or claim preclusion.  

The Twelfth Appellate District affirmed the grant of class certification, incorrectly finding that 

Plaintiffs had standing simply because they received Notices of Liability.  The Court of Appeals 

also incorrectly refrained from considering the effect of this Court’s decision in Walker v. City of 

Toledo on the matter of standing, and did not even reach the issue of whether plaintiffs were 

required to go through the administrative hearing process. 

While the decision of the Court of Appeals is in error and should be corrected, the issues 

raised in this appeal are not confined to the facts of this case. The orderly development of a body 
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of law addressing automated traffic programs is of great general interest.  In addition to Lycan 

and Jodka, the Supreme Court has issued several important decisions regarding automated traffic 

programs that are directly applicable to the issues presented in this appeal.  In Mendenhall v. 

Akron, 117 Ohio St.3d 33, 2008-Ohio-270, this Court held that the operation of such automated 

traffic enforcement programs imposing civil liability does not exceed a municipality’s home rule 

authority.  The decision of the Twelfth Appellate District below ran afoul of Mendenhall when it 

held that justiciable injury was inflicted upon the named Plaintiffs and gave them standing to act 

as class representatives simply because they received a Notice of Liability – even though that 

was not the injury alleged by the named Plaintiffs. 

  In Walker v. Toledo, this Court re-affirmed Mendenhall and further held that municipal 

courts do not have exclusive authority to resolve liability under automated traffic programs, but 

that municipalities have home rule authority to establish administrative proceedings.  That 

holding resulted in the nullification of that claim made by the named Plaintiffs and eliminated 

that claim as a basis for standing, leaving only the due course of law claim as a potential source 

of standing.  This Court further held in Walker that such administrative proceedings must be 

exhausted before offenders can pursue judicial remedies. None of the named Plaintiffs exhausted 

the administrative proceeding provided by New Miami before filing suit, yet the Court of 

Appeals held they had standing as class representatives to make their due course of law 

challenge.  The Courts below need guidance in the application of standing principles. 

This is an area of great public interest and concern, which requires that the Court clarify 

the determination of standing in class actions.  As explained below, there was confusion in the 

initial 2014 Court of Appeals decision between justiciable standing and Rule 23 class 

membership standing when the Court held the former was satisfied by the latter, an error 
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corrected in the 2016 decision now appealed. Yet other issues in this appeal await clarification.  

Interlocutory appeals are provided in class actions in order to avoid the expense and time 

involved in prosecuting a class action.  The determination of whether plaintiffs – perhaps 

especially including class action representatives – with due course of law constitutional claims 

must exhaust administrative remedies in order to have standing, should be decided at the outset 

of a lawsuit. 

Further, this Court should clarify that the determination of standing in a class action must 

involve a more precise analysis of the nature and source of Plaintiffs’ actual claims giving rise to 

standing. As this Court has directed, “Standing turns on the nature and source of the claims 

asserted by the plaintiffs.” Moore v. Middletown, 133 Ohio State 3d 55, 2012-Ohio-3897 at ¶23. 

The Court of Appeals below did not direct its inquiry to the actual claim of injury asserted by the 

named Plaintiffs. Even though the named Plaintiffs’ claims here are for lack of due course of law 

in the administrative hearing, the Court of Appeals stated that their injury arose out of receiving 

a Notice of Liability, rather than the administrative hearing that they did not go through. The 

Court below also failed to examine the effect of Walker on the named Plaintiffs’ standing 

because overlapping issues involved in the grant of summary judgment were not yet appealed. In 

effect, the Court of Appeals foreclosed an independent inquiry into the standing of the named 

plaintiffs and preclusion of their claim, negating the value of an interlocutory appeal from class 

certification. 

The Court should accept jurisdiction in this case to answer questions of great public and 

general interest about standing of class action plaintiffs in automated traffic programs which the 

Court did not have the opportunity to reach in Lycan and Jodka, but which are squarely 

presented in this appeal.  
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STATEMENT OF THE CASE AND FACTS 

  

 This case arises out of a challenge to the operation of an Automated Speed Enforcement 

Program by the Village of New Miami, Ohio, pursuant to Ordinance 1917 adopted July 5, 2012.  

Under the Ordinance, a Notice of Liability is issued when a vehicle is determined to be moving 

11 mph or more than the stated speed limit, based upon time elapsed between two laser-

determined locations.  The vehicle owner then receives a Notice of Liability containing forms for 

payment of the fine or to request a hearing. An express provision addresses the effect of 

payment: “Payment is considered an admission of liability and waives your right to a hearing."  

When a hearing is requested, the administrative appeal is conducted by a hearing officer 

appointed by the village mayor.  In this case, none of the three named Plaintiffs went through the 

administrative hearing. Plaintiffs Woods and Johnson paid the fine without requesting a hearing, 

and Plaintiff Maguire mailed a hearing request after the time period had expired. 

The Named Plaintiffs subsequently filed class action claims in Butler County Court of 

Common Pleas challenging the Ordinance on grounds that it unconstitutionally infringed the 

jurisdiction of the Municipal Court, that it violated the due course of law guarantee of the Ohio 

Constitution, and asserted a claim of unjust enrichment.  The Trial Court granted summary 

judgment on Plaintiffs’ claim regarding jurisdiction in the Municipal Court, due course of law, 

and enjoined operation of the automated traffic enforcement program.  The Trial Court did not 

rule on the motion on the unjust enrichment claim, which remains pending. 

The Trial Court also granted an Order certifying the class, on April 2, 2014.  On the 

initial appeal of that Order, the Twelfth Appellate District reversed the grant of class certification 

on the basis that the Trial Court failed to perform the necessary rigorous analysis of Rule 23 

factors.  Barrow v. New Miami, 12th Dist. Butler No. CA2014-04-092, 2014-Ohio-5743 at ¶¶ 30-
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31 (hereinafter “Barrow I”).  The Trial Court Entry on Remand held that in the class action 

context, the named Plaintiffs would satisfy the jurisdictional requirement of standing if they met 

the Rule 23 “standing to sue as a class representative requirement” under Hamilton v. Ohio 

Savings Bank, 82 Ohio State 3d 67, 74, 694 N.E. 2d 442 (1998).  Feb 6, 2015 Entry on Remand 

at 6-7.  Under the Hamilton test, “the Plaintiff must possess the same interest and suffer the same 

injury shared by all members of the class that he or she seeks to represent."  The Trial Court did 

not require a showing of standing considered as actual injury (over objection).  The Trial Court 

therefore found that Plaintiffs Woods and Johnson had standing to assert the claims of subclass 

one and Plaintiff Michelle Maguire had standing to assert the claims of proposed subclass two 

because each of them “possess the same interests and have suffered the same injury shared by all 

members of the class that they seek to represent."  See Entry on Remand at pages 7-9.  The Trial 

Court further found that the additional prerequisites of Civil Rule 23 were satisfied. 

The Village of New Miami timely appealed from the February 6, 2015 Entry on Remand 

of the Trial Court.  On February 1, 2016, the Butler County Court of Appeals for the 12th 

Appellate District issued its Judgment Entry and Opinion, affirming the grant of class 

certification.  Barrow v. New Miami, 12th Dist. Butler No. CA2015-03-043, 2016-Ohio-340 

(“Barrow II”).  In its opinion, the Court of Appeals properly distinguished between 

jurisdictional/justiciability standing to sue and Rule 23 standing to serve as a class representative.  

The Court of Appeals found that the named Plaintiffs did satisfy the threshold requirement of 

jurisdictional standing.  Citing the injury/causation/redressability test of State ex rel. Ohio 

Academy of Trial Lawyers Sheward, 86 Ohio State 3d 451, 469-70, 1999-Ohio-123, the Court 

held that (1) Appellees suffered a “direct and concrete injury” different from that suffered by the 

general public because the individuals receiving notices of liability incurred repercussions not 
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suffered by the general public;  (2) that the Ordinance caused Appellees injury because 

Appellees would not have received the notices of liability and attendant financial repercussions 

in the absence of the Traffic Enforcement Program; and (3) that the requested relief of declaring 

the Ordinance unconstitutional would preclude operation of the program, void any notices of 

liability issued pursuant to it and result in disgorgement of the funds collected pursuant to the 

unjust enrichment claim.  Barrow II at ¶¶20-23. The Court held that class certification was 

proper under Civil Rule 23. 

In addition, the Court of Appeals held that it was not authorized to address the effect of 

Walker v. Toledo, 143 Ohio State 3d. 420, 2014-Ohio-5461 on the Barrow case at the present 

time, and therefore declined to address the rulings of this Court in Walker as the Village of New 

Miami had requested.  Barrow II at ¶¶46-48. 

New Miami timely filed an Application for Reconsideration of the February 1, 2016 

Judgment Entry and Opinion.  The Court of Appeals issued its Entry Denying Application for 

Reconsideration on March 22, 2016.  The Village of New Miami appeal follows herewith.  

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW 

Proposition of Law No. 1: A putative class action plaintiff with constitutional claims 

challenging liability under an automated traffic enforcement program who does not 

first pursue the provided administrative proceeding lacks jurisdictional standing to 

pursue a judicial remedy.   
 

None of the named Plaintiffs went through the administrative hearing process, found 

constitutional by this Court, to vehicle owners who receive a Notice of Liability.  Nevertheless, 

the named Plaintiffs filed a class action in Butler County Court of Common Pleas alleging 

violation of the due course of law guarantee of the Ohio Constitution, and unjust enrichment.1  

                                            
1 Plaintiffs had originally brought a claim that the Ordinance’s provision of an administrative 

hearing violated the jurisdiction of the Municipal Court pursuant to ORC §2720.02 and Article 
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Plaintiffs’ primary allegations with regard to the deprivations of due process in the 

administrative hearing are that the Rules of Civil Procedure and Rules of Evidence were not 

followed in the administrative hearing.  See First Amended Complaint at ¶¶64-66.  Because 

Plaintiffs did not go through the hearing which allegedly deprived them of due course of law, 

they did not suffer any injury traceable to the administrative hearing and therefore lack standing 

to assert their claims. 

Standing is a threshold jurisdictional issue which must be satisfied before there can be 

any inquiry into the required Rule 23 elements.  An individual Plaintiff must have standing as a 

prerequisite in every case, including class actions.  In the first appeal from class certification, 

Barrow I, the Court of Appeals held that jurisdictional standing was satisfied through the class 

membership prerequisite that class representatives must be members of the proposed class 

possessing the same interest and suffering the same injury shared by all members of the class.  

Barrow I at ¶11.  This was premised on a misinterpretation of this Court's opinion in Hamilton v. 

Savings Bank.  82 Ohio State 3d 67, 1998-Ohio-365.  Hamilton does not speak to jurisdictional 

standing, and simply requires that a class-action plaintiff demonstrate “standing to sue" as a 

representative of the class by sharing the same interest or injury alleged by the class.   

In Barrow II, the Court of Appeals’ February 1, 2016 Opinion properly distinguished 

between jurisdictional standing and Rule 23 standing to serve as a class representative.  Id. at 

¶¶11-15. The Court of Appeals properly stated that individual standing to sue is an indispensable 

requirement that must be present at the inception of every lawsuit, including class actions."   Id. 

at ¶13, citing Woods v. Oak Hill Community Med. Ctr., 134 Ohio at 3d 261, 269 (4th Dist. 199). 

                                                                                                                                             
IV, Section I of the Ohio Constitution.  This Count’s holding in Walker nullified that claim.  

Hence, Plaintiffs sole remaining claims are the due course of law claim and the unjust 

enrichment claim.   
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Hence, the Court of Appeals, in Barrow II, applied the appropriate test to determine 

standing as a matter of subject matter jurisdiction and justiciability.  A litigant must have a 

personal stake in the outcome of the controversy in order to file suit.  Anderson v. Brown, 13 

Ohio State 2d 53 (1968) syllabus at ¶1.  To establish such a personal stake, the party invoking 

the court's jurisdiction must show that he or she suffered (1) an injury, (2) that is fairly traceable 

to the Defendant's allegedly unlawful conduct, and (3) the injury is likely to be redressed by the 

requested relief.  Moore v. Middletown, 133 Ohio State 3d 55, 2012-Ohio-3897 at ¶22, citing 

Lujan v. Defenders of Wildlife (1999), 504 US 555, 560-561, 112 S.Ct. 2130.  Class action 

plaintiffs must satisfy this requirement like any other plaintiff.  O’Shea v. Littleton (1974), 414 

US 488, 494, 94 S.Ct.  669; Woods v. Oak Hill Community Med. Ctr., supra, at 269.  Further, this 

inquiry into standing does not involve a court in an inquiry into the merits of the case.  Rather, 

standing is a jurisdictional prerequisite that must be resolved before reaching the merits.  Federal 

Home Loan Mortgage Corp. v. Schwartzwald, 134 Ohio St. 3d 13 at ¶23, 2012-Ohio-5017. 

However, the Court of Appeals misapplied the three-part test for standing by focusing on 

facts not relevant to Plaintiffs’ specific claim of deprivation of due process of law.  The Court 

improperly identified the issuance of a Notice of Liability to the named Plaintiffs as the source of 

the Plaintiffs’ injury. Barrow II at ¶¶21-24. The Court asked, “Do Appellees suffer a direct and 

concrete injury different from that suffered by the general public?” The Court of Appeals 

answered as follows: 

Yes.  The general public may fear or dislike the automated traffic 

cameras and avoid all intersections in New Miami where the 

cameras are positioned.  But only persons whose vehicles were 

recorded by the automated traffic cameras received Notices of 

Liability.  Whether they paid the penalties are not, these 

individuals incurred repercussions not suffered by the general 

public.  Thus, the group of individuals who received the Notice of 
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Liability was injured in a manner distinct from the public 

generally.  Id. at ¶21. 

 

The Court of Appeals further asked whether the second prong of the standing test 

was satisfied: “Did the Ordinance cause Appellees’ injury?"  The Court stated:  

Yes… [B]ut for Civil Traffic Enforcement Program established 

pursuant to Ordinance 1917, Appellees would not have received 

the Notices of Liability and incurred the attendant financial 

repercussions.”  Id. at ¶22. 

 

Plaintiffs’ complaint in this matter is not that they received Notices of Liability.  It is well 

settled that municipalities may establish an automated traffic program under their 

constitutionally granted home-rule authority.  Mendenhall v. City of Akron, 117 Ohio State 3d 

33, 2008-Ohio-270.  The mere existence of an automated traffic program and issuance of Notices 

of Liability is not the source of Plaintiffs’ claimed injury.  Rather, Plaintiffs’ entire First 

Amended Complaint concerns the alleged violation of due course of law in the procedure under 

which liability is determined.  The Court of Appeals erred in finding that Plaintiffs’ injury 

flowed from issuance of Notices of Liability under an automated Traffic Enforcement Program.  

Plaintiffs’ due course of law claim does not allege injury on that basis, that is, that Plaintiffs were 

injured receiving a Notice of Liability.  “Standing turns on the nature and source of the claim 

asserted by the Plaintiffs."  Moore v. Middleton, supra, at ¶23.  The Court of Appeals 

misperceived the nature and source of Plaintiffs’ claims. 

The United States Supreme Court further explained the proper focus, or “nexus" of the 

standing inquiry: 

In ruling on standing, it is both appropriate and necessary to look 

to the substantive issues… to determine whether there is a logical 

nexus between the status asserted and the claim sought to be 

adjudicated.  For example, standing requirements will vary in 

First Amendment religion cases depending upon whether the party 

raises an Establishment Clause Claim of B and C or a claim under 
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the Free Exercise Clause.  Such inquiries into the nexus between 

the status asserted by the litigant and the claim he presents are 

essential to assure that he is a proper and appropriate party to 

invoke judicial power.   
 

Flast v. Cohen, 392 US 83, 102, 88 S.Ct. 1942 (1968).  Accord Clifton v. Blanchester, 131 Ohio 

State 3d 287, 2012-Ohio-780 at ¶18.  (emphasis added). 

The nexus relevant to the named Plaintiffs’ standing to bring their claim is not that they 

were injured because they received a Notice of Liability under an automated traffic program.  

Given Ohio law, there could be no cause of action for such a claim on its own.  Plaintiffs’ claim 

is more restricted:  they claim injury because the administrative procedure to determine liability   

violates due course of law. But the claimed injury, i.e., being deprived of due process, can only 

arise if Plaintiffs went through an administrative hearing which denied them due process.  Under 

the standing test, the injury is the deprivation of due process, not receiving a Notice of Liability.  

Under the second prong of the test, the only injury traceable to the allegedly unconstitutional 

administrative hearing is the deprivation of due process; the Notice of Liability cannot be 

traceable to the administrative hearing.  Lastly, the deprivation of due process can only be 

redressed by provision of adequate due process in the administrative hearing.  Contrary to the 

conclusion of the Court of Appeals, the standing inquiry into the named Plaintiffs’ status is not 

satisfied merely because they are subject to the Ordinance or received a Notice of Liability.  The 

analysis of injury conducted by the Court of Appeals was defective because it attempted to 

satisfy the Lujan test from receiving a Notice of Liability and ignored the actual nexus of 

Plaintiffs’ claimed injury, that they were deprived of due process in the administrative hearing.  

By improperly finding that Plaintiffs were injured and have standing by issuance of a 

Notice of Liability, the Court of Appeals disregarded this Court’s holdings in Mendenhall and 

Walker.  In Walker this Court stated, “We reaffirm our holding in Mendenhall v. Akron… that 
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municipalities have home-rule authority under Article XVIII of the Ohio Constitution to impose 

civil liability on traffic violators through an administrative enforcement system."  Walker v. 

Toledo, 143 Ohio State 3d 420, 2014-Ohio-5461 at ¶3. 

Moreover, in Walker, this Court affirmatively held that administrative proceedings must 

be exhausted before a civil lawsuit challenging an automated traffic program, may be filed: “We 

hold that Ohio municipalities have home-rule authority to establish administrative proceedings, 

including administrative hearings, related to civil enforcement of traffic ordinances, and that 

these administrative proceedings must be exhausted before offenders or the municipality can 

pursue judicial remedies."  Id.   

 There is no dispute in this case that none of the Plaintiffs went through the administrative 

hearing.  None of the Plaintiffs suffered the deprivation of due process that they claim to have 

been injured by.  However, the Court of Appeals failed to even analyze the exhaustion 

requirement because it wrongly believed it could not address Walker.  Id. at ¶46-48. 

 Plaintiffs argued below that they were not required to exhaust administrative remedies as 

required by Walker because they are presenting a facial constitutional challenge.  New Miami 

argued that Plaintiffs’ claims were as-applied, especially after Walker held that Notice of 

Liability may be resolved in administrative hearings (where the Rules of Civil Procedure and 

Rules of Evidence are not used), rather than exclusively in Municipal Court.  The Court of 

Appeals, erroneously believe it could not address the effect of Walker in this case, did not even 

reach the issue of Plaintiffs’ failure to raise constitutional issues (whether as applied or facial) in 

the administrative hearing or the R.C. 2506.07 appeal to the Court of Common Pleas. 
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Proposition of Law No. 2:  A Court of Appeals making an interlocutory review from 

a grant (or denial) of class certification must consider and apply intervening Supreme 

Court law that affects the nature and source of plaintiffs’ claims when making a 

determination regarding the standing of the named plaintiffs. 

 

The Butler County Court of Appeals declined to address the effect of Walker on the issue 

of the named Plaintiffs’ standing.  Barrow II at ¶¶46-48.  New Miami had argued to the Court 

that Plaintiffs, who did not have an administrative hearing, lacked standing to contest the 

constitutionality of the hearing of the New Miami administrative procedure, and that Walker 

changed the nature of Plaintiffs’ constitutional challenge because Walker reaffirmed the use of 

administrating proceedings to resolve notices of liability and did not require litigation in the 

Municipal Court.  As such, New Miami argued that the absence of the Rules of Civil Procedure 

and Rules of Evidence in the administrative hearing could no longer constitute part of Plaintiffs’ 

claim, intensifying the as-applied nature of the claim.  The Court of Appeals stated:  

“We are not authorized to address the effect of Walker on Barrow 

at this time.  The only final appealable order before us is the trial 

court’s February 2015 decision certifying the class.  The trial 

court's precertification decision granting partial summary judgment 

to Appellees on the first three claims is not yet before us…. 

[W]hether or not Walker nullifies all or part of Appellee's claims is 

a merits issue.  Any proclamation we make on the effect of Walker 

at this stage would be advisory.  We therefore decline to address 

Walker at this phase of the litigation.   

 

Opinion at ¶48. 

The Court of Appeals’ reluctance is misplaced. As a reviewing court, it is bound to make 

its own de novo determination of the named Plaintiffs’ standing.  That issue was properly 

presented to the Court of Appeals in the appeal from the grant of class certification.  The Court 

of Appeals was bound to determine standing by looking at “the nature and source of the claim 

asserted by the plaintiffs.” Moore v. Middletown, 2012-Ohio-3897, ¶ 23, 133 Ohio St. 3d 55, 60, 

975 N.E.2d 977, 982, citing Warth, 422 U.S. at 500, 95 S.Ct. 2197, 45 L.Ed.2d 343.  The nature 
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and source of Plaintiffs’ due process claims is necessarily affected by Ohio Supreme Court law 

effective at the time of the Court of Appeals’ analysis, including this Court’s decision in Walker, 

even though it was decided after the present case was initiated.  The Court of Appeal’s refusal to 

consider Walker effectively turns the law of the case rule on its head, by holding the Court of 

Appeals bound by a prior decision of a lower court.   And even in appropriate application of the 

law of the case rule, where a lower court is bound by decisions of the reviewing court, there is an 

exception when there is an “intervening decision” of the Supreme Court changing the law. 

“Absent extraordinary circumstances, such as an intervening decision by the Ohio Supreme 

Court, an inferior court has no discretion to disregard the mandate of a superior court in a prior 

appeal in the same case.” Nolan v. Nolan (1984), 11 Ohio St.3d 1, 11 OBR 1, 462 N.E.2d 410, 

syllabus.  The Court of Appeals erred in failing to address the effect of Walker on the issue of 

standing raised in the appeal from the certification of the class. 

As a result of Walker, the nature and source of Plaintiffs’ claim of injury is radically 

changed, e.g., an administrative hearing does not require use of the Rules of Civil Procedure and 

Rules of Evidence, the absence of which was Plaintiffs’ primary allegation of violation of due 

course of law.  See First Amended Complaint at ¶¶64-66.  After Walker, Plaintiffs’ constitutional 

claim is necessarily an as-applied challenge. 

Proposition of Law No. 3:  A class action plaintiff contesting liability in an 

automated traffic program who has paid the fine and not requested a hearing, has 

admitted liability and is barred by res judicata from representing the class. 
 

Plaintiffs Woods and Johnson paid the fines set forth in the Notices of Liability issued by 

New Miami, and did not request an administrative hearing, yet they filed a class action based on 

constitutional challenges to the speed camera ordinance.  Carroll v. the City of Cleveland (6th 

Cir. 2013), 522 F. App’x 299, was also a class-action challenge to a Cleveland automated speed 
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camera ordinance.  Under similar facts, where the named Plaintiffs paid the fine without 

requesting a hearing, the trial court held that Plaintiffs’ claims were appropriately dismissed on 

the basis of claim preclusion.  Claim preclusion is comprised of four elements: 1) a prior final 

valid decision on the merits by a court of competent jurisdiction; 2) a second action involving the 

same parties or their privies as the first; 3) a second action raising claims that were or could have 

been litigated in the first action; and 4) a second action arising out of the transaction or 

occurrence that was the subject matter of the previous action.  Id. at 304.  In Carroll, the Court 

determined that each of those four elements was present. 

Those four elements also apply to Woods and Johnson: their payment of the civil fines is 

a final judgment; the present second action involves the same parties as the first – Woods and 

Johnson, and the Village of New Miami; Woods and Johnson could have raised their as-applied 

constitutional challenges in an administrative hearing, had they requested one, and in the appeal 

to the Court of Common Pleas under ORC §2506.01; both actions arise out of the Notices of 

Liability issued to them.  Because the claims of Wood and Johnson are barred, they have no 

standing in this matter, either individually or as representatives of the class.   

CONCLUSION 

For the reasons discussed above, this case involves matters of public and great general 

interest.  The appellant requests that this Court accept jurisdiction in this case so that the 

important issues presented will be reviewed on the merits. 

  



 

16 
 

 

      Respectfully submitted 

 

       

      s/James J. Englert                     

       Felix J. Gora, Esq.  (0009970) 

       James J. Englert, Esq.  (0051217) 

       Rendigs, Fry, Kiely & Dennis, LLP 

       600 Vine Street, Suite 2650 
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