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RELATORS’ MOTION TO AMEND BRIEFING SCHEDULE

Relators The Ohio Manufacturers’ Association, The Ohio Chamber of Commerce,

Pharmaceutical Research and Manufacturers of America, Keith Lake, and Ryan R. Augsburger

(collectively “Relators”) respectfully move this Court to adjust the briefing schedule entered on

May 18, 2016 by two weeks. The Court’s schedule requires Relators to file their evidence and

brief on June 8, 2016. But, prior to receiving the May 18, 2016 scheduling order, Relators

already had served subpoenas and scheduled depositions for June 8 (Eric Tincher - Michigan)

and June 14 (Ballot Access LLC - Utah). And, on May 18, another subpoena (that had been out

for several days) was served scheduling a deposition on June 10 (Dustin Wefel - Michigan).1

Additionally, on May 2, 2016, Relators served a subpoena requesting documents on PCI

Consultants, Inc. (“PCI”), believed to be the lead petition circulating company, requesting that

documents be produced on May 13, 2016. On May 12, 2016, PCI requested an extension

through June 12, 2016, asserting that it was too busy with other petition drives to respond to the

subpoena. Relators were inclined to accommodate this request and take PCI’s deposition within

a week or so after receiving the documents. Now, in light of the May 18, 2016 scheduling order,

Relators’ initial willingness to cooperate with PCI may prejudice Relators. Relators may be

forced to file a motion to compel PCI to comply with the subpoena in California and there is no

certainty that such motion will be resolved by June 8, let alone prior to that date so that Relators

can meaningfully use the information in a brief filed on June 8, 2016.

Relators have been diligent in seeking discovery to supplement the evidence they have

(including what is apparent on the face of the part-petitions), but obtaining discovery from

1 It was extremely difficult to serve Eric Tincher and Dustin Wefel, as both intentionally evaded
service. Wefel, whose companies collected more signatures than any other (over 79,000), ripped
the subpoena into pieces in front of the process server when he was finally served. A motion to
compel him to comply was filed in Michigan and a hearing is scheduled for May 23, 2016.
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circulators and petition-circulating companies has proven extremely difficult. Relators’ efforts

have been met almost uniformly with resistance and/or non-compliance. Many of the witnesses

cannot be found at the addresses they provided. Others have intentionally evaded service.

Several were served with subpoenas and failed to appear. As a result, it has taken longer than

anticipated to obtain documents from and to depose third-party circulating companies and their

principals.

Statement of Facts Regarding Relators’ Efforts to Obtain Discovery from Persons and
Entities Responsible for Circulation of the Petition

A. The Committee Claims No Knowledge of Facts Related to the Issues in this
Case

Relators filed this action on February 29, 2016 against Respondents William S. Booth,

Daniel L. Darland, Tracy L. Jones, and Latonya D. Thurman, known as the Committee for the

Ohio Drug Price Relief Act (collectively, the “Committee”) and the Ohio Secretary of State

(“Secretary”).

On March 11, 2016, Relators served their first set of interrogatories, request for

production of documents, and request for admissions to the Committee. In the letter

accompanying these discovery requests, Relators offered to stipulate “to the primary relevant

facts in order to further streamline the process of presenting evidence and briefing.” (Ex. A,

March 11, 2016 Letter to Don McTigue.) Relators also indicated that they would “withdraw or

revise the discovery requests” if the Committee expressed an interest in stipulations as set forth

in the letter. (Id.) On March 15, 2016, counsel for the Committee sent an email acknowledging

receipt of the letter proposing stipulations and stating: “My clients will consider them [proposed

stipulations] and I will be back to you after a reasonable time to review the factual statements set
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forth.” (Ex. B, March 15, 2016 Email from Don McTigue.) Relators never heard from the

Committee again on this topic.

On March 25, 2016, Relators served their second set of interrogatories, request for

production of documents, and request for admissions to the Committee. The letter

accompanying these discovery requests included a list of 28 persons and entities Relators desired

to depose and stated “[a]nother way to expedite this matter would be for your clients to make

these persons available for depositions in Ohio * * * [which] would save significant time and

resources of the Court * * * .” (Ex. C, March 25, 2016 Letter to Don McTigue.) The Committee

never responded to this request.

On April 8, 2016, Relators received the Committee’s responses to Relators’ first set of

discovery requests. (Ex. A to Relators’ Motion for Partial Summary Judgment, filed May 13,

2016.) Despite having a statutory obligation under R.C. 3519.02 to represent the petitioners in

all matters relating to the Ohio Drug Price Relief Act Petition (the “Petition”), the Committee

claimed very little knowledge of and no responsibility for circulation of the Petition. A couple of

weeks later, Relators received the Committee’s responses to Relators’ second set of discovery

requests, which similarly indicated no knowledge of any relevant facts.

B. Discovery Targeted at Petition Circulating Companies

Upon being advised by the Committee that it had virtually no knowledge of the Petition

circulation efforts, Relators began issuing subpoenas to obtain discovery from third-parties. One

group from whom discovery was sought was the petition circulating companies who managed

and/or supervised the circulation of the part-petitions. All persons/entities who compensate

others to circulate part-petitions or who are compensated for supervising circulators of part-
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petitions must file a “Form 15” with the Secretary. Relators sought discovery from the following

persons/entities who filed a Form 15 in connection with the Petition:

• PCI Consultants, Inc. (providing an address in California)2

• Angelo Paparella (owner/principal of PCI, providing an address in California)

• DRW Campaigns, LLC (providing an address in Michigan)

• DRW Campaigns, Inc. (providing an address in Michigan, but different from DRW
Campaigns LLC)

• Dustin Wefel (owner/principal of DRW Campaigns LLC and DRW Campaigns, Inc.,
providing an address in Michigan)

• Elite Campaigns, Inc. (providing an address in Michigan)

• Eric Tincher (owner/principal of Elite Campaigns, Inc., providing an address in
Michigan)

• Ballot Access LLC (providing an address in Utah)

• Educated Voters (providing an address in Ohio), and

• Cody Eldred (affiliated with Educated Voters, providing addresses in Ohio, Kentucky,
and Florida).3

• David Sadler (providing a Michigan address)

All of these persons and entities were on the list sent to the Committee on March 25, 2016.

Collectively these persons/entities were responsible for more than 90 percent of the

signatures collected. Although PCI and Paparella were not listed on the part-petitions as paying

the circulators, they apparently managed the entire process. Relators’ efforts to obtain discovery

2 The reference “to providing an address” means the address provided on the Form 15 filed with
the Secretary.
3 Eldred used Ohio and Kentucky addresses on his Form 15s and a Florida address on the part-
petitions he circulated.
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from these persons/entities have only recently resulted in successful service of several

subpoenas.

For all of the persons and entities located outside of Ohio, Relators first had to retain

counsel in California, Michigan, Utah, and Florida, before issuing subpoenas to all of the persons

and entities listed above.4 Relators encountered difficulties in serving most of these persons.

Some provided addresses at which service could not be made, such as a UPS mailbox. Some

could not be located at the addresses they provided. Others intentionally evaded service

personally and as registered agent of a company (as set forth below). As a result, subpoenas had

to be reissued and re-served because the time period within which the witnesses were to produce

documents had expired before they were located and served.

Below are examples of Relators efforts and the status of discovery for each of the persons

and entities listed above.

1. PCI/Angelo Paparella

Angelo Paparella is the owner/principal of PCI, the lead petition circulating company for

the Petition (according to the Committee’s answers to interrogatories). When the process server

went to serve Paparella on April 23, 2016 at the address listed on his Form 15, he could not be

served there. The address provided by Paparella was the address of a UPS store where Paparella

has a mailbox. Upon further investigation, a residential address for Paparella was found. The

process server attempted to serve Paparella three times at the residential address in late April, but

no one responded to the intercom and the process server could not get beyond the gate to the

house. (Ex. D, Diligence Declaration of Process Server.)

4 Among other things, this requires finding a location to conduct the deposition in the county
where the deponent resides (which is not necessarily where counsel has an office), opening a
court file in and obtaining a subpoena from the host state when required, and finding and serving
the witness under the law of the host state.
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The address listed on the Form 15 for PCI is the same UPS store as listed by Paparella

(which is also the address listed on PCI’s website). Service of a subpoena for the production of

documents was made on PCI through its registered agent on May 2, 2016. Documents were to

be produced on May 13, 2016. On May 6, 2016, counsel for PCI sent a written response to the

subpoena, objecting to all requests for documents. (Ex. E, May 6, 2016 Response from PCI’s

Counsel.)

During a telephone call with PCI counsel on May 12, 2016 to discuss PCI’s objections to

producing documents, PCI’s counsel indicated that PCI is a “small shop” and that essentially

Paparella is PCI. He also indicated that this is a very busy time in the petition circulation

business and that Paparella was simply too busy to respond by the May 13 deadline.5 PCI’s

counsel said that PCI would produce documents, but needed an extension through June 12, 2016.

In an effort to cooperate and to avoid having to file a motion to compel in California, Relators

were inclined to agree to provide additional time, as long as a deposition could be scheduled

shortly after the documents were received.

The current status of discovery from PCI and Paparella is that PCI has been served with a

subpoena to produce documents on or before May 13, 2016 (Ex. F, copy of subpoena served on

PCI on May 2, 2016), but asked for additional time to respond prior to the scheduling order

entered in this case. Relators intended to depose Paparella a week or so after the documents

were received on June 12, 2016.

5 Notably, while Paparella was too busy to look for documents to respond to Relators’ subpoena
served on May 2, 2016, he was not too busy to serve as an affiant for the Committee in a new
federal court suit filed on May 16, 2016, now pending before Judge Watson. Paparella executed
his affidavit in support of the Committee’s motion for a temporary restraining order in California
on May 14, 2016. See Jones v. Husted, Case No. 2:16-cv-438, Plaintiff’s Motion for Temporary
Restraining Order, filed in Case No. 2:16, Affidavit of Angelo Paparella attached.
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2. DRW Campaigns LLC, DRW Campaigns, Inc. and Dustin Wefel

Dustin Wefel and his companies, DRW Campaigns LLC and DRW Campaigns, Inc.

(“DRW”), circulated part-petitions containing more than 79,000 signatures.

A process server attempted to serve Wefel and DRW several times between April 29 and

May 2, 2016. On April 30, 2016, the process server left his business card at Wefel’s home

address. Wefel called the process server and acknowledged that he knew that Relators were

attempting to serve subpoenas on him, but stated he would not cooperate by accepting service

individually or as registered agent of DRW. (Ex. G, Affidavit of Joshua Southwell.)

Wefel was served the evening of May 2, 2016. He punched the process server’s car,

yelled profanities at her, and immediately ripped the subpoena into pieces in front of her. (Ex.

H, Affidavit of Jennifer Ryan.) He was to produce documents on May 3, 2016. Because he did

not produce any documents, a motion to compel Wefel’s compliance with the subpoena was filed

in Michigan and is set for a hearing on May 23, 2016.

After obtaining a court order to serve Wefel by an alternative method of service, on May

9, 2016, Wefel was served with a subpoena for his deposition scheduled for June 10, 2016. (Ex.

I, copy of subpoenas served on Dustin Wefel and DRW Campaigns, Inc. on May 19, 2015.)

The current status of discovery from Wefel and DRW is that Relators are awaiting

documents from Wefel and DRW and Wefel’s deposition is scheduled on June 10, 2016 in Flint,

Michigan.

3. Elite Campaigns, Inc./Eric Tincher

Eric Tincher and his company Elite Campaigns Inc. (“Elite”) circulated part-petitions

containing more than 20,000 signatures.
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The process server could not serve Elite Campaigns, Inc. at the address listed on the

Form 15 filed with the Secretary because it was a UPS mailbox, where service could not be

made. Eric Tincher is the registered agent for Elite Campaigns, Inc., so service was attempted to

be made on him. The initial subpoenas being served on Elite Campaigns, Inc. and Tincher

requested documents to be produced by May 3, 2016.

The process server left a card for Tincher at his residence when he attempted to serve him

there. On April 26, 2016, Tincher called back and said he had moved to Missouri. Upon further

investigation, there was no indication that Tincher had moved to Missouri, so service was

attempted again on May 3, 2016. A woman who answered the door identified herself as

Tincher’s sister and indicated that he was out of town until the following week.

Because the date to respond to the subpoenas had expired before they were served, new

subpoenas had to be issued. The new subpoenas, for the production of documents and

scheduling Tincher’s deposition, were served on May 11, 2016.

The current status of discovery from Tincher and Elite Campaigns., Inc. is that

documents are due May 25, 2016 and Tincher’s deposition is scheduled on June 8, 2016 in

Kalamazoo, Michigan. (Ex. J, copy of subpoenas served on Eric Tincher and Elite Campaigns,

Inc. on May 11, 2016)

4. Ballot Access, Inc.

Ballot Access, Inc. (“Ballot Access”) listed an address in Provo, Utah as its address on

the Form 15 filed with the Secretary. The subpoenas for the production of documents and a

deposition were served on Ballot Access on May 12, 2016.
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The current status of discovery from Ballot Access is that documents are due on May 24,

2016 and a Rule 30(B)(5) deposition is scheduled for June 14, 2016 in Provo, Utah. (Ex. K,

copies of subpoenas served on Ballot Access, Inc. on May 12, 2016.)

5. Educated Voters/Cody Eldred

Cody Eldred is believed to be the owner/principal of Educated Voters, which was

responsible for part-petitions containing more than 40,000 signatures.

When service was attempted in April 2016 on Educated Voters at the address listed on its

Form 15 filed with the Secretary, it was a vacant store front in Cincinnati, Ohio. No forwarding

address was available from the U.S. Postal Service and no alternative address has been found for

Educated Voters.

Eldred provided addresses in Ohio and Kentucky on the Form 15s he filed with the

Secretary and provided a third address in Florida on part-petitions that he circulated. When

service on Eldred failed in Ohio, Relators attempted to have a subpoena issued for him in

Kentucky. During this time, Relators learned that Eldred was circulating petitions in Missouri,

so it would have been futile at that time to try to serve him in Kentucky. Upon further

investigation, it appears that Eldred is a resident of Florida. Eldred has not yet been served with

a subpoena in Florida.6

The current status of discovery from Educated Voters and Cody Eldred is that they have

not yet been served with subpoenas.

6 Florida requires the appointment of a commission from the court where the matter is pending in
order to issue a subpoena. This process is under way. The subpoena submitted to the Court on
May 20, 2016 with the motion to appoint a commission to issue the subpoena schedules Eldred’s
deposition for June 6, 2016.
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6. David Saddler

David Saddler filed a Form 15 and employed others to circulate more than 1800 part-

petitions, containing more than 21,000 signatures. Starting in late April, service has been

attempted multiple times on Saddler, but he has not been found. On April 26, 2016, apparently

after becoming aware that a process server was trying to reach him, Saddler had his insurance

company email documents pertaining to an automobile accident to Relators’ counsel in

Michigan. It is not known how Saddler obtained Michigan counsel’s contact information since

he was never served with the subpoena, but both Saddler and Tincher are located in Kalamazoo

and Tincher spoke with the process server on April 26, 2016.

Because the dates for compliance with the initial subpoenas expired before Saddler could

be served, subpoenas had to be re-issued. Since about May 10, a process server has been trying

to serve a subpoena for Saddler’s deposition on June 10, 2016.

Conclusion

Relators have been diligently pursuing discovery from the petition circulating companies

involved with the Petition7 even though they believe the Committee has a legal responsibility to

obtain information from these companies and coordinate their depositions. Relators were only

recently successful in serving subpoenas on several of the circulation companies and/or their

principals (as outlined above) and had depositions scheduled for three of them on or after June 8,

2016 as of the date of this Court’s scheduling order.

Of course, this Court was unaware of the status of discovery when it issued its scheduling

order requiring Relators to file their evidence and brief on June 8, 2016. Now that the Court has

7 Relators have also engaged in other discovery not outlined herein. To date, none of the
circulators subpoenaed have appeared for their depositions and several other witnesses could not
be served at the addresses provided on the Form 15s they filed or on the part-petitions they
circulated.
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the additional information set forth in this motion, Relators respectfully request the Court to

amend the May 18, 2016 scheduling order as follows:

• Relators’ merit brief and evidence due June 22, 2016 (instead of June 8);

• Respondents’ merit brief and evidence due within 14 days of the filing of Relators’ merit

brief; and

• Relators’ reply brief due within 7 days of the filing of Respondents’ merit brief.

Respectfully submitted,

/s/ Anne Marie Sferra
Kurtis A. Tunnell (0038569)
Counsel of Record
Anne Marie Sferra (0030855)
Nelson M. Reid (0068434)
James P. Schuck (0072356)
BRICKER & ECKLER LLP
100 South Third Street
Columbus, Ohio 43215
(614) 227-2300 (Telephone)
(614) 227-2390 (Facsimile)
ktunnell@bricker.com
asferra@bricker.com
nreid@bricker.com
jschuck@bricker.com

Counsel for Relators
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Senior Assistant Attorney General
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Assistant Attorney General
Constitutional Offices Section
30 E. Broad Street, 16th Floor
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(614) 466-2872 (Telephone)
(614) 728-7592 (Facsimile)
steven.voigt@ohioattorneygeneral.gov
brodi.conover@ohioattorneygeneral.gov

Counsel for Respondent Secretary Jon
Husted

Donald J. McTigue
J. Corey Colombo
Derek S. Clinger
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545 East Town Street
Columbus, Ohio 43215
dmctigue@electionlawgroup.com
ccolombo@electionlawgroup.com
dclinger@electionlawgroup.com

/s/ Anne Marie Sferra
Anne Marie Sferra (0030855)




































































































































































































































