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MEMORANDUM IN OPPOSITION 

On May 11, 2016, Defendant-Appellant Larry Gapen filed a Motion for 

Order or Relief Pursuant to Supreme Court Rule of Practice 4.01.  Plaintiff-

Appellee State of Ohio filed a memorandum in opposition to Mr. Gapen’s 

motion two days later.  Then, on May 20, 2016, the Franklin County 

Prosecutor, Ron O’Brien, filed a motion for leave to file a memorandum in 

support of the State’s opposition memorandum.  He also filed a “memorandum 

in support” of the State’s opposition memorandum as a separate docket entry.  

For the reasons that follow, this Court should deny Mr. O’Brien’s motion, and 

strike his supporting memorandum. 

First, an amicus memorandum in support of opposition to a motion 

under this Court’s Rule 4.01 is not contemplated in that Rule.  Rule 4.01 

expressly allows filing of only two papers; a motion filed by “a party” to the 

case, and a response to that motion by “any other party.”  S.Ct.Prac.R. 

4.01(B)(1).  Thus, by its own terms, Rule 4 permits no other filings related to a 

motion filed under that Rule other than the opposition memorandum the State 

of Ohio filed two days after Mr. Gapen filed his motion.  See S.Ct.Prac.R. 

4.01(B)(2).  Indeed, Rule 4 does not even permit a movant such as Mr. Gapen 

to file a reply to a party’s responsive memorandum, and any motion for leave to 

file a further pleading is “prohibited and shall not be filed.”  Id.  When Mr. 

Gapen is not permitted to respond to the Plaintiff-Appellee State’s arguments, 

even by motion for leave to file a reply, it is inequitable and contrary to this 
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Court’s Rules to permit an outside non-party to file a memorandum in support 

of the opposition memorandum filed by the State of Ohio, whether by motion or 

otherwise.  This Court should reject and strike Mr. O’Brien’s motion and 

his memorandum. 

Second, Rule 4 does not permit any person other than a party to the case 

to file a paper pursuant to that rule.  Nothing in Rule 4 permits amicus curiae 

to file supplemental or supporting memoranda, regardless of which party the 

additional memorandum supports.  Both parties in this case have filed their 

applicable papers.  Mr. O’Brien is not a party to this case.  This Court’s Rules 

do not permit, and this Court should deny, efforts of amicus curiae or any 

other non-party to inject themselves into this Court’s consideration of Mr. 

Gapen’s Rule 4.01 motion. 
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Third, no other provision of this Court’s Rules of Practice permit Mr. 

O’Brien to file his motion or his supporting memorandum as amicus curiae.  

The Rules allow amicus curiae filing papers in this Court in only six 

specific contexts: 

1. in a jurisdictional memorandum urging this Court “to accept or 
decline to accept a jurisdictional appeal” (S.Ct.Prac.R. 7.06(A)(1)); 

2. in a memorandum supporting either party and addressing 
questions of law when a question has been certified to this Court 

(S.Ct.Prac.R. 9.05(A)(2)); 

3. in a brief on the merits urging affirmance or reversal in a given 
merits appeal, subject to all the same requirements identified in 

Rule 16.02 through 16.05 and applicable to merit briefs filed by 
the parties (S.Ct.Prac.R. 16.06); 

4. in a motion seeking leave from this Court to participate in oral 
argument in which the amicus curiae has filed an amicus curiae 
brief, when one side objects or when the amicus curiae does not 

expressly support the position of any parties to the case 
(S.Ct.Prac.R. 17.06(A)(2)); 

5. in a memorandum in support of a motion for reconsideration filed 

under Rule 18.02(A) (S.Ct.Prac.R. 18.02(C)); and 

6. in a memorandum in response to a motion for reconsideration filed 

under Rule 18.02(A) (S.Ct.Prac.R. 18.03(B)). 

None of those six situations apply here.   

At issue is Mr. Gapen’s motion filed under Rule 4.01, and Mr. O’Brien’s 

motion and memorandum filed as amicus curiae in support of Plaintiff-Appellee 

State of Ohio’s opposition memorandum.  Mr. O’Brien’s amicus filings are not 

briefs on the merits.  Where amicus curiae is permitted to file a brief or 

memorandum, the Rules do not require leave.  Indeed, no provision of the 
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Rules—other than Rule 17.06(A)(2), which does not apply here—permits Mr. 

O’Brien as an amicus curiae to file a motion in this case at all.  Accordingly, 

there is no basis in the Rules for Mr. O’Brien’s amicus curiae motion.   

This Court’s rules similarly prohibit Mr. O’Brien’s amicus curiae 

memorandum.  It is not an amicus memorandum addressing jurisdiction, nor is 

it an amicus memorandum addressing a certified question.  It is not an amicus 

curiae memorandum offered in support of a Rule 18.02(A) motion for 

reconsideration or in response to such a motion.  Thus, Mr. O’Brien’s amicus 

curiae memorandum has no basis in this Court’s Rules.  And again, Rule 4.01 

does not permit a non-party like Mr. O’Brien to file either his motion or his 

memorandum in this case.   

For each of these reasons, this Court should reject and strike Mr. 

O’Brien’s motion and his memorandum. 
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Respectfully submitted,  
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Assistant Federal Public Defender 
CHU Supervising Attorney 

Co-Counsel for Defendant Gapen 
 
/s/ Allen L. Bohnert   
Allen L. Bohnert (0081544) 
Assistant Federal Public Defender 

Co-Counsel for Defendant Gapen 
 
Office of the Federal Public Defender 

for the Southern District of Ohio 
Capital Habeas Unit 
10 West Broad Street, Suite 1020 

Columbus, Ohio 43215 
614-469-2999  

Sharon_Hicks@fd.org 
Carol_Wright@fd.org 
Allen_Bohnert@fd.org 
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