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MEMORANDUM IN OPPOSITION 

I. Relators Have Had Ample Time in Which to Conduct Discovery in This Special 

Constitutional Proceeding Where They Seek to Challenge a Citizen Initiated 

Petition Proposing the Ohio Drug Price Relief Act in an Effort to Derail Petitioners 

from Placing the Proposed Law on the November 2016 General Election Ballot. 

Relators filed this Motion to Amend Briefing Schedule eighty-four days after they instituted 

this special constitutional proceeding on February 29, 2016 and 109 days after the Secretary of 

State belatedly certified the sufficiency of the petition and transmitted the Proposed Law to the 

Ohio General Assembly on February 4, 2016. Despite their protestations to the contrary, Relators 

have had extensive time to conduct their discovery. The present Motion is the latest in a series of 

efforts to delay resolution of this challenge and tie up Petition-Respondents and their petitions for 

as long as possible. 

Relators’ strategy all along has been to delay the constitutional processes for Ohio electors to 

propose the Ohio Drug Price Relief Act to the General Assembly for its consideration and to then 

submit the Proposed Law to the voters at the November 2016 general election. It began with an e-

mail from Relators’ counsel to Secretary Husted’s office on December 30, 2015. (Attached as 

Exhibit A.) This e-mail, which arrived five hours after the deadline set by Secretary Husted for the 

boards of elections to complete their review of the Petition, contained a letter requesting Secretary 

Husted to refrain from certifying the Petition—even though, by this point, the boards of elections 

had collectively certified that it contained a sufficient number of valid signatures—and to refrain 

from the Secretary of State’s constitutional duty to transmit the Proposed Law to the General 

Assembly. The letter further requested the Secretary to investigate two purported issues and refrain 
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from certifying the Petition and transmitting the Proposed Law “until such time” that the Secretary 

had completed his investigation.1 (Id.) 

On January 4, 2016, one day before the General Assembly’s first day of session when he was 

obliged to transmit the law to the General Assembly, Secretary Husted instead announced that he 

would do precisely what Relator PhRMA requested him to do: (1) refuse to certify the Petition, 

even though the boards of elections had collectively certified in accordance with his written 

instructions that it contained a sufficient number of valid signatures; (2) refuse to transmit the 

Proposed Law to the General Assembly; and (3) return the Petition to the boards of elections for a 

second more rigorous review under new written instructions, despite any legal authority or 

precedent to do so. Further, the Secretary gave the boards 25 more days to “re-review” the 

Petition—more than three times the number of days the boards had for their initial review.  

Relator PhRMA’s strategy to delay paid off. Secretary Husted did not certify the sufficiency 

of the Petition or transmit the Proposed Law to the General Assembly until February 4, 2016, 

nearly a week after the boards of elections completed their unprecedented second review of the 

Petition. The Secretary’s transmittal came 30 days after the constitutionally-required date, 

effectively eliminating 30 days from the period during which Petition Respondents will be able to 

circulate their Supplementary Petition and attempt to place the Proposed Law on the November 8, 

2016 general election ballot.  

In addition to delaying the certification and transmittal, Secretary Husted’s transmittal letter 

attacked the petitioners and paved the way for the subsequent legal challenge to the Petition 

                                                           
1 This is despite the fact that the 88 county boards of election had certified a total of 119,031 valid signatures, 

27,354 more than required by the Ohio Constitution. In addition, 48 counties met the minimum threshold, 4 more 

than required.  
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brought by PhRMA and other opponents. (See transmittal letter, attached as Exhibit B.) Unhappy 

with the results from the boards of elections’ second review of the Petition that found that the 

petition still had far more valid signatures than mandated,2 but realizing the boards had tied his 

hands, Secretary Husted grudgingly certified the Petition while sua sponte invalidating more than 

20,000 otherwise-valid signatures that had been twice verified by the Cuyahoga County Board of 

Elections. Further, Secretary Husted has refused to break a tie vote submitted to him by the 

Delaware County Board of Elections, pursuant to R.C. 3501.11(X), regarding whether to certify a 

subset of part-petitions. As a result, the Delaware County Board of Elections has been unable to 

certify the results of their second review, and Secretary Husted subsequently certified zero valid 

signatures from Delaware County, even though the Delaware Board certified 85 valid part-

petitions containing 324 valid signatures during the first review. The Secretary’s actions reduced 

the number of valid signatures from 119,031, from the first review, to 96,936 valid signatures—a 

little more than 5,000 signatures over the constitutional threshold.3 This left the Petition vulnerable 

to a legal challenge.  

The next phase of Relators’ plan then began. On February 29, 2016—55 days after Secretary 

Husted should have transmitted the Proposed Law to the General Assembly, and 25 days after 

Secretary Husted transmitted the Proposed Law to the General Assembly—Relators filed the 

instant action. Since December 2005, Relators have sought to delay the constitutional timeline 

                                                           
2 After the second review of the Petition, the boards of elections had certified a total of 117,038 valid signatures, 

25,361 more than required by the Ohio Constitution. In addition, 47 counties met the minimum threshold, 3 more 

than required. 

 
3 The Secretary’s sua sponte invalidation of the more than 20,000 valid signatures from Cuyahoga County and his 

refusal to break the tie vote submitted to him by the Delaware County Board of Elections, as well as the actions of a 

few county boards of elections during the second review, are the subject of a mandamus action filed by Petitioners 

(Case No. 2016-0455), in which there is currently a pending motion to consolidate the action with the instant action 

(Case No. 2014-0313). 
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underwhich Petition Respondents have a right to attempt to ultimately qualify for the November 

8, 2016 general election ballot. Relators’ strategy of delay became undeniable when on May 17—

133 days after Secretary Husted should have transmitted the Proposed Law to the General 

Assembly, 78 days after Relators filed their legal challenge, and 11 days after the supplementary 

period should have started—they filed their Motion to Stay the Supplementary Petition Period and 

the instant Motion to Modify the Briefing Schedule with the Court.   

As far back as March 10, 2016, one day after filing their Answer to the Challenge, Petition-

Respondents requested an expedited briefing to be set in this action. Relators opposed this motion, 

and stated in their March 17 memorandum that they require a “reasonable time” to conduct their 

discovery. See Relators Memo in Response to Motion to Expedite Case Schedule. The Court 

granted Petition-Respondents request to expedite on May 18, sixty-nine days after it was filed and 

established the briefing and evidence submission schedule that Relators are now challenging. 

Relators now contend that the ninety days from day after Petition-Respondents filed their answer 

and discovery could begin through the day before their merit brief is due is not long enough in 

which to conduct discovery in this special proceeding. Petition-Respondents and the over 100,000 

qualified electors who signed the petition have right to a speedy resolution of this challenge.4 

II. The Court Should Not Allow a Ruling on This Motion to Affect the Outcome of 

Relators’ Motion to Stay the Supplementary Petition Period. 

This Court should not allow Relators to use this motion to modify the briefing and evidence 

submission schedule to further delay the petition processes established by the Ohio Constitution. 

Therefore, even if the Court grants Relators’ Motion to Amend Briefing Schedule, no such 

                                                           
4 Relators attempt to shift some responsibility to Petition-Respondents for not agreeing to factual stipulations that 
are outside of their personal knowledge and for not agreeing to make people over whom they have no control 
available for depositions in Ohio. These points should be seen for what they are—red herrings. 
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amendment should impact the Court’s ruling on Relators’ pending Motion to Stay the 

Supplementary Petition Period for all the reasons set forth in Petition-Respondents Memorandum 

in Opposition to that motion. Allowing the current motion to become an excuse for delaying the 

Supplementary Petition process would only serve the all too obvious agenda of the Proposed Law’s 

opponents. 

CONCLUSION 

Petition-Respondents respectfully urge the Court to Deny Relators’ motion. 

 

Respectfully submitted, 
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