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STATEMENT OF THE FACTS 

I. After a two-day crime spree, three juvenile complaints are filed against Morgan, 

and Morgan’s mother attends all hearings through the probable-cause stipulation.     

 

 This case stems from a crime spree occurring over a two-day period in the German 

Village area in Columbus.  The crime spree started on February 8, 2012, when Craig Youngman 

reported two guns and a camera had been stolen from his home.  8-9-12, Tr., 7; 4-30-13, Tr., 4.  

That night, Bruce Sedlock was shot in the leg as he was entering his home, and about 30 minutes 

later and a few blocks away Eric Hayes was shot in the back as he was exiting his car.  8-9-12, 

Tr., 8-7; 4-30-12, Tr., 5.   

 The following night, defendant Raymond Morgan, Rashod Draper, and Morgan’s brother 

Joshua were walking on Whittier Street when Joshua held up Jimmie White at gunpoint. 8-9-12, 

Tr., 10; 4-30-12, Tr., 5-6.  But White fought back.  He stabbed Joshua in the neck with a utility 

knife and grabbed Joshua’s gun.  8-9-12, Tr., 10; 4-30-12, Tr., 6.  During the affray, the gun 

accidentally discharged and hit White in the leg.  8-9-12, Tr., 10-11; 4-30-12, Tr., 6.  

Nonetheless, White gained control of Joshua’s gun and used it to shoot Draper, who at this point 

was coming at White with a gun.  8-9-12, Tr., 11; 4-30-12, Tr., 6.  Morgan then hit White on the 

head with a heavy object, causing White to let go of Joshua’s gun.  8-9-12, Tr., 11.  Joshua 

retrieved his gun, and he and Morgan left the scene.  8-9-12, Tr., 11; 4-30-12, Tr., 6.  Draper was 

later found at the scene.  4-30-12, Tr., 6.   

 The investigation revealed that Morgan and Draper were involved in all of these offenses.  

4-30-12, Tr., 6.  The gun used in the shootings was one of the guns stolen from Youngman’s 

home.  Id., 7.  Youngman’s camera and White’s cell phone were both found in Morgan’s home.  

Id.; 10-24-12, Tr., 8.  Morgan states that the “evidence * * * demonstrated” that Morgan did not 

shoot either Sedlock or Hayes.  App.Br., 1.  This is not true.  While Morgan later admitted that 
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he was “with the shooter,” the evidence did not “establish” one way or the other whether Morgan 

or Draper shot Sedlock and Hayes, so the State’s theory was that Morgan “was complicit and/or 

the shooter” in these shootings.  8-9-12, Tr., 9.    

 Morgan was born November 7, 1995, making him 16 years old at the time of the 

offenses.  Three delinquency complaints were filed against Morgan in juvenile court.  

Collectively, the complaints charged Morgan with three counts of felonious assault, one count of 

aggravated robbery, one count of robbery, one count of kidnapping, and one count of receiving 

stolen property—with all but the receiving stolen property count carrying a firearm specification.  

12JU-2947, R. 1, 19; 12JU-3513, R. 1; 12JU-4138, R. 1.     

 In all three cases, the State moved the juvenile court to relinquish jurisdiction and transfer 

the cases to the general division of the common pleas court.  12JU-2947, R. 14; 12JU-3513, R. 7; 

12JU-4138, R. 10.  Because it was unclear whether Morgan ever personally possessed a gun, the 

State sought discretionary bindover under R.C. 2152.12(B).  Over the next several months, the 

juvenile court held several hearings, and Morgan’s mother attended each hearing.  In August 

2012, the juvenile court held a probable-cause hearing, and—with Morgan’s mother present—

the parties stipulated to probable cause in all three cases.  8-9-12, Tr., 2-3.     

II. Morgan’s mother passes away before the amenability hearing, but a close family 

friend attends the hearing in her place, and the juvenile court binds over Morgan. 

 

 Sometime after the probable-cause stipulation, Morgan’s mother passed away, and the 

amenability hearing was continued to allow Morgan to attend the funeral.  12JU-2947, R. 77.  At 

the amenability hearing, Morgan’s counsel noted the death of Morgan’s mother and also 

mentioned that Morgan’s father had passed away in January 2012.  10-24-12, Tr., 11.  Morgan’s 

counsel told the juvenile court that a “very close friend of the family who’s taken over the role of 
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mom” was present in the courtroom.  10-24-12, Tr., 12.  The woman—who identified herself as 

Morgan’s “godsister”—wanted counsel to “point her out to the Court.”  Id. 

 After hearing argument from both sides on amenability, the juvenile court found that 

Morgan was not amenable.  Id., 15-17.  In reaching this conclusion, the juvenile court 

“significantly discount[ed]” the psychological evaluation’s recommendation against transfer and 

found that the factors weighing in favor of transfer under R.C. 2152.12(D) “far outweigh” the 

factors against transfer under R.C. 2152.12(E).  Id., 17.  The juvenile court accordingly granted 

the State’s motions to transfer jurisdiction.  Id. 

III. Morgan pleads guilty in common pleas court, and the Tenth District affirms his 

convictions but remands for resentencing.    

 

Morgan was therefore indicted on 13 counts:  one count of aggravated robbery, one count 

of attempted aggravated robbery, one count of attempted aggravated burglary, two counts of 

robbery, one count of burglary, three counts of felonious assault, three counts of theft, and one 

count of tampering with evidence.  12CR-5458, R. 8.  All 13 counts carried either a one-year or 

three-year firearm specification.  Id.  Morgan eventually pleaded guilty to four counts:  one count 

of burglary (with no firearm specification), two counts of felonious assault (both with a three-

year firearm specification), and one count of aggravated robbery (with a three-year firearm 

specification).  12CR-5458, R. 65-67.  The common pleas court sentenced Morgan to a total of 

18 years in prison.  12CR-5458, R. 78-82.   

Morgan appealed to the Tenth District, claiming—among other things—that the juvenile 

court at the amenability hearing failed to appoint a guardian ad litem (GAL) under Juv.R. 

4(B)(1) and R.C. 2151.281(A)(1).  The Tenth District held that the juvenile court erred in not 

appointing a GAL.  App.Op. ¶ 23.  But because there was no request for a GAL, the court held 

that the GAL argument was subject to plain-error review and that Morgan was required to 
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demonstrate prejudice.  Id. at ¶ 21.  And the court held that Morgan was not prejudiced by the 

lack of a GAL.  Id. at ¶¶ 24-26.   The court agreed with the State’s argument that a GAL 

probably would have advocated against binding Morgan over, which was exactly what Morgan’s 

counsel argued.  Id. at ¶ 24-25.  The court also noted that, because there was no way of knowing 

what a GAL would have argued, Morgan failed to show specifically how the failure to appoint a 

GAL prejudiced him, considering that Morgan was represented by counsel who argued against 

bindover, and considering that Morgan had a “comprehensive and favorable” psychological 

evaluation.  Id. at ¶25.    

 Also significant to the Tenth District was the presence of the godsister at the amenability 

hearing.  Id. at ¶ 26.  The fact that Morgan received support from a family friend instead of a 

parent, guardian or legal custodian did not undermine the basic fairness of the hearing or affect 

its result.  Id.  The court concluded:  “While we are sympathetic to the fact that appellant faced 

the amenability hearing without a parent, guardian or legal custodian, we are reluctant to find 

plain error where appellant does not articulate how the juvenile court’s error resulted in any 

prejudice to appellant.”  Id.  

 The Tenth District affirmed Morgan’s convictions, but remanded for resentencing due to 

the lack of consecutive-sentence findings.  Id. at ¶ 62.  Morgan sought reconsideration and to 

certify a conflict, and the Tenth District denied both requests.  Memo.Dec., ¶ 20.  After initially 

declining discretionary review, 12/02/2015 Case Announcements, 2015-Ohio-4947, this Court 

reconsidered and accepted jurisdiction over Morgan’s first and second propositions of law only, 

02/10/2016, Case Announcements, 2016-Ohio-467.    
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ARGUMENT 

Response to First and Second Propositions of Law:  If not properly preserved, 

a failure to appoint a guardian ad litem under Juv.R. 4(B)(1) and R.C. 

2151.281(A)(1) is subject to plain-error review, which requires a showing of 
prejudice.   

 

 Juv.R. 4(B)(1) requires a juvenile court to appoint a GAL “to protect the interests of a 

child or incompetent adult in a juvenile court proceeding when * * * [t]he child has no parents, 

guardian, or legal custodian.”  R.C. 2151.281(A)(1) requires a GAL “to protect the interest of a 

child in any proceeding concerning an alleged or adjudicated delinquent child or unruly child 

when * * * [t]he child has no parent, guardian, or legal custodian.” 

 Morgan “ha[d] no parents” at the time of the amenability hearing.  His father passed 

away in January 2012, and his mother passed away before the amenability hearing.  The record 

does not reveal whether anyone else (i.e., the godsister) was acting as Morgan’s “guardian” or 

“legal custodian” at the amenability hearing.  Nonetheless, the Tenth District assumed that the 

juvenile court erred in not appointing a GAL but applied plain-error review because there was no 

request for a GAL.  The court refused to find plain error, because Morgan failed to show any 

prejudice from the absence of a GAL.     

 Morgan argues that appellate courts applying plain-error review must “presume 

prejudice” from a GAL error and that a GAL error qualifies as a “structural error.”  App.Br., 5.  

Although Morgan phrases these arguments as alternatives, they are in reality the same argument.  

State v. Fisher, 99 Ohio St.3d 127, 2003-Ohio-2761, ¶ 9 (type of argument that is “per se 

prejudicial” is “more properly characterized as ‘structural error’”).  But even viewing the 

arguments as alternatives, each lacks merit.  First, there is no such thing as a presumptively 

prejudicial error in plain-error review.  Second, a GAL error does not satisfy the strict criteria for 

structural error.  In short, a GAL error does not warrant automatic reversal, particularly where—
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as here—the error was not preserved for appeal and is reviewed for plain error.  The Tenth 

District’s judgment should be affirmed.              

I. There is no constitutional right to a GAL in juvenile delinquency proceedings.  

 

 A recurring theme throughout Morgan’s brief is that the appointment of a GAL at an 

amenability hearing is required as a matter of constitutional due process.  It is of course true that 

an amenability hearing “must measure up to the essentials of due process and fair treatment.”  In 

re D.M., 140 Ohio St.3d 309, 2014-Ohio-3628, ¶ 11, quoting Kent v. United States, 383 U.S. 

541, 562 (1966).  From this truism, Morgan’s constitutional argument proceeds in two steps:  (1) 

every “procedural protection” afforded at an amenability hearing is constitutionally required, and 

(2) the appointment of a GAL is a “procedural protection.”  Ergo, according to Morgan, the 

appointment of a GAL is constitutionally required.  Morgan’s argument fails.      

A. The Due Process Clause does not incorporate every statutory or procedural 

requirement.      
 

 Simply saying that a juvenile is entitled to due process at an amenability hearing does not 

mean that every “procedural protection” applicable to amenability hearings is incorporated into 

the Due Process Clause.  The meaning of “fundamental fairness” “can be as opaque as its 

importance is lofty.”  In re C.S., 115, Ohio St.3d 267, 2007-Ohio-4919, ¶ 80, quoting Lassiter v. 

Dept. of Social Servs. of Durham Cty., 452 U.S. 18, 24-25 (1981).  Once it is determined that 

“some process is due,” the “due process doctrine recognizes that ‘not all situations calling for 

procedural safeguards call for the same kind of procedure.’”  In re C.S. at ¶ 81, quoting 

Morrissey v. Brewer, 408 U.S. 471, 481 (1972).  Thus, “[a] court’s task is to ascertain what 

process is due in a given case.”  In re C.S. at ¶ 80, citing McKeiver v. Pennsylvania, 403 U.S. 

528, 553 (1971).  
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 Historically, juvenile courts have afforded fewer procedural protections than adult courts.  

State v. Hanning, 89 Ohio St.3d 86, 89 (2000).  Over time, courts have recognized several due 

process requirements applicable to juvenile delinquency proceedings, including “the juvenile’s 

right to be represented by counsel and to have counsel appointed if his family cannot afford an 

attorney, the right not to be forced to incriminate himself, the right to written notice of the 

specific charges against him, and the right to confront and cross-examine witnesses.”  In re C.S. 

at ¶ 72, citing In re Gault, 387 U.S. 1, 31-56 (1967).  Due process also requires the State to prove 

beyond a reasonable doubt the charges against a juvenile.  In re C.S. at ¶ 80, citing In re Winship, 

397 U.S. 358, 367-368 (1970).  And this Court has held that Brady v. Maryland, 373 U.S. 83 

(1963), applies to delinquency proceedings.  State v. Iacona, 93 Ohio St.3d 83, 91 (2001).   

 These rights mirror various constitutional rights applicable in adult courts.  Hanning, 89 

Ohio St.3d at 89 (“juveniles were given many of the same procedural protections as adults”).  

But by arguing that there is a constitutional right to a GAL, Morgan does not seek to incorporate 

another adult constitutional right into juvenile courts.  Rather, he seeks to create a constitutional 

right that is wholly unique to the juvenile system, relying on nothing more than that a GAL is a 

state-created “procedural protection” applicable to amenability hearings.  But in asking “what 

process is due” at an amenability hearing, “[t]he answer to that question is not to be found in the 

Ohio statute.”  Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 541 (1985).  After all, 

“errors of state law do not automatically become violations of due process.”  Rivera v. Illinois, 

556 U.S. 148, 160 (2009).       

 Juvenile courts are legislative creations.  In re C.S. at ¶ 66, citing In re Agler, 19 Ohio 

St.2d 70, 72 (1969).  There is no constitutional requirement that juvenile courts exist at all, let 

alone a constitutional requirement that a juvenile court afford the “procedural protection” of a 
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GAL in delinquency proceedings.  A state-law procedure cannot give rise to a substantive right 

to life, liberty, or property.  Loudermill, 470 U.S. at 541.  “Process is not an end in itself.  * * *  

The State may choose to require procedures for reasons other than protection against deprivation 

of substantive rights, of course, but in making that choice the State does not create an 

independent substantive right.”  Olim v. Wakinekona, 461 U.S. 238, 250-251 (1983), citing 

Hewitt v. Helms, 459 U.S. 460, 417 (1983).  Ohio’s decision to provide for the appointment of 

GALs in delinquency proceedings is a “salutary development,” but “[t]he adoption of such 

procedural guidelines, without more, suggests that it is these restrictions alone, and not those 

federal courts might also impose under the Fourteenth Amendment, that the State chose to 

require.”  Hewitt, 459 U.S. at 471.    

  B. A GAL is an independent “arm of the court,” and so the appointment of a 

GAL is not a personal “right” held by the juvenile.   

 
 While there is a constitutional right to appointed counsel in delinquency proceedings, a 

GAL serves a role distinct from counsel.  “The role of guardian ad litem is to investigate the 

ward’s situation and then to ask the court to do what the guardian feels is in the ward’s best 

interest.  The role of the attorney is to zealously represent his client within the bounds of the 

law.”  In re Baxter, 17 Ohio St.3d 229, 232 (1985).  Whereas counsel must advocate for a 

juvenile’s stated interests, Prof.Cond.R. 1.2(a), a GAL must “provide the court with relevant 

information and an informed recommendation regarding the child’s best interest,” Sup.R. 48(D) 

(emphasis added); see also, Juv.R. 2(O) (defining GAL as “person appointed to protect the 

interests of a party in a juvenile court proceeding”).  In doing so, a GAL must “maintain 

independence, objectivity and fairness.”  Sup.R. 48(D)(2).  In addition to attending hearings and 

filing appropriate pleadings, Sup.R. 48(D)(4) & (6), a GAL must prepare a written final report 

that includes recommendations to the juvenile court, Sup.R. 48(F). 
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 Given the unique the role of a GAL, a juvenile has no personal “right” to a GAL in 

delinquency proceedings.  A GAL is an “arm of the court.”  Lovejoy v. Cuyahoga Cty. Dep’t of 

Human Serv., 76 Ohio App.3d 514, 517 (8
th
 Dist.1991), citing Penn v. McMonagle, 60 Ohio 

App.3d 149 (6
th
 Dist.1990) (GALs possess absolute judicial immunity); see also, Sup.R. 

48(D)(3) (describing GAL as “officer of the court”).  As such, a GAL’s duties are owed to the 

court—not to the juvenile.  Indeed, no less so in delinquency proceedings, GALs frequently 

advocate against the juvenile’s stated interests.  In such a scenario, a juvenile may view a GAL 

as an unwelcome adversary rather than a personal—much less constitutional—right.  Plus, when 

there is no conflict between a juvenile’s stated interests and best interests, the same person may 

serve as both counsel and GAL.  Juv.R. 4(C)(1); R.C. 2151.281(H).  This further belies the 

notion that a separate GAL is a personal right held by the juvenile.   (The State leaves open the 

question whether a juvenile has a personal right to a GAL in non-delinquency proceedings, i.e., 

abuse, neglect, and dependency proceedings.)       

C. Even if considered a personal “right,” such right is not constitutionally 

required as a matter of due process.   

 

 Even if a GAL is considered a personal right to the juvenile—as opposed to simply an 

independent investigator/advisor to the juvenile court—such right is not constitutionally 

guaranteed.  Notably, Morgan has not cited a single case stating that a juvenile has a due process 

right to a GAL in delinquency proceedings.  In fact, this Court’s cases cut the other way.  In a 

related context, this Court refused to adopt an “independent advice/interested adult” standard 

“absent legislative action.”  In re C.S. at ¶ 99, n. 3.  With respect to a juvenile waiving rights 

under Miranda v. Arizona, 384 U.S. 436 (1966), this Court has refused to require that “the 

parents of a minor shall be read his constitutional rights along with their child, and that, by 

extension, both parent and child are required to intelligently waive those rights before the minor 
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makes a statement.”  In re Watson, 47 Ohio St.3d 86, 88-89 (1989), quoting State v. Bell, 48 

Ohio St.2d 270, 276-277 (1976), overruled on other grounds, Bell v. Ohio, 438 U.S. 637 (1978).  

The Due Process Clause does not require that a juvenile consult with an attorney before waiving 

constitutional rights.  In re C.S. at ¶ 99, n. 3.  If a juvenile can waive Miranda rights without 

consulting with an attorney, parent, or any other interested adult, then it is difficult to see how 

the Due Process Clause requires the appointment of a GAL in delinquency proceedings.   

 None of this is to diminish the “vital role a parent can play in a delinquency proceeding.”  

Id. at ¶ 102.  While parents or guardians “do not always represent the child’s best interests and 

are sometimes adverse thereto,” In re Agler, 19 Ohio St.2d at 78, “parents possess what a child 

lacks in maturity, experience, and capacity for judgment required for making life’s difficult 

decisions,” In re C.S. at ¶ 103, quoting Parham v. J.R., 442 U.S. 584, 602 (1979).  To this end, a 

juvenile may not waive counsel unless advised by a parent, guardian, or custodian in considering 

waiver.  In re C.S. at ¶¶ 95, 98, citing R.C. 2151.352.  But even parents have limited 

involvement, because a parent has no authority to waive the constitutional right of a juvenile in a 

delinquency proceeding.  In re C.S. at ¶ 100.   

   Without question, parents are important in delinquency proceedings.  But while the 

absence of a parent, guardian, or legal custodian is one of the triggers for appointing a GAL, 

Juv.R. 4(B)(1); R.C. 2151.281(A)(1), this does not at all mean that a GAL is a substitute for the 

personal, trust-based relationship that a juvenile receives from a parent, guardian, or custodian.  

Again, a GAL’s role is to conduct an independent investigation and advise the juvenile court as 

to the juvenile’s best interests.  A GAL does not share wisdom, experience, and support with the 

juvenile.  Whatever constitutional rights a juvenile has to parental involvement in delinquency 
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proceedings are unique to parents and do not carry over to GAL.  A GAL simply does not have 

the same practical or legal status as a parent, guardian, or legal custodian.     

 In short, if juveniles really do have a personal “right” to a GAL, it is purely a state-law 

right under Juv.R. 4(B) and R.C. 2151.281(A).  It is not a constitutional right under the Due 

Process Clause.    

II. A failure to preserve a GAL error subjects the error to plain-error review, which 

requires a showing of prejudice.   

 

A. To establish plain error, an appellant must show at a minimum that an 

obvious error affected the outcome of the trial.         

 

 “‘No procedural principle is more familiar to this Court than that a constitutional right,’ 

or a right of any other sort, ‘may be forfeited in criminal as well as civil cases by the failure to 

make timely assertion of the right before a tribunal having jurisdiction to determine it.’”  United 

States v. Olano, 507 U.S. 725, 731 (1993), quoting Yakus v. United States, 321 U.S. 414, 444 

(1944).  “It is a well-established rule that an appellate court will not consider any error which 

counsel for a party complaining of the trial court’s judgment could have called but did not call to 

the trial court’s attention at a time when such error could have been avoided or corrected by the 

trial court.”  State v. Quarterman, 140 Ohio St.3d 464, 2014-Ohio-4034, ¶ 15, quoting State v. 

Awan, 22 Ohio St.3d 120, 122 (1986), quoting State v. Childs, 14 Ohio St.2d 56 (1968), 

paragraph three of the syllabus (internal quotation marks omitted).   

 The plain-error doctrine, however, “tempers the harsh consequences of failing to object” 

by granting appellate courts limited authority to review forfeited errors.  State v. McKee, 91 Ohio 

St.3d 292, 298 (2001) (Cook, J., dissenting); see also, State v. Wolery, 46 Ohio St.2d 316, 326 

(1976) (plain-error doctrine “alters [the] practice” of precluding appellate review of forfeited 

claims).  Under Crim.R. 52(B), “[p]lain errors or defects affecting substantial rights may be 
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noticed although they were not brought to the attention of the court.”  An appellate court may 

notice plain error in a criminal case if the appellant shows three prongs:  (1) an error, i.e., a 

deviation from the legal rule; (2) that the error was “plain,” meaning an “obvious” defect in the 

trial proceedings, and (3) that the error affected “substantial rights,” meaning that the error 

“affected the outcome of the trial.”  State v. Barnes, 94 Ohio St.3d 21, 27 (2002); Olano, 507 

U.S. at 732-735.  It is the appellant’s burden to show plain error.  State v. Payne, 114 Ohio St.3d 

502, 2007-Ohio-4642, ¶ 17.     

 On the third prong, the appellant must show that “but for the error, the outcome of the 

trial clearly would have been otherwise.”  State v. Davis, 121 Ohio St.3d 239, 2008-Ohio-4537, ¶ 

11, quoting State v. Long, 53 Ohio St.2d 91 (1978), paragraph two of the syllabus.  This Court 

has also phrased this prejudice prong as requiring the appellant to show a reasonable probability 

that the error resulted in prejudice.  State v. Rogers, 143 Ohio St.3d 385, 2015-Ohio-2459, ¶ 22.  

But even after Rogers, this Court has continued to apply the “clearly would have been otherwise” 

prejudice standard.  State v. Arnold, ___ Ohio St.3d ___, 2016-Ohio-1595, ¶ 65; State v. Dean, 

___ Ohio St.3d ___, 2015-Ohio-4347, ¶ 191; State v. Adams, 144 Ohio St.3d 429, 2015-Ohio-

3954, ¶120.   

 Even if a forfeited error satisfies these three prongs, Crim.R. 52(B) does not demand that 

an appellate court correct it.  Barnes, 94 Ohio St.3d at 27; Olano, 507 U.S. at 735.  Appellate 

courts have discretion to recognize plain error and should do so “with the utmost caution, under 

exceptional circumstances and only to prevent a manifest miscarriage of justice.”  Barnes, 94 

Ohio St.3d at 27, quoting Long, 53 Ohio St.2d 91, paragraph three of the syllabus.  The standard 

“guid[ing]” the appellate court’s discretion under Crim.R. 52(B) is that the appellate court 

“should correct a plain forfeited error affecting substantial rights if the error ‘seriously affect[s] 
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the fairness, integrity or public reputation of judicial proceedings.’”  Olano, 507 U.S. at 736, 

quoting United States v. Atkinson, 297 U.S. 157, 160 (1936).   

 The plain-error standard also applies in civil cases.  Goldfuss v. Davidson, 79 Ohio St.3d 

116, 121 (1997).  Although juvenile delinquency proceedings are civil in nature, In re S.B., 121 

Ohio St.3d 279, 2009-Ohio-507, ¶ 10, citing In re Anderson, 92 Ohio St.3d 63, 66 (2001), this 

Court has cited to criminal cases in describing the plain-error standard applicable to delinquency 

proceedings, Quarterman at ¶ 16; see also, State v. Walls, 96 Ohio St.3d 437, 2002-Ohio-5059, ¶ 

25 (delinquency proceedings “feature inherently criminal aspects that we cannot ignore”).     

 Ultimately, however, the civil plain-error standard “tracks” the criminal standard.  State 

v. Gowdy, 88 Ohio St.3d 384, 400 (2000) (Cook, J., dissenting).  The civil plain-error standard 

“provides for the correction of errors clearly apparent on their face and prejudicial to the 

complaining party even though the complaining party failed to object to the error at trial.”  

LeFort v. Century 21-Maitland Realty Co., 32 Ohio St.3d 121, 124 (1987), citing Reichert v. 

Ingersoll, 18 Ohio St.3d 220, 223 (1985).  An appellate court may recognize plain error in civil 

cases “only with the utmost caution, under exceptional circumstances and only to prevent a 

manifest miscarriage of justice.”  LeFort, 32 Ohio St.3d at 124, citing Cleveland Elec. Illum. Co. 

v. Astorhurst Land Co., 18 Ohio St.3d 268, 275 (1985).  “In appeals of civil cases, the plain error 

doctrine is not favored and may be applied only in the extremely rare case involving exceptional 

circumstances where error, to which no objection was made at the trial court, seriously affects 

the basic fairness, integrity, or public reputation of the judicial process, thereby challenging the 

legitimacy of the underlying judicial process itself.”  Goldfuss, 79 Ohio St.3d 116, syllabus.   

    Morgan claims that Crim.R. 52(B) creates “competing versions” of the plain-error 

standard, one examining the error’s impact on the fairness of the proceedings, the other focusing 
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on whether the error impacted the outcome of the proceedings.  App.Br., 17.  Not so.  The 

standard of “seriously affect[ing] the fairness, integrity or public reputation of judicial 

proceedings” refers to the appellate court’s discretionary power to recognize plain error.  Olano, 

507 U.S. at 736; see also, Barnes, 94 Ohio St.3d at 97 (quoting Olano).  This discretionary 

inquiry occurs only after the appellant has established that the error affected his substantial 

rights—i.e., that the error affected the outcome of the trial.  In other words, the inquiry into 

“fairness of the proceedings” is in addition to the prejudice inquiry, not instead of it.   

B. Unpreserved GAL errors are subject to plain-error review, including the 

prejudice prong. 

 

 Throughout this appeal, Morgan has offered no evidence as to how he was prejudiced by 

the lack of a GAL.  Indeed, Morgan has not even bothered to speculate as to what a GAL could 

have done or said that would have even possibly resulted in him not being bound over to 

common pleas court.  Rather than offer any specific evidence or argument on prejudice, Morgan 

argues that GAL errors should be subject to a special type of plain-error review, one in which the 

appellate court is required to “presume prejudice.”  App.Br., 5.  But this Court has “never 

recognized” a “hybrid type of plain error” whereby “forfeited error is presumptively prejudicial 

and is reversible error per se.”  Rogers at ¶ 24; see also, State v. Hill, 92 Ohio St.3d 191, 203 

(2001) (“plain error per se” approach “is inconsistent with the concept of plain error and has no 

support in our precedents”).  Adopting a “presumed prejudice” approaching for plain error is 

exactly the type of “unwarranted expansion” of Crim.R. 52(B) that would “skew the Rule’s 

‘careful balancing of our need to encourage all trial participants to seek a fair and accurate trial 

the first time around against our insistence that obvious injustice be promptly redressed.’”  Hill, 

92 Ohio St.3d at 199, quoting  Johnson v. United States, 520 U.S. 461, 466 (1997).  This Court 

should reject any special “presumed prejudice” plain-error rule for GAL errors.     
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1. The word “shall” in Juv.R. 4(B) and R.C. 2151.281(A) does not 

exempt a GAL error from plain-error review. 

   

 To start, Morgan is mistaken in arguing that the word “shall” in Juv.R. 4(B) and R.C. 

2151.281(A) obviates the need to preserve GAL errors.  App.Br., 13-16.  The word “shall” or 

other mandatory language (i.e., “shall not,” “must,” “must not,” “require,” “is not,” etc.) in a 

statute, rule, or constitutional provision does not exempt an error from plain-error review.  Such 

mandatory language merely establishes a rule.  Without such mandatory language, there can be 

no legal rule to deviate from, and therefore no error.  But establishing error is only the “threshold 

inquiry” of plain-error review.  State v. Perry, 101 Ohio St.3d 118, 2004-Ohio-297, ¶ 6, citing 

Fisher at ¶ 7.  Establishing error is the beginning of plain-error analysis, not the end of it.     

 This Court’s decision in Perry is instructive.  In Perry, this Court held that an 

unpreserved violation of R.C. 2945.10(G), which states that jury instructions “shall * * * remain 

on file with the papers of the case,” is not structural error and is subject to plain-error review.  

Perry at ¶ 26.  Thus, although R.C. 2945.10(G) uses the word “shall,” any error under the statute 

must still be preserved or else be subject to plain-error review.   

 Nor does it matter that the mandatory duty is placed on the trial court, as opposed to 

someone else.  In Perry, this Court stated that R.C. 2945.10(G) “clearly and unambiguously 

requires the trial court to maintain the written jury instructions with the ‘papers of the case.’”  Id. 

at ¶ 8 (emphasis added).  The Court in Perry repeatedly attributed the error directly to the trial 

court.  Id., syllabus (“The failure of the trial court”); id. at ¶ 8 (“trial court’s failure”); id. at ¶ 16 

(“failure of the trial court”); id. at ¶ 23 (same); id. at ¶ 24 (same); id. at ¶ 25 (same).  Yet the trial 

court’s failure to comply with mandatory statutory language did not eliminate the need for the 

defendant to establish plain error.  Id. at ¶ 26.    
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 Also instructive is State v. Jackson, 92 Ohio St.3d 436 (2001).  There, this Court held that 

“[t]he trial court clearly erred in failing to abide by the mandates of Crim.R. 24(F) in allowing 

the alternate jurors to remain present during deliberations.”  Id. at 439.  Crim.R. 24(F) used 

mandatory language—“[a]n alternate juror who does not replace a regular juror shall be 

discharged after the jury retires to consider its verdict”—and the Court unequivocally blamed the 

violation of this rule on the trial court.  But because there was no objection, this Court applied 

plain-error review, and in doing so it refused to presume prejudice.  Id. at 439-440; see also, 

Olano, 507 U.S. at 737-738 (district court improperly allowed alternate jurors to attend 

deliberations, but error was subject to plain-error review and defendant failed to show prejudice). 

 More examples:  A trial court has a mandatory duty to instruct the jury on applicable law, 

R.C. 2945.11, but jury-instruction errors must be properly preserved or else be subject to plain-

error review, Crim.R. 30(A); State v. Adams, 103 Ohio St.3d 508, 2004-Ohio-5845, ¶¶ 97-102.  

A trial court also has a mandatory duty to determine the admissibility of evidence; Evid.R. 

104(B); State v. Getsy, 84 Ohio St.3d 180, 201 (1998), but the admission of evidence is subject 

to plain-error review if not properly preserved, State v. Conway, 109 Ohio St.3d 412, 2006-Ohio-

2815, ¶ 83.  These are just some of the many mandatory rules imposed on trial courts.  Errors by 

trial courts are subject to the same error-preservation and plain-error standards as other errors.    

 In re C.S. does not help Morgan.  The issue in In re C.S. was the voluntariness of a 

juvenile’s waiver of the right to counsel as it relates to the voluntariness of an admission under 

Juv.R. 29, which itself is a series of waivers.  But the voluntariness of a waiver implicates 

different concerns than the forfeiture of an error.  Rogers at ¶¶ 20-21 (explaining difference 

between waiver and forfeiture).  Some rights require certain procedures to secure a valid waiver.  

Olano, 507 U.S. at 733.  When a trial court fails to follow these procedures, any reversal is 
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ultimately based not on the error as such, but rather on the involuntariness of the waiver.  In such 

a case, even if the error is forfeited, reversal may still be appropriate if the waiver is defective.   

 Even with such waiver rules, reversal is not automatic.  Although not always phrased in 

terms of “plain error,” an appellant still must show that the error resulted in prejudice by 

affecting the voluntariness of the waiver.  Thus, In re C.S. held that, so long as the juvenile court 

substantially complies with Juv.R. 29(D), “the plea will be deemed voluntary absent a showing 

of prejudice by the juvenile or a showing that the totality of the circumstances does not support a 

finding of valid waiver.”  In re C.S. at ¶ 113; c.f., State v. Barker, 129 Ohio St.3d 472, 2011-

Ohio-4130, ¶ 24 (noting that federal law “does not require automatic vacation of a plea when a 

judge fails to inform a defendant of a Boykin right); United States v. Vonn, 535 U.S. 55, 59 

(2002) (plain-error review applies to claims under Fed.R.Crim.P. 11).     

 Morgan’s reliance on In re D.W., 133 Ohio St.3d 434, 2012-Ohio-4544, is similarly 

misplaced.  In that case, this Court held that Juv.R. 3(E) allows a juvenile to waive the right to an 

amenability hearing, so long as the juvenile court follows certain procedures.  Id. at ¶¶ 33-39.  

Again, waiver and forfeiture are different issues.  If a trial court fails to follow these procedures, 

it is not the error that ultimately warrants reversal, but rather the involuntariness of the waiver.  

The Court refused to consider whether the juvenile forfeited his claim to an amenability hearing 

by not objecting, because the State failed to raise the forfeiture argument in the court of appeals, 

even though the defendant timely raised the issue on appeal.   Id. at ¶ 41, n. 2.   

 Ultimately, In re D.W. cuts against Morgan’s argument that GAL errors need not be 

preserved.  An amenability hearing is constitutionally required, id. at ¶ 21, citing Kent, 383 U.S. 

at 557, but the appointment of a GAL is not.  It would be an odd rule that a juvenile can waive 



 18 

the constitutional requirement to an amenability hearing (thereby precluding all review), but 

cannot forfeit the non-constitutional requirement of a GAL through lack of objection.     

 Morgan fares no better by relying on the Tenth District’s “plain error as a matter of law” 

approach to consecutive-sentence findings under R.C. 2929.14(C)(4).  The State does not 

endorse the Tenth District’s approach in this regard, but if “plain error as a matter of law” is to 

have any place in appellate review, it would be limited to the context of sentencing, where 

finality interests are less compelling.  But see, Rogers at ¶ 24 (refusing to adopt “reversible error 

per se” approach for merger).  This may explain State v. Amos, 140 Ohio St.3d 238, 2014-Ohio-

3160, which held that a trial court’s imposition of community control without first ordering a 

pre-sentencing investigation report was reversible error, even without objection.  Amos, however, 

has limited precedential value, as three justices concurred in judgment only; two justices 

dissented in part, specifically noting that plain-error review should apply; and one justice 

dissented on other grounds.  Whatever role a “plain error as a matter of law” approach has in 

sentencing, it would have no place in a case in which a defendant seeks to vacate convictions 

secured after juvenile-court bindovers and guilty pleas in common pleas court.  (Of course, the 

issue of “void” sentences presents an entirely separate problem.)    

 In short, the word “shall” in Juv.R. 4(B) and R.C. 2151.281(A) does not transform those 

provisions into super-rules that are immune from normal error-preservation standards or plain-

error review.  Any error under Juv.R. 4(B) and R.C. 2151.281(A) must be properly preserved, 

and a failure to do so triggers plain-error review, which requires a showing of prejudice.      

2. Counsel is capable of preserving GAL errors.   

 

 While the use of the word “shall” in Juv.R. 4(B) and R.C. 2151.281(A) does not 

eliminate the need to preserve GAL errors, this is not to say that the juvenile himself or herself 
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must request a GAL, as Morgan seems to suggest throughout his brief.  Just as an adult may rely 

on counsel to preserve errors in common pleas court, so may a juvenile rely on counsel to 

preserve a GAL error in juvenile delinquency proceedings.     

 As noted, juveniles in delinquency proceedings have a constitutional right to be 

represented by counsel and to have counsel appointed if indigent.  In re C.S. at ¶ 72.   And R.C. 

2151.352 grants juveniles a statutory right to appointed counsel that goes beyond constitutional 

requirements.  In re C.S. at ¶ 83, citing In re Williams, 101 Ohio St.3d 398, 2004-Ohio-1500, ¶ 

15; see also, Juv.R. 4(A).  If a juvenile appears without counsel, the juvenile court must ascertain 

whether the juvenile knows of his or her right to counsel and of the right to appointed counsel if 

indigent.  R.C. 2151.352.   

 A juvenile’s ability to waive counsel is limited.  “Counsel must be provided for a child 

not represented by the child’s parent, guardian, or custodian.  If the interests of two or more such 

parties conflict, separate counsel shall be provided for each of them.”  Id.  Addressing this 

language, this Court has held that a juvenile may waive the right to counsel, but only if advised 

by a parent in considering waiver.  In re C.S. at ¶¶ 95, 98.  If there is a conflict between the child 

and the parent, custodian, or guardian on the question of whether counsel should be waived, the 

juvenile court is required to appoint counsel.  Id. at ¶ 100.  A parent has no authority to waive the 

constitutional right on behalf of a child.  Id.  And if a juvenile does seek to waive counsel, the 

juvenile court must “scrupulously ensure that the juvenile fully understands, and intentionally 

and intelligently relinquishes, the right to counsel.”  Id. at ¶ 106, citing State v. Gibson, 45 Ohio 

St.2d 366 (1976), syllabus.           

 It is of course true that counsel must advocate for a juvenile’s stated interests.  

Prof.Cond.R. 1.2(a).  But “[h]aving a client-directed approach does not mean that counsel sets 
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aside his or her legal training and experience at the whim of a client; rather, counsel, drawing 

upon that training and experience, must keep the client fully informed and provide the client with 

information and advice on a particular matter and possible outcomes.  This will help the client to 

make informed decisions that the lawyer should then honor.”  Nat’l Juvenile Defender Ctr., 

National Juvenile Defender Standards (2012), p. 20.  Counsel “shall explain a matter to the 

extent reasonably necessary to permit the client to make informed decisions regarding the 

representation.”  Prof.Cond.R. 1.4(b).  So, while ultimately obligated to advocate for a juvenile’s 

stated interests, counsel must advise the juvenile on all options, and must explain to the client 

which option counsel feels is in the juvenile’s best interests and why.   

 If a client’s “capacity to make adequately considered decisions in connection with a 

representation is diminished * * * because of minority,” counsel “shall, as far as reasonably 

possible, maintain a normal client-lawyer relationship with the client.”  Prof.Cond.R. 1.14(a).  

That is, counsel must continue to advocate for the juvenile’s stated interests.  But if counsel 

“reasonably believes” that the juvenile “is at risk of substantial physical, financial, or other harm 

unless action is taken, and cannot adequately act in the client’s own interest, the lawyer may take 

reasonably necessary protective action, including * * * seeking the appointment of a guardian ad 

litem.”  Prof.Cond.R. 1.14(b). 

 Thus, when a juvenile is represented by counsel and the need for a GAL arises, counsel 

may request that the juvenile court appoint a GAL.  In doing so, “the lawyer should be guided by 

such factors as the wishes and values of the client to the extent known, the client’s best interests, 

and the goals of intruding into the client’s decision-making autonomy to the least extent feasible, 

maximizing client capacities and respecting the client’s family and social connections.”  Id., 

comment.  While counsel’s ultimate duty is to advocate for the juvenile’s stated interest, counsel 
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nonetheless plays a role in ensuring that the juvenile’s best interests are not lost but rather are 

presented to the juvenile court through a GAL if necessary.   

3. Numerous factors weigh into whether the failure to appoint a GAL 

was prejudicial.   

 

     Morgan argues that requiring prejudice from a GAL error is an “impossible standard.”  

App.Br., 16.  But reviewing courts can weigh multiple factors in determining whether the failure 

to appoint a GAL was prejudicial.  These factors include, but are not limited to, the following: 

 One:  Whether the juvenile was represented by counsel.  As mentioned above, a juvenile 

may not waive counsel unless advised by a parent, guardian, or custodian in considering waiver.  

In re C.S. at ¶ 95, citing R.C. 2151.352.  But if a GAL is required because the parent has a pre-

existing conflict with the child, Juv.R. 4(B)(2); R.C. 2151.281(A)(2), and the juvenile court 

nonetheless accepts the juvenile’s waiver of counsel, then the absence of counsel throughout the 

proceedings will go a long way to establishing that the GAL error was prejudicial.  The absence 

of a GAL would also invalidate the waiver of counsel.  R.C. 2151.352; In re C.S. at ¶ 100.   

 Similarly, if the need for a GAL arises after a valid waiver of counsel (i.e., because new 

facts emerge creating a conflict between the juvenile and the parent, or because the parents pass 

away), then that too will be a significant factor in establishing prejudice for any failure to appoint 

a GAL.  Again, in such a case, the absence of a GAL not only constitutes a potentially 

prejudicial error in its own right, but it would also affect the validity of the waiver of counsel.  

R.C. 2151.352; In re C.S. at ¶¶ 95, 98, 100.  The juvenile would have waived counsel with the 

understanding that he or she would have the support throughout the proceedings of a parent, 

guardian, or custodian.  Any subsequent and unforeseen disappearance of this support could 

retroactively negate the voluntariness of the waiver.  R.C. 2151.352 would preclude the juvenile 

from continuing to waive counsel throughout the remainder of the proceedings.   
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 Two:  Aside from just from the absence of counsel, whether the juvenile waived any other 

significant right or made some other significant litigation-related decision—i.e., the juvenile 

entered into an admission, waived the right to an amenability hearing, waived the right to not to 

testify, etc.—that at least on its face raises the question whether the juvenile was acting in his or 

her best interests.  This would exclude most routine, strategic decisions made by counsel, such as 

what evidence to present, what questions to ask, and the like.  Whether counsel acted reasonably 

in representing a juvenile is appropriately litigated in an ineffective assistance of counsel claim.  

Of course, a GAL cannot force a juvenile to enter into a waiver any more than a parent can.  In 

re C.S. at ¶ 100.  But a GAL may advise a juvenile court that accepting a waiver is not in the 

juvenile’s best interests.   

 In this regard, Morgan’s brief actually provides a perfect example.  App.Br., 11-12.  If a 

juvenile actively seeks to be bound over on a low-level felony, thinking that adult sanctions are 

preferable to juvenile sanctions, then the juvenile could at least make the case that the absence of 

a GAL was prejudicial because a GAL could have advised the juvenile court that the juvenile’s 

best interests were better served by keeping the case in the juvenile system.    

 Three:  Whether the juvenile court received information from some other source that 

would duplicate the facts a GAL would acquire in his or her investigation.  Such information 

could come from a psychological evaluation under R.C. 2152.12(C), which requires “an 

investigation into the child’s social history, education, family situation, and any other factor 

bearing on whether the child is amenable to juvenile rehabilitation, including a mental 

examination of the child by a public or private agency or a person qualified to make the 

examination.”     
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 Four:  Whether the record shows that some other interested adult was available to advise 

and support the juvenile.   As Morgan acknowledges, “parents are the natural guardians of their 

children’s best interest.”  Id., 9.  Juv.R. 4(B) and R.C. 2151.281(A) place a preference of parents, 

guardians, and legal custodians over GALs.  But even if a non-parental family member or close 

family friend does not meet the definition of “custodian” or “guardian,” Juv.R. 2(H) & (N); R.C. 

2151.011(12) & (18), such a person may nonetheless be fully capable of filling the parental role.  

In fact, such a trusted confidant may provide more benefit to a juvenile than an appointed GAL 

with whom the juvenile has no personal relationship at all.   

 Five:  Whether the juvenile was of such an age that he or she was more capable of 

understanding the legal process and being able to make informed, intelligent decisions about his 

or her best interests.  A nine or ten year old will be much more likely to be prejudiced by the 

absence of a GAL than a sixteen or seventeen year old.   

 The State does not suggest that these factors bear on the “threshold question” of whether 

there was error under Juv.R. 4(B) and R.C. 2151.281(A).  Perry at ¶ 6.  Nor does the State 

suggest that a GAL report must be in the record in order to determine whether the absence of a 

GAL was prejudicial.  But once a reviewing court finds that a juvenile court failed to appoint a 

GAL, the court may consider these factors—and possibly others—in deciding whether the error 

“affected the outcome” of the proceedings.  Barnes, 94 Ohio St.3d at 27.   

4. Cases cited in Morgan’s brief provide examples of prejudicial GAL 

errors.   

 

 Many of the lower court cases cited in Morgan’s brief address one or more of these 

factors in concluding that the failure to appoint a GAL was prejudicial.  For example, in In re 

Sappington, 123 Ohio App.3d 448 (2
nd

 Dist.1997), the court made no mention of the fact that no 

objection was raised to the lack of a GAL.  True, the juvenile in In re Sappington was not 
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represented by counsel, so it is at least plausible (if not likely) that no GAL was requested.  But 

the fact that the juvenile had no counsel was a key factor in the court’s decision to reverse.  The 

court noted that the juvenile asked for an attorney, but his father convinced him that he did not 

need an attorney and the magistrate did not advise the juvenile that he had a right to one.  Id. at 

455.  Foreshadowing this Court’s decision in In re C.S., the court emphasized that the “central 

purpose of the guardian ad litem rule is to ensure protection of such rights.”  Id.  This fact was 

important to the court’s analysis because “[i]n evaluating the need for a guardian ad litem, courts 

have also considered whether the minor was represented by counsel,” and “[a] juvenile court 

should be more sensitive to potential conflicts of interest under Juv.R. 4(B)(2) when there is no 

other person present to protect the rights and interests of the minor.”  Id.  Thus, the court in In re 

Sappington actually did engage in a prejudice inquiry.  It found that the lack of a GAL caused the 

juvenile to go unrepresented by counsel.   

 In re B.G., 5
th
 Dist. No. 2011-COA-012, 2011-Ohio-5898, is distinguishable for similar 

reasons.  Like in In re Sappington, the court in In re B.G. did not address the lack of an objection to 

the failure to appoint a GAL.  Also, the court in In re B.G. engaged in a prejudice inquiry.  The 

court emphasized that the “[t]he record does not show any other adult coming forward to fill the role 

of parent or guardian ad litem.  This fourteen year old boy pled true to very serious charges with 

only his counsel to advise him.”  Id. at ¶ 20.  Thus, the reversal was based on three key facts: (1) the 

juvenile had no other adult to advise him; (2) he pled true to serious charges, and (3) he was only14 

years old.   

 In In re J.C., 5
th
 Dist. Nos. 14CA23, 14CA24, 2015-Ohio-4664, the court did not mention 

whether the GAL issue was preserved below, but nonetheless reversed because the juvenile court 

failed to appoint a GAL despite there being a possible conflict between the juvenile and his mother.  
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Id. at ¶ 34.  The court stated that the juvenile court abused its discretion in failing to appoint a GAL 

“prior to accepting the plea herein.”  Id.  Thus, the juvenile entered into an admission without a 

GAL advising the juvenile court whether the admission was in the juvenile’s best interests.   

 In reaching this conclusion, the court stated that the failure to appoint a GAL “constitutes 

reversible error.”  Id. at ¶ 26, citing In re Spradlin, 140 Ohio App.3d 402 (4
th
 Dist.2000).  The court 

in In re Spradlin in turn relied on In re Howell, 77 Ohio App.3d 80 (4
th
 Dist.1991).  But in In re 

Howell, the GAL issue was preserved.  Id. at 85 (noting “the trial court denied appellant’s motion 

for the appointment of a guardian ad litem”).  Thus, it is unlikely In re Spradlin intended the 

“constitutes reversible error” language to require automatic reversal even when there was no 

specific request for a GAL.  If these cases really do stand for the proposition that an unpreserved 

GAL warrants automatic reversal, their precedential value is on dubious footing.  The Fourth 

District has recently openly questioned its precedent to the extent it exempts forfeited GAL errors 

from plain-error review.  State v. Legg, ___ N.E.3d ___, 2016-Ohio-801, ¶ 14 (4
th
 Dist.), n. 1; c.f., In 

re Cook, 11
th
 Dist. No. 2003-A-0132, 2005-Ohio-5288, ¶¶ 25-34 (relying heavily on In re Howell, 

In re Spradlin, and other Fourth District cases).     

 In In re William B., 163 Ohio App.3d 201, 2005-Ohio-4428 (6
th
 Dist.), the court (without 

mentioning the lack of objection) found that the juvenile court committed reversible error by failing 

to appoint a GAL when the juvenile’s interests conflicted with his mother’s.  Id. at ¶ 43.  But the 

court did so only after engaging in significant discussion into the juvenile court’s failure to appoint 

an attorney for the juvenile.  Notably, the court stated that when a juvenile’s interests conflict with 

those of his or her parents or guardian, the means of “overcom[ing] this problem” is to appoint 

counsel.  Id. at ¶ 15, citing In re Agler, 19 Ohio St.2d at 78.  The court found that the juvenile’s 
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waiver of the right to counsel and his admission under Juv.R. 29(D) were defective.   In re William 

B. at ¶¶ 23, 33.   

 The court In re K.B., 170 Ohio App.3d 121, 2007-Ohio-396 (8
th
 Dist.), stated that “the 

absence of an objection does not preclude a reversal due to the juvenile court’s failure to appoint 

a GAL when required under R.C. 2151.281(A)(2) or Juv.R. 4(B)(2).”  Id. at ¶ 12, citing In re  

Etter, 134 Ohio App.3d 484, 492 (1
st
 Dist.1998).  This “does not preclude” language suggests 

that not every unpreserved GAL error will result in reversal.  Muddying the issue further, In re 

Etter did not involve the failure to appoint a GAL.  Rather, that case involved a juvenile 

magistrate’s failure to comply with Juv.R. 29(D).  And because the juvenile in In re Etter did not 

raise the Juv.R. 29(D) claim in his written objections to the juvenile court, the appellate court 

applied plain-error review.  In re Etter, 134 Ohio App.3d at 492-493.  In In re K.B., juvenile 

entered multiple waivers of counsel and entered into multiple admissions.  In re K.B. at ¶¶ 3-8. 

 Incidentally, two cases cited in Morgan’s brief have no relevance to the present case.   In 

re B.M.R., 2
nd

 Dist. No. 2005 CA 1, 2005-Ohio-5911, involved a juvenile court’s failure to hold 

a competency hearing, despite the fact that “B.M.R.’s counsel raised the issue of B.M.R.’s 

competence in a timely fashion.”  Id. at ¶ 16.  Thus, the case did not involve a GAL error, and 

the competency error was preserved, so the appellate court was reviewing for harmless error, not 

plain error.  And In re A.G.B., 173 Ohio App.3d 263, 2007-Ohio-4753 (4
th
 Dist.), the court held 

in an abuse, neglect, and dependency case that the mother’s failure to request a GAL did not 

“waive the court’s mandatory duty to appoint a GAL to represent [the child’s] interests.”  Id. at ¶ 

15.  Aside from the obvious distinction that a parent’s failure to object should not be imputed to 

a child, a GAL takes on heightened importance in custody cases because the child would 

otherwise have no say in the outcome of the proceeding.  The analysis in In re A.G.B. simply 
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does not fit in cases involving a juvenile’s failure to object to a GAL in delinquency proceedings.  

Moreover, In re A.G.B. came from the Fourth District, which—as noted above—has doubted 

whether a GAL error warrants reversal absent a showing of prejudice.  Legg at ¶ 14, n. 1.     

Moreover, many of the cases cited in Morgan’s brief involve the failure to appoint a GAL 

despite a possible conflict between the juvenile and the parent under Juv.R. 4(B)(2) and R.C. 

2151.281(A)(2).  In conflict cases, courts sometimes phrase the error as the failure to investigate 

further into the possible conflict.  In re K.B. at ¶22 (colorable claim of conflict requires a 

“thorough inquiry” by the juvenile court); In re Spradlin, 140 Ohio App.3d at 407 (court abused 

its discretion by failing to appoint a GAL “or inquiring further into whether a [GAL] was 

necessary”); In re Cook at ¶ 34 (“the juvenile court abused its discretion in failing to appoint a 

guardian ad litem or to further inquire into whether a guardian ad litem was necessary”); In re 

Dennis, 11th Dist. No. 2006-A-0040, 2007-Ohio-2432, ¶ 29 (“trial court has a duty to ‘inquire 

further into whether a guardian ad litem is necessary’”) (quoting In re Cook).  The State does not 

concede that there should be a special rule for conflict cases, but conflict cases potentially 

implicate different concerns than other GAL errors.  C.f., Cuyler v. Sullivan, 446 U.S. 335, 349-

350 (1980).  

To the extent that any of the cases cited in Morgan’s brief really do hold that any GAL 

error requires automatic reversal, even if unpreserved, such holdings would be inconsistent with 

this Court’s precedents.  Again, there is no such thing as “presumed prejudice” in plain-error 

review, and none of the cases Morgan cites contains any analysis as to how an unpreserved GAL 

error would warrant automatic reversal under the strict “structural error” framework.  As 

explained below, a GAL error is not structural, and besides structural errors must be preserved to 

warrant automatic reversal.         
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In contrast, other courts have applied plain-error review—including the prejudice 

requirement—to GAL errors in a variety of different contexts, including delinquency 

proceedings.  State v. Smith, 9
th
 Dist. No. 26804, 2015-Ohio-579, ¶ 11 (“Assuming without 

deciding that the court erred [in failing to appoint a GAL at probable-cause hearing], Smith has 

failed to argue how this affected the outcome of the hearing.”); In re M.T., 6
th
 Dist. No. L-09-

1197, 2009-Ohio-6674, ¶¶ 14-16; In re Smith, 3
rd

 Dist. No. 14-05-33, 2006-Ohio-2788, ¶¶35-36; 

In re McHugh Children, 5
th
 Dist. No. 2004CA0091, 2005-Ohio-2345, ¶ 38; In re Amber G., 6

th
 

Dist. No. L-04-1091, 2004-Ohio-5665, ¶¶ 6-8 (opinion by Lanzinger, J.).   

C. The Tenth District correctly held that Morgan failed to show plain error 

because he failed to show any prejudice from the absence of a GAL.  

  

While this Court has articulated varying standards of prejudice for plain-error review, this 

Court has never wavered from the fact that plain-error review requires some showing of 

prejudice.  Rogers at ¶ 24.  Whether applying the “reasonable probability” standard of Rogers, 

the “clearly would have been otherwise” standard of Long, or something in between, Morgan 

cannot satisfy any standard of prejudice.  Morgan complains that it is impossible to show 

prejudice from a GAL error, but in reality it was just impossible for Morgan to show prejudice.   

Most importantly, Morgan was represented by counsel.  As discussed earlier, although 

counsel and a GAL serve different roles, In re Baxter, 17 Ohio St.3d at 232, the two roles often 

coincide.  Thus, appointed counsel may also serve as a GAL, so long as the roles do no conflict.  

Juv.R. 4(C)(1); R.C. 2151.281(H).  There was absolutely zero indication that counsel’s efforts to 

challenge the bindovers and to argue for amenability conflicted with Morgan’s best interests.  

True, Morgan stipulated to probable cause, but this occurred before his mother passed away, 

when there was no need for a GAL.  In any event, given the facts of the case, the decision to 

stipulate probable does not raise any question as to whether Morgan was acting in his best 
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interests.  As for the amenability hearing, it is difficult to imagine that a GAL would have 

recommended anything other than that Morgan should not be bound over—which is exactly what 

Morgan’s counsel argued at the amenability hearing.  Throughout this entire appeal, in both the 

Tenth District and this Court, Morgan has not offered one word as to what a GAL could have 

said or done that would not have merely duplicated the efforts of counsel.  In re M.T. at ¶ 18 

(“Appellant has failed to demonstrate how a [GAL] would have acted differently [from counsel] 

or produced a different result.”).   

Similarly, the psychological evaluation done on Morgan contained an in-depth 

investigation, as required by R.C. 2152.12(C), and recommended that Morgan be found 

amenable.  The evaluator reviewed the prosecutor’s files, conducted a clinical interview and 

mental status examination on Morgan, spoke with the prosecutor and defense counsel, and 

interviewed Morgan’s mother.  Forensic Evaluation, p 2.  Any investigation by a GAL would 

have covered largely the same ground as the evaluation.  Sup.R. 48(D)(13) (outlining GAL’s 

duties investigatory duties).  And any report by a GAL would have contained no more 

information than the evaluation.   

What is more, up until her passing, Morgan’s mother attended every hearing and 

participated in the psychological evaluation.  C.f., In re Cremeans, 8
th
 Dist. No. 61367 (March 

12, 1992) (although the GAL was absent during testimony of agency’s witness, the GAL was 

“actively involved in the case” so the “absence of the [GAL] in this one instance [] could not rise 

to the level of plain error.”).  By the time of the amenability hearing, the godsister had “taken 

over the role of mom” and was present at the hearing, thus further eliminating any prejudice.  

C.f., In re J.J., 10
th
 Dist. No. 067AP-495, 2006-Ohio-6151, ¶ 25 (no plain error when a “stand-

in” GAL appeared on behalf of the appointed GAL during part of the trial).   
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Significantly, when defense counsel mentioned that Morgan’s godsister was present at 

the amenability hearing, he told the juvenile court that she “wanted [defense counsel] to point her 

out to the Court.”  10-24-12, Tr., 12.  Thus, Morgan’s godsister wanted the juvenile court to 

know she was there.  This shows that she knew that she was not merely a bystander but rather 

served an important role at the hearing—i.e., to “take[] over the role of mom.”   

In sum, the Tenth District correctly held that Morgan failed to show prejudice from the 

absence of a GAL at the amenability hearing.  Morgan—who was 17 years old at the time—was 

represented by counsel and had a close family friend supporting him at the amenability hearing.  

Morgan did not waive any rights at the hearing or otherwise make any decisions that even 

remotely suggest that he was acting outside his own best interests.  Thus, appointing a GAL 

would have done nothing to affect the outcome of the amenability hearing.  And even if Morgan 

had shown all three prongs of plain-error review, the Tenth District was well within its discretion 

in refusing to notice plain error.  The absence of a GAL at the amenability hearing created no 

“manifest miscarriage of justice,” Barnes, 94 Ohio St.3d at 27, and did not “seriously affect the 

fairness, integrity or public reputation of judicial proceedings,” Olano, 507 U.S. at 736.    

III. The failure to appoint a GAL is not “structural error.”    

 Morgan’s argument that appellate courts should presume prejudice from a GAL error is 

more properly phrased in terms of “structural error.”  Fisher at ¶¶ 9-10.  Structural errors “are 

constitutional defects that defy analysis by ‘harmless error’ standards because they ‘affect[ ] the 

framework within which the trial proceeds, rather than simply [being] an error in the trial process 

itself.’”  Perry at ¶ 17, quoting Fisher at ¶ 9, quoting Arizona v. Fulminante, 499 U.S. 279, 309 

(1991) (some internal quotation marks omitted).  “Such errors permeate [t]he entire conduct of 

the trial from beginning to end’ so that the trial cannot reliably serve its function as a vehicle for 
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determination of guilt or innocence.”  Perry at ¶ 17, quoting Fulminante, 499 U.S. at 309, 

quoting Rose v. Clark, 478 U.S. 570, 577-578 (1986) (some internal quotation marks omitted).  

If “the defendant had counsel and was tried by an impartial adjudicator, there is a strong 

presumption that any other constitutiona[l] errors that may have occurred are subject to 

harmless-error analysis.”  Perry at ¶ 17, quoting Hill, 92 Ohio St.3d at 197, quoting Rose, 478 

U.S. at 579 (some internal quotation marks omitted).  The United States Supreme Court “[h]as 

found an error to be ‘structural’ and thus subject to automatic reversal, only in a ‘very limited 

class of cases.’”  Perry at ¶ 18, quoting Neder v. United States, 527 U.S. 1, 8 (1999) (collecting 

cases).  Morgan’s structural-error argument fails, for several reasons.      

 A. Only constitutional errors can be structural. 

 Morgan’s structural-error argument stumbles out of the gate, because—as explained 

above—there is no constitutional right to a GAL.  In determining whether an alleged error is 

“structural,” the “threshold inquiry is whether such error ‘involves the deprivation of a 

constitutional right.’”  Fisher at ¶ 18, quoting State v. Issa, 93 Ohio St.3d 49, 74 (2001) (Cook, 

J., concurring).  “[T]he trial-error/structural-error distinction is irrelevant unless it is first 

established that constitutional error has occurred.”  State v. Esparza, 74 Ohio St.3d 660, 662 

(1996); see also, Perry at ¶ 19.  The absence of any constitutional right to a GAL precludes GAL 

errors from being structural.  State v. Conway , 108 Ohio St.3d 214, 2006-Ohio-791, ¶ 55.   

 B. Structural errors are subject to plain-error review if not preserved.  

 Morgan’s argument flunks another basic requirement for structural error—i.e., a 

structural error warrants automatic reversal only if it has been properly preserved.  Structural 

error and plain error are “two completely separate and distinct standards.”  State v. Wamsley, 117 

Ohio St.3d 388, 2008-Ohio-1195, ¶ 27.  “At its heart, the concept behind structural error is that 
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certain errors are so fundamental that they obviate the necessity for a reviewing court to do a 

harmless-error analysis.  However, it is arguable whether the harmless-error/structural-error 

distinction discussed in cases such as Neder (in which an objection was lodged) should also 

apply to a plain-error case in which no objection was raised at trial.”  Hill, 92 Ohio St.3d at 199.  

 Thus, “both this court and the United States Supreme Court have cautioned against 

applying a structural-error analysis where, as here, the case would be otherwise governed by 

Crim.R. 52(B) because the defendant did not raise the error in the trial court.  * * *  This caution 

is born of sound policy.  For to hold that an error is structural even when the defendant does not 

bring the error to the attention of the trial court would be to encourage defendants to remain 

silent at trial only later to raise the error on appeal where the conviction would be automatically 

reversed.  We believe that our holdings should foster rather than thwart judicial economy by 

providing incentives (and not disincentives) for the defendant to raise all errors in the trial 

court—where, in many cases, such errors can be easily corrected.”  Wamsley at ¶ 28, quoting 

Perry at ¶ 23.   

 The present case illustrates perfectly the incentive for gamesmanship that would result if 

an unpreserved error could qualify for automatic reversal under the structural-error framework.  

Morgan had nothing to gain by requesting a GAL at the amenability hearing.  Morgan’s counsel 

was fully protecting Morgan’s best interests, and so a GAL would have added nothing to the 

amenability hearing that the juvenile court did not already know through counsel and the 

psychological evaluation.  Had there been a request for a GAL, the juvenile court likely would 

have simply appointed Morgan’s counsel to serve as a GAL, Juv.R. 4(C)(1), R.C. 2151.281(H), 

and the amenability hearing would have looked no different than if the GAL issue had never 

been raised.   
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 But if a GAL error requires automatic reversal, then Morgan would have had everything 

to gain by not requesting a GAL.  The absence of a GAL would not have made it any less likely 

that the juvenile court would find Morgan amenable.  If the juvenile court found Morgan to be 

amenable, then Morgan would have scored a major victory in his defense.  If the juvenile court 

found Morgan not amenable, then Morgan would feel secure knowing that the juvenile court’s 

finding would be automatically reversed without him having to show any prejudice from the 

absence of a GAL.  Either way, there would be no incentive to request a GAL.  The 

contemporaneous-objection rule is “essential and desirable,” Puckett v. United States, 556 U.S. 

129, 141 (2009), and this Court should explicitly reject a structural-error framework that 

encourages gamesmanship of this sort. 

 C. A GAL error does not affect the entire framework of the proceedings. 

 Even if a juvenile does have a constitutional right to a GAL in delinquency proceedings, 

and even if an unpreserved error can qualify as structural, Morgan’s structural-error argument 

still fails.  Most constitutional errors will not qualify as structural.  Glebe v. Frost, 135 S.Ct. 429, 

430 (2014) (per curiam), citing Neder, 527 U.S. at 8.  A GAL error does not “affect[] the 

framework within which the trial proceeds,” but rather it is “simply [] an error in the [juvenile-

court] process itself.”  Perry at ¶ 17.  Even without a GAL, a juvenile-court proceeding can 

“reliably serve its function” of determining whether the juvenile should be bound over or 

whether to adjudicate the juvenile delinquent.  Id.  The juvenile’s counsel and the juvenile court 

itself can protect the overall integrity of the proceedings.  Id.  The United States Supreme Court 

has held that the failure to instruct the jury on an element of an offense is not structural error.  

Neder, 527 U.S. at 8-15.  If a jury can reliably find a defendant guilty without knowing all the 

elements of the offense, then a juvenile court can reliably adjudicate a juvenile without receiving 
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a GAL’s report on the juvenile’s best interests—particularly where, as here, the juvenile’s 

counsel advocates for the juvenile’s best interests and the juvenile court receives an in-depth 

psychological evaluation on the juvenile.    

 Morgan’s main argument as to why a GAL error qualifies as structural is that it affects 

the validity of the transfer of jurisdiction to common pleas court.  Morgan’s argument suggests 

that any error during bindover proceedings would be structural because it would “affect[] the 

validity of the transfer of jurisdiction.”  App.Br., 22.  This would be a radical expansion of the 

structural-error doctrine.  But this argument cannot be reconciled with this Court’s decision in 

Quarterman.  There, the juvenile argued that the mandatory bindover was unconstitutional.  

Quarterman at ¶ 1.  This Court refused to even consider this argument, because the defense did 

not properly preserve it below and did not properly present it to this Court.  Id. at ¶¶ 21-22.  The 

alleged error in Quarterman “affects the validity of the transfer of jurisdiction” far more than a 

GAL error.  This Court’s decision in Quarterman establishes that even such transfer-of-

jurisdiction errors must be preserved and do not require automatic reversal. 

* * * 

 In the end, a GAL is not structural and thus does not require automatic reversal—

especially when it is unpreserved.  A juvenile seeking reversal for an unpreserved GAL error 

must establish plain error, which includes a showing of prejudice.  Morgan has not even tried to 

demonstrate prejudice, and so the Tenth District correctly refused to find plain error.   
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CONCLUSION 

For the foregoing reasons, the Tenth District’s judgment should be affirmed.
1
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1
   If this Court sua sponte contemplates a decision upon an issue not briefed, the State respectfully 

requests notice of that intention and requests an opportunity to brief the issue before this Court 
makes its decision.  State v. 1981 Dodge Ram Van, 36 Ohio St.3d 168, 170 (1988). 
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