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STATEMENT OF FACTS 
 
 The Appellee, Michael Clay, is incarcerated in Ohio’s Mansfield Correctional Institution, 

serving a sentence of fifteen years to life on convictions of murder, felonious assault, and child 

endangering.  State of Ohio v. Michael Clay, 9th Dist. Summit No. 23889, 2008-Ohio-2158, ¶ 7, 

appeal not accepted, 119 Ohio St.3d 1502, 2008-Ohio-5467, 895 N.E.2d 565.  The murder 

victim, an eight-month-old baby girl, died on August 28, 2006, as a result of blunt force trauma 

to her head.  Id. at ¶¶ 2, 23.  Appellee Clay was the baby’s father.  (R. 1:  Complaint/Petition for 

Writ of Mandamus, ¶ 1 (second), Exhibit D-1, Certificate of Birth.)   

 The autopsy of the baby was conducted by the Cuyahoga County Coroner’s Office.  

(Complaint/Petition Exhibit C, Autopsy Protocol.)  The Coroner’s Office docketed the 

investigation as Case No. IN000260612.  (Id.)  The pathologist who performed the autopsy, 

Cuyahoga County Deputy Coroner Dan Galita, M.D., testified at Appellee Clay’s criminal trial.  

(Complaint/Petition Exhibit C, Autopsy Protocol; Exhibit D, State v. Michael Clay, Summit C.P. 

No. 2006-12-4417 (August 13, 2007), Transcript excerpt, second page.)  The autopsy protocol 

was admitted into evidence.  (Complaint/Petition Exhibit D, State v. Clay Transcript excerpt, 

pages 919-920.)   

 In April, 2015, the Cuyahoga County Medical Examiner’s Office1 received a letter from 

Appellee Clay requesting certain records from Case No. IN000260612:   

                                                 
1   In 2009, Cuyahoga County adopted a county charter that replaced the county’s three-
member board of commissioners with a county executive and council and changed several 
elective county offices to appointed positions under the administration of the county executive.  
See State ex rel. ACLU of Ohio v. Cuyahoga County Bd. of Commrs., 128 Ohio St.3d 256, 2011-
Ohio-625, 943 N.E.2d 553, ¶ 2.  As a result of this process, effective in 2011, the position of 
Cuyahoga County Coroner was eliminated and the duties of that office are performed by the 
Cuyahoga County Medical Examiner.  See R.C. 1.62(A).  The relevant references in statutes, 
particularly R.C. 313.10, and case law are to “coroner,” and that term is used throughout this 
Brief other than in references to the Appellant Medical Examiner’s Office itself.    



2 
 

 Under the provisions of Revised Code § 149.43 and 313.10, I am 
requesting access to all x-rays, photographs taken during the autopsy presented in 
the trial case of State of Ohio v. Michael Clay, 2006-CR-12-4417.  I am 
requesting a copy of the certified death certificate, as well as any and all reports 
written by Dr. Elizabeth K. Balraj,[2] and Dr. Daniel Galita; Case No. 
IN000260612, Autopsy No. AU000082729.   
 

(R. 1:  Complaint/Petition, Exhibit A, April 15, 2015 letter.)  In his request letter, Appellee Clay 

stated that he is “the biological father of the deceased.”   

 The Appellant Medical Examiner’s Office responded that the only coroners’ records 

publicly available without a subpoena are “verdict / laboratory / autopsy,” and directed Appellee 

Clay to Cleveland City Hall, with a telephone number, to obtain a certified death certificate.  

(Id.)  Appellee Clay sent another letter, reiterating that he was requesting x-rays, photographs, a 

death certificate, and all reports written by Dr. Balraj and Dr. Galita.  (Complaint/Petition, 

Exhibit B, April 24, 2015 letter.)  He also complained that the Medical Examiner’s response did 

not comply with the provisions of the Public Records Act, set out in R.C. 149.43(B)(3), 

concerning denial of a request for records.  He again cited R.C. 149.43 and R.C. 313.10, the 

coroners’ records statute, and noted that he is “the next of kin of the decedent.”  (Id.)  Appellant 

Medical Examiner’s Office did not provide the records to Appellee Clay.   

   The Summit County Common Pleas Court docket record from State v. Michael Clay 

establishes that Appellee Clay did not apply to the Summit County Common Pleas Court for a 

determination that the records from his victim/daughter’s autopsy were necessary “to support 

what appears to be a justiciable claim of the person.”  R.C. 149.43(B)(8).  (R. 4:  Motion of 

Respondent to Dismiss Relator’s Action [etc.], Motion Exh. 2, Docket of the Summit County 

Court of Common Pleas, Case No. CR 2006-12-4417, State v. Michael Clay.)   

                                                 
2  In 2006, Dr. Balraj held the office of Cuyahoga County Coroner.  Her name appears on 
the Autopsy Protocol and Coroner’s Verdict.  (R. 1: Complaint/Petition Exhibit C, Autopsy 
Protocol.)    
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STATEMENT OF THE CASE 
 

 In September, 2015, Appellee Clay filed an original action in the Eighth District Court of 

Appeals seeking a writ of mandamus to require the Appellant Medical Examiner’s Office to 

provide all x-rays and photographs taken during the autopsy, and written reports by Dr. Balraj 

and Dr. Galita in his victim/daughter’s autopsy.  Appellee Clay claimed both that he was entitled 

to the records under R.C. 149.43 because they are public records and that he was entitled to the 

records under R.C. 313.10 because he is next-of-kin to the decedent.   

 Appellant Medical Examiner’s Office filed a motion to dismiss the action, arguing that 

R.C. 313.10 should be read in pari materia with R.C. 149.43, and that since Appellee Clay, an 

incarcerated person, did not qualify to receive records about a criminal investigation pursuant to 

R.C. 149.43(B)(8), the Medical Examiner’s Office did not have a duty to provide him records 

about his victim’s autopsy pursuant to R.C. 313.10(C)(1).  Appellant Medical Examiner 

requested that the motion to dismiss be converted pursuant to Civ. R. 12(B)(6) to a proceeding 

under Civ. R. 56 in order to allow consideration of certain matters outside the pleadings:   

- Docket of the Summit County Court of Common Pleas in Case No. CR 2006-12-4417, 
State of Ohio v. Michael Clay;   
 

- Opinion of the Court of Appeals for the 9th District, Ohio, Summit County, in State of 
Ohio v. Michael Clay, C.A. No. 23889, 2008-Ohio-2158, 2008 WL 1961209;   
 

- Order of the Supreme Court of Ohio in State of Ohio v. Michael Clay, Supreme Court 
Case No. 2008-1220, 119 Ohio st.3d 1502, 2008-Ohio-5467, 895 N.E.2d 565, declining 
jurisdiction and dismissing the appeal from Summit County Court of Appeals Case No. 
23889; and  
 

- Opinion of the Court of Appeals for the 9th District, Ohio, Summit County, in State of 
Ohio v. Michael Clay, C.A. No. 25743, 2011-Ohio-5370, 2011 WL 4954155.   
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(R. 4:  Motion of Respondent to Dismiss Relator’s Action [etc.].)  The court of appeals granted 

the request to convert the proceeding pursuant to Civ. R. 12(B)(6) and established a briefing 

schedule for summary judgment proceedings.  (R. 8:  Judgment Entry dated Nov. 9, 2015.)   

 Appellee Clay subsequently sought leave to amend his Petition/Complaint to eliminate 

references to the Public Records Act, R.C. 149.43, in order to leave R.C. 313.10 as the sole 

statute under which he claimed relief.  (R. 16:  Motion to Amend Pleadings (Jan. 8, 2016).)  The 

court of appeals denied the motion to amend.  (R. 22:  Journal Entry denying motion to amend 

pleadings (Feb. 3, 2016).)   

 The court of appeals issued its journal entry and opinion on February 3, 2016, denying 

Appellant’s motion for summary judgment and granting the complaint/petition.  The court of 

appeals ruled that R.C. 149.43 and R.C. 313.10 are not related and therefore are not required to 

be read in pari materia.  State ex rel. Clay v. Cuyahoga Cty. Med. Examiner’s Office, 8th Dist. 

Cuyahoga No. 103514, 2016-Ohio-407, ¶ 8.  The court of appeals therefore concluded that 

pursuant to R.C. 313.10(C)(1), “the coroner has a clear legal duty to provide Clay with the 

complete autopsy file.”  Id.  The court of appeals issued a writ of mandamus and ordered “the 

coroner * * * to provide Clay with the complete autopsy file created with regard to the death of 

his child.”  Id. at ¶ 9.    

 The Cuyahoga County Medical Examiner’s Office timely appealed in accordance with 

S.Ct.Prac. R. 5.01(A)(3).  Appellant Medical Examiner is now seeking a ruling reversing the 

judgment of the court of appeals and denying the writ.   
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ARGUMENT 

Proposition of Law No. I:  R.C. 149.43 and R.C. 313.10 relate to the same general subject, 
access to coroners’ records, and must be construed in pari 
materia.  

 
 The language, the function, and the legislative history of R.C. 313.10 establish that it 

concerns which records of a coroner are public records, which are not public records, and which 

non-public records may be accessed by specified classes of persons.  R.C. 149.43 is concerned 

with these same subjects as to records of public offices generally.  R.C. 313.10 uses the phrase 

“public records” four times and expressly references R.C. 149.43 three times.  The coroners’ 

records statute and the public records statute clearly govern the same subject matter:  access to 

records of a government office’s functions.  The two statutes must be construed in pari materia in 

order to effectuate the legislature’s full statutory scheme.   

A.   Statutory provisions relating to the same subject matter are construed in 
pari materia and must be harmonized to give full effect to the provisions 
unless they are in hopeless conflict.   

 
 The principle of in pari materia requires all statutory provisions pertaining to the same 

general subject matter to be construed together.  In re Z.R., 144 Ohio St.3d 380, 2015-Ohio-

3306, 44 N.E.3d 239, ¶ 19; State ex rel. Gains v. Rossi, 86 Ohio St.3d 620, 622, 716 N.E.2d 204 

(1999).  When two statutes relate to the same subject, they should be read in pari materia.  State 

v. Pariag, 137 Ohio St.3d 81, 2013-Ohio-4010, 998 N.E.2d 401, ¶ 32.   

 The purpose of the principle of in pari materia is to give full effect to the statutory 

provisions relating to the same subject.  Chesapeake Exploration, L.L.C. v. Oil & Gas Comm., 

135 Ohio St.3d 204, 2013-Ohio-224, 985 N.E.2d 480, ¶ 14; State ex rel. Triplett v. Ross, Judge, 

111 Ohio St.3d 231, 2006-Ohio-4705, 855 N.E.2d 1174, ¶ 45.  All provisions bearing upon the 

same subject matter should be construed harmoniously, and courts should give full application to 
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each such statutes unless they are irreconcilable and in hopeless conflict.  State v. Cook, 128 

Ohio St.3d 120, 2010-Ohio-6305, 942 N.E.2d 357, ¶ 45; State ex rel. Gains, supra.  In construing 

statutory provisions relating to the same subject matter together, courts must give a reasonable 

construction so as to give the proper force and effect to each and all provisions.  Id.   

 In this case, court of appeals concluded that the principle of in pari materia is not 

applicable, because it erroneously concluded that R.C. 149.43 and R.C. 313.10 do not relate to 

the same subject matter:  “R.C. 149.43 deals with public records and is not applicable herein, 

because the complete autopsy file is not a public record.”  State ex rel. Clay v. Cuyahoga Cty. 

Med. Examiner’s Office, 8th Dist. Cuyahoga No. 103514, 2016-Ohio-407, at ¶¶ 6, 7.  However, 

R.C. 149.43 and R.C. 313.10 both apply to the general subject matter of the public or non-public 

nature of records in a coroner’s file, and who is entitled to access those records that are not 

public.  Consequently, the statutes must be read in pari materia to determine whether Appellee 

Clay is entitled to his victim/daughter’s entire autopsy file on request.      

B.   R.C. 313.10 and R.C. 149.43 are interpreted together to determine whether 
coroners’ records should be released to incarcerated persons.   

 
 Formerly, the coroners’ records statute, R.C. 313.10 (formerly General Code 2855-11) 

stated simply that “[t]he records of the coroner … are public records”:   

The records of the coroner, made by himself or by anyone acting under his 
direction or supervision are public records, and such records or transcripts, or 
photostatic copies thereof, certified by the coroner, shall be received as evidence 
in any criminal or civil court in this state, as to the facts contained in such records. 

 
See State v. Goshay, 8th Dist. Cuyahoga No. 63902, 1993 Ohio App. LEXIS 5551, *18-19 (Nov. 

18, 1993); Carson v. Metropolitan Life Ins. Co., 156 Ohio St. 104, 110, 100 N.E.2d 197 (1951).  

In State v. Sharp, 162 Ohio St. 173, 122 N.E.2d 684 (1954), decided by this Court around the 

transition from the General Code to the Revised Code, this rule was established as syllabus law:   
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Under Section 2855-11, General Code (Section 313.10, Revised Code), the 
records of a coroner are public records and are open to inspection by the public. 
 

Sharp, paragraph one of the syllabus.   

 Nonetheless, this Court’s precedent has been to consider both R.C. 149.43 and R.C. 

313.10 in order to determine whether a particular death investigation record is subject to release.  

This Court ruled that autopsy reports of homicide victims are not public records in State ex rel. 

Dayton Newspapers, Inc. v. Rauch, 12 Ohio St.3d 100, 465 N.E.2d 458 (1984).  In Rauch, this 

Court determined that because autopsies in homicide cases are law enforcement investigatory 

records, the detailed autopsy reports are governed by the exemption from public disclosure in 

R.C. 149.43(A)(2)(c), as “specific investigatory workproduct.” The Court applied the legislative 

policy in R.C. 149.43(A)(2)(c) to protect the confidentiality of the contents of an autopsy report, 

in order to protect its “effective use in further investigation by law enforcement personnel.”  12 

Ohio St.3d at 101.  The Court could not have reached this result by considering the coroners’ 

records statute alone, without consideration of the broader statutory scheme of laws established 

in R.C. 149.43 concerning access to records created in the course of homicide investigations.     

 In a mandamus action seeking access to a coroner’s records pertaining to suicides, this 

Court reviewed both R.C. 149.43 and R.C. 313.10 in reaching its conclusion that those particular 

records were public records that were subject to disclosure to the requestor.  State ex rel. Findlay 

Publ. Co. v. Schroeder, 76 Ohio St. 3d 580, 583, 669 N.E.2d 835 (1996).  In Schroeder, the 

Court considered whether any of the exemptions from disclosure in R.C. 149.43 applied to the 

coroner’s records concerning suicides, despite the fact that R.C. 313.10 stated directly that “the 

records of the coroner … are public records.”  The Court determined that, unlike the homicide 

autopsy records in Rauch, no exemptions applied to the records of deaths due to suicide.  
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 In these cases, this Court gave applied the provisions of R.C. 149.43 to determine 

whether the requestors were entitled to the autopsy records that they were seeking, rather than 

simply applying the plain language of the coroners’ records statute, R.C. 313.10.  This analysis 

was necessary because both statutes apply to the general subject matter of which records in a 

coroner’s file are subject to disclosure.   

C.   The legislative history of R.C. 313.10 demonstrates that the provisions 
concerning access to coroners’ records are intended to operate harmoniously 
with R.C. 149.43.   

 
 The goal of statutory construction is to ascertain and give effect to the intent of the 

General Assembly.  Hulsmeyer v. Hospice of Southwest Ohio, Inc., 142 Ohio St.3d 236, 2014-

Ohio-5511, 29 N.E.3d 903, ¶ 21.  “In determining the intent of the General Assembly, ‘we must 

first look to the statutory language and the purpose to be accomplished.’”  Id., quoting Sutton v. 

Tomco Machining, Inc., 129 Ohio St.3d 153, 2011-Ohio-2723, 950 N.E.2d 938, ¶ 12.  The 

circumstances in which the statute was enacted or amended can inform that determination.  

Risner v. Ohio Dept. of Natural Resources, 144 Ohio St.3d 278, 2015-Ohio-3731, 42 N.E.3d 

718, ¶ 20.  The legislative history of the amendments to R.C. 313.10, including the division that 

gives next-of-kin access to the coroner’s records of their decedent’s death investigation, shows 

that when the next-of-kin provision was added to the law, the General Assembly was concerned 

about the forensic use of coroners’ records, rights of access for those who have a personal or 

business reason to review coroners’ records, and about coordination with the Public Records Act.   

 In 2006, R.C. 313.10 was extensively amended to categorize various types of records in a 

coroner’s file as public or non-public, and to provide access rights of various categories of 

persons who may have an interest in autopsy records.  One of these amendments was the next-of-

kin access provision that Appellee Clay relies upon.     
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 House Bill 235 was introduced in May, 2005, during the 126th General Assembly, and 

passed by the House in October, 2005.  2006 Am.Sub.H.B. No. 235, Ohio General Assembly 

Archives, Status Report of Legislation, 

http://lsc.state.oh.us/coderev/hou126.nsf/House+Bill+Number/0235?OpenDocument.  As 

introduced and as passed by the House, the bill proposed amending R.C. 313.10 by specifying 

that certain records of a death investigation are not public records and that the detailed report of 

the autopsy observations and conclusions are public records.  In addition, the House’s bill added 

a new provision to R.C. 313.10 that allowed the next-of-kin of a decedent to see autopsy 

photographs and suicide notes.  2006 Am.Sub.H.B. No. 235, Ohio General Assembly Archives, 

“As Introduced, http://archives.legislature.state.oh.us/bills.cfm?ID=126_HB_235_I; “As Passed 

by the House,” http://archives.legislature.state.oh.us/bills.cfm?ID=126_HB_235_PH.   

 Under the House version of H.B. No. 235, the next-of-kin that were permitted access the 

records were the spouse; and if no surviving spouse, then adult children; and if no adult children, 

then parents; and if no surviving parents, then to siblings.  If a relative with superior rights made 

a request for the records then died, the successor next-of-kin does not have a right to request the 

records.  It is clear that the legislature intended to be restrictive even with respect to the relatives 

of the decedent that could claim special access to the records of the decedent’s death 

investigation.   

 The bill was reported out of the Senate Judiciary-Civil Justice Committee on March 1, 

2006, as Sub.H.B. No. 235, with additional amendments.  2006 Am.Sub.H.B. No. 235, Ohio 

General Assembly Archives, “Status Report of Legislation,” supra, and “As Reported by Senate 

Committee,” http://archives.legislature.state.oh.us/bills.cfm?ID=126_HB_235_RS.  The 

Committee’s proposed amendments to R.C. 313.10 modified the division listing types of non-
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public records by reference to two new provisions that gave limited access to journalists and to 

insurers.  Insurers could request to view “the full and complete records of the coroner” with 

respect to a deceased person, and journalists were entitled to view all of the records except 

medical or psychiatric records that the coroner had obtained from other health care providers.  

The Senate Committee also added the representative of the estate at the end of the list of next-of-

kin that could request photographs or suicide notes.  

 The bill was passed by the Senate as Am.Sub.H.B. No. 235 on March 14, 2006.  By then, 

the next-of-kin amendment had been modified to state that the next-of-kin should be provided 

the same scope of records that an insurer would be provided:  “the full and complete records of 

the coroner” with respect to the deceased person.  2006 Am.Sub.H.B. No. 235, Ohio General 

Assembly Archives, “As Passed by the Senate,” 

http://archives.legislature.state.oh.us/bills.cfm?ID=126_HB_235_PS.   

 The proposed amendments to R.C. 313.10 included in the Senate’s version of 

Am.Sub.H.B. No. 235 were reported out by the Conference Committee unchanged.  The bill was 

signed into law on May 16, 2006.  2006 Am.Sub.H.B. No. 235, Ohio General Assembly 

Archives, “Status Report of Legislation,” supra.  The amendments became effective August 17, 

2006.  Am.Sub.H.B. No. 235, 151 Ohio Laws, Part IV, 7190.       

 R.C. 313.10 was amended again in 2008 “to specify that certain records of a decedent 

relating to the criminal investigation of the decedent’s death are not public records.”  2008 Sub. 

H.B. No. 471, Title.  The amendment added two categories of records to the list of “full and 

complete records of the coroner” that are not public records:  confidential law enforcement 

investigatory records as defined in R.C. 149.43, and “laboratory reports generated from the 
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analysis of physical evidence by the coroner's laboratory that is discoverable under Criminal 

Rule 16.”  R.C. 313.10(A)(2)(e), -(f).   

 It is clear from the legislative history and the language in R.C. 313.10 that the General 

Assembly intends its provisions to operate harmoniously with the Rules of Criminal Procedure, 

the routine business needs of insurers, the health care record privacy obligations of medical and 

psychiatric service providers, and the Public Records Act.  The coroners’ records statute does not 

stand alone, independent from other statutory schemes established in the Revised Code.  R.C. 

149.43 and R.C. 313.10 both apply to the general subject matter of the public or non-public 

nature of records in a coroner’s file, and who is entitled to access to those records, including 

those records that are not public.  Consequently, the statutes must be read in pari materia to 

determine whether Appellee Clay is entitled to his victim/daughter’s entire autopsy file on 

request.   

Proposition of Law No. II:  A coroner’s office is not required to permit a person who is 
incarcerated pursuant to a criminal conviction to inspect or to 
obtain a copy of records concerning a death investigation if the 
person requesting the record is incarcerated for causing the 
death of the person who is the subject of the record unless the 
incarcerated person has complied with R.C. 149.43(B)(8), 
regardless of whether the incarcerated person is the next-of-
kin of the decedent.  

 
 The requirements for issuance of a writ of mandamus are well established:  The relator 

must demonstrate a clear legal right to relief; the respondent must have a clear legal duty to 

perform the requested relief; and there must be no adequate remedy in the ordinary course of 

law.  State ex rel. Brown v. Ashtabula Cty. Bd. of Elections, 142 Ohio St.3d 370, 2014-Ohio-

4022, 31 N.E.3d 596, ¶ 9.  But a writ of mandamus is not granted by right, but rather by the 

sound discretion of the court.  Patton v. Springfield Bd. of Edn., 40 Ohio St.3d 14, 15, 531 
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N.E.2d 310 (1988).  “The writ of mandamus is an extraordinary remedy, exercised by this court 

with caution and issued only when the right is clear.”  State ex rel. Brown at ¶ 11.   

 If only R.C. 313.10(C)(1) and the dead child’s birth certificate are considered, it would 

appear that Appellee Clay is entitled to the records that he has requested.  But when his records 

request is considered in the broader context, to include the facts that he is incarcerated and that 

he has been convicted of murdering the child whose autopsy records he seeks, and to include the 

statutory provisions established in R.C. 149.43(B)(8) to regulate incarcerated persons’ access to 

records concerning their criminal investigations and prosecutions, then Appellee Clay’s 

entitlement to the records is not plain or clear or convincing.  When all the facts and related legal 

principles are taken into consideration, they lead to the conclusion that Appellee Clay does not 

have a clear legal right to the relief he is seeking, and that his proper remedy exists in traditional 

procedures for post-conviction relief.   

A.   The General Assembly did not intend the incarcerated person restrictions in 
R.C. 149.43(B)(8) to limit inmates’ access to public records but not to limit 
inmates’ access to non-public records.   

 
 The General Assembly has expressed its policy determination that an incarcerated person 

does not have the same rights to request government records as do requesters who are not 

incarcerated.  This Court should read R.C. 313.10(C)(1) in pari materia with R.C. 149.43(B)(8) 

and conclude that an incarcerated person who has been convicted of killing his next-of-kin does 

not have the same rights to coroners’ death investigation records as do grieving family members 

who did not kill their deceased next-of-kin.  When R.C. 313.10 is read in pari materia with R.C. 

149.43, the special restriction established in R.C. 149.43(B)(8) must be applied to an 

incarcerated person seeking records concerning the coroner’s homicide investigation that led to 

their conviction, even if their victim was their next-of-kin.  “R.C. 149.43(B)(8) requires an 
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incarcerated criminal offender who seeks records relating to an inmate’s criminal prosecution to 

obtain a finding by the sentencing judge or the judge’s successor that the requested information 

is necessary to support what appears to be a justiciable claim.”  State ex rel. Fernbach v. Brush, 

133 Ohio St.3d 151, 2012-Ohio-4214, 976 N.E.2d 889, ¶ 2.   

 In R.C. 149.43(B)(8), the General Assembly has established that persons incarcerated 

pursuant to a criminal conviction who are seeking law enforcement investigatory records are not 

entitled to access to those records unless two conditions are met:  (1) the record requested must 

be a public record, and (2) the inmate’s sentencing judge or successor in office must find that 

access to the record is appropriate.  The provision states:      

 A public office or person responsible for public records is not required to 
permit a person who is incarcerated pursuant to a criminal conviction * * * to 
inspect or to obtain a copy of any public record concerning a criminal 
investigation or prosecution * * * unless the request to inspect or to obtain a copy 
of the record is for the purpose of acquiring information that is subject to release 
as a public record under this section and the judge who imposed the sentence or 
made the adjudication with respect to the person, or the judge's successor in 
office, finds that the information sought in the public record is necessary to 
support what appears to be a justiciable claim of the person.  
 

 Appellee Clay argued successfully to the court of appeals that the restrictions in 

R.C.149.43(B)(8) apply only to public records and do not limit inmate access to non-public or 

confidential records.  State ex rel. Clay at ¶ 7 (“the complete autopsy file is not a public 

record.”).  However, R.C.149.43(B)(8) establishes two criteria for access:  that the information is 

subject to release as a public record, and that the person has secured the necessary determination 

from the sentencing court.  It would be superfluous for subdivision (B)(8) to specify that the 

record must be a public record if the only records that this provision regulates are public records.   

 R.C. 149.43(B)(8) does not require an initial determination that the record sought by the 

incarcerated person is a public record in order for the judicial screening provisions to be 
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applicable to the request.  An inmate’s request may be denied for failure to obtain the sentencing 

judge’s determination without regard to whether or not the records sought are public records.  

For example, in State ex rel. Fernbach, supra, this Court affirmed denial of the writ of 

mandamus based upon the incarcerated criminal offender’s failure to obtain a finding by his 

sentencing judge or the judge's successor that the requested information is necessary to support 

what appears to be a justiciable claim, and did not separately consider whether the records were 

also public records.  Fernbach at ¶ 2.     

 This Court looked at the fact that the requester was an incarcerated person, and did not 

discuss the issue of whether or not the records the inmate was requesting were public records in 

State ex rel. Barb v. Cuyahoga Cty. Jury Commr., 124 Ohio St.3d 238, 2010-Ohio-120, 921 

N.E.2d 236, ¶ 1.  The litigant in Barb was an inmate seeking lists of prospective jurors and jurors 

who served in three criminal cases in which he was a defendant.  This Court affirmed denial of 

the writ of mandamus sought by Barb, stating that he was “not entitled to the requested records 

because he did not comply with R.C. 149.43(B)(8), which requires a finding by Barb’s 

sentencing judge or the judge’s successor that the requested information in necessary to support 

what appears to be a justiciable claim.”  The Court observed that under the restrictions imposed 

by R.C. 149.43(B)(8), “incarcerated persons and the purpose for which they seek records relating 

to a criminal investigation or prosecution are dispositive.”  Id.    

 The incarcerated person provision was added to R.C. 149.43 in 1999, in Am. Sub. S.B. 

No. 78, which amended only the Public Records Act.  The Final Analysis of the Act provided by 

the Legislative Service Commission does not describe the restriction now codified as subdivision 

(B)(8) as being limited to only public records, but rather as applying to criminal investigation or 

prosecution records generally:   
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ACT SUMMARY 
 

* *  
 Restricts the access of certain incarcerated persons to criminal investigation or 

prosecution records unless such a record is a public record and the judge who 
imposed the sentence or made the juvenile adjudication with respect to such a 
person, or the judge's successor, finds the information sought to be necessary 
to support an apparent justiciable claim of the person. 

 
1999 Am.Sub.S.B. No. 78, Ohio General Assembly Archives, “Final Bill Analysis,” 

http://lsc.state.oh.us/analyses/fnla123.nsf/All%20Bills%20and%20Resolutions/3C735A9FF7EB

7229852567B00046B3F0.   

 The legislation is expressly directed at regulation of incarcerated persons’ requests for 

records relating to the investigation and prosecution of the crimes for which they have been 

convicted.  An autopsy in the case of a homicide is an investigation of a crime.  Rauch, 12 Ohio 

St.3d at 101, 465 N.E.2d 458.  The non-public records created through the autopsies of homicide 

victims are clearly within the scope of records to which the General Assembly intended the 

incarcerated persons restrictions in R.C. 149.43(B)(8) to apply.   

 This Court has recognized that by enacting the inmate record restriction, the “General 

Assembly clearly evidenced a public-policy decision to restrict a convicted inmate’s unlimited 

access to public records in order to conserve law enforcement resources.”  State ex rel. Russell v. 

Thornton, 111 Ohio St.3d 409, 2006-Ohio-5858, 856 N.E.2d 966, ¶ 14.  This Court observed:   

The language of the statute is broad and encompassing. R.C. 149.43(B)(4)[3] 

clearly sets forth heightened requirements for inmates seeking public records. The 
General Assembly's broad language clearly includes offense and incident reports 
as documents that are subject to the additional requirement to be met by inmates 
seeking records concerning a criminal investigation or prosecution. 
 

Id. (emphasis in original).   

                                                 
3   The incarcerated person subdivision was later renumbered from R.C. 149.43(B)(4) to its 
current citation, R.C. 149.43(B)(8).  Sub.H.B. No. 9, 151 Ohio Laws, Part IV, 8219, 8236.  
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 The fact that the General Assembly placed the incarcerated person restrictions within the 

Public Records Act does not mean that the restrictions only apply to requests for records that are 

in fact public records or that the inmate believes are public records.  It is untenable to conclude 

that the General Assembly was concerned with restricting a convicted inmate’s unlimited access 

to public records but unconcerned with restricting a convicted murderer’s unlimited access to 

records that are not public.  The reasonable construction of the incarcerated persons restriction is 

that it applies to any request for criminal investigation or prosecution records requested by an 

incarcerated person, whatever basis the inmate cites as the reason that he or she should be 

allowed to have the records.   

B.  Persons incarcerated for murdering victims who were not their next-of-kin 
are not permitted to access records of their criminal investigation and 
prosecution without complying with R.C. 149.43(B)(8).     

 
 In its first case applying the inmate access restriction in R.C. 149.43, this Court ruled that 

the inmate litigant was not entitled to the records he sought because of the new statutory 

limitations on incarcerated persons’ inspecting or obtaining records concerning criminal 

investigations or prosecutions.   State ex rel. Sevayega v. Reis, 88 Ohio St.3d 458, 459, 727 

N.E.2d 910 (2000).  The Court added that inmates could not use R.C. 149.43 to obtain records 

for a post-conviction relief petition:   

 Finally, to the extent that Sevayega requests records that are exempt from 
disclosure in order to support a future postconviction relief petition, “’[a] 
defendant in a criminal case who has exhausted the direct appeals of her or his 
conviction may not avail herself or himself of R.C. 149.43 to support a petition 
for postconviction relief.’”  State ex rel. Larson v. Cleveland Pub. Safety Dir., 744 
Ohio St.3d 464, 465, 659 N.E.2d 1260, 1261 (1996), quoting State ex rel. 
Steckman v Jackson, 70 Ohio St.3d 420, 639 N.E.2d 83 (1994), paragraph six of 
the syllabus.   
 

Id.   
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 The relator/appellant in Sevayega was not incarcerated as a result of a conviction for 

murder, but other inmate-relators who were, like Appellee Clay, incarcerated for murder 

convictions, have been unable to obtain copies of records concerning their criminal 

investigations or prosecutions because they did not comply with the requirements of R.C. 

149.43(B).  In the three cases listed below, the relator was, like Appellee Clay, a convicted 

murderer seeking coroner’s records, and his failure to meet the judicial determination 

requirement in R.C. 149.43(B) was cited as a basis for denying him relief:    

 State v. Roberts, 5th Dist. Guernsey No. 2007-CA-33, 2008-Ohio-3115:  Public 
records claim by appellant, convicted of murder, for records concerning the criminal 
investigation including autopsy records, denied based on former R.C. 149.43(B)(4) 
[now at R.C. 149.43(B)(8)].   
 

 State ex rel. Hughes v. Mason, 8th Dist. Cuyahoga No. 89537, 2007-Ohio-2236:  
Public records claim by inmate, incarcerated for murder of a police officer, for 
records concerning the criminal investigation, including autopsy reports (see State ex 
rel. Roberson v. Mason, 8th Dist. Cuyahoga No. 91783, 2009-Ohio-1884, ¶ 1), denied 
based on former R.C. 149.43(B)(4) [now at R.C. 149.43(B)(8)].  

 
 State ex rel. Walker v. Balraj, 8th Dist. Cuyahoga No. 77967, 2000 Ohio App. LEXIS 

3620 (Aug. 2, 2000):  Public records claim by inmate, incarcerated for murder, for 
records concerning criminal investigation during the autopsy denied based on former 
R.C. 149.43(B)(4) [now at R.C. 149.43(B)(8)].    
 

 In the eleven cases listed below, the relator or appellant was a convicted murderer 

seeking records from the criminal investigation or prosecution that led to his conviction, and his 

failure to meet the judicial determination requirement in R.C. 149.43(B) was cited as a basis for 

denying him relief:    

 State v. Dowell, 8th Dist. Cuyahoga No. 102408, 2015-Ohio-3237, appeal not 
allowed, 143 Ohio St.3d 1545, 2015-Ohio-4633, 40 N.E.3d 1181:  Public records 
claim by appellant, convicted of murder, for records concerning the criminal 
investigation denied based on R.C. 149.43(B)(8).   
 

 State v. Heid, 4th Dist. Scioto No. 14CV3668, 2015-Ohio-1502:  Public records claim 
by appellant, incarcerated for murder, for records he wished to use for a delayed 
appeal denied based upon R.C. 149.43(B)(8). 
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 Banks v. Rocco, 8th Dist. Cuyahoga No. 100076, 2013-Ohio-4048:  Public records 

claim by appellant, incarcerated for murder, for investigative and prosecution records 
concerning his criminal conviction denied based on R.C. 149.43(B)(8).   
 

  State v. Jackson, 2nd Dist. Montgomery No. 25478, 2013-Ohio-3650:  Public records 
claim by appellant, incarcerated for murder, for transcript prepared for his 
prosecution records concerning his criminal conviction that he wished to use for post-
conviction relief denied based on R.C. 149.43(B)(8).   
 

 State v. Reid, 2nd Dist. Montgomery No. 24672, 2012-Ohio-1659:  Public records 
claim by appellant, convicted of murder, for records concerning the criminal 
investigation denied based on R.C. 149.43(B)(8).   
 

 State ex rel. Herboltzheimer v. City of Columbus, 10th Dist. Franklin No. 05AP-397, 
2005-Ohio-5169:  Public records claim by inmate, incarcerated for murder, for 
records concerning his criminal investigation denied based on former R.C. 
149.43(B)(4) [now at R.C. 149.43(B)(8)].   
 

 State ex rel. Cohen v. Mazeika, 11th Dist. Lake No. 2004-L-048, 2004-Ohio-3340:  
Public records claim by inmate, incarcerated for murder, for records involved in his 
criminal prosecution denied based on former R.C. 149.43(B)(4) [now at R.C. 
149.43(B)(8)].   
 

 State ex rel. Hightower v. Russo, 8th Dist. Cuyahoga No. 82321, 2003-Ohio-3679:  
Public records claim by inmate, incarcerated for murder, for records involved in his 
criminal prosecution denied based on former R.C. 149.43(B)(4) [now at R.C. 
149.43(B)(8)].  
 

 State ex rel. Henderson v. Cleveland Police Dept., 8th Dist. Cuyahoga No. 78891, 
2001 Ohio App. LEXIS 2535 (June 1, 2001):  Public records claim by inmate, 
incarcerated for murder, for records concerning his criminal investigation denied 
based on former R.C. 149.43(B)(4) [now at R.C. 149.43(B)(8)].   
 

  State ex rel. Whittaker v. Court of Common Pleas, 8th Dist. Cuyahoga No. 78718, 
2001 Ohio App. LEXIS 680 (Feb. 15, 2001):  Public records claim by inmate, 
incarcerated for murder, for records concerning criminal investigation and 
prosecution denied; failure to comply with former R.C. 149.43(B)(4) [now at R.C. 
149.43(B)(8)] noted.   
 

 State ex rel. Arnold v. Dept. of Public Safety Div. of Police, 8th Dist. Cuyahoga No. 
78504, 2000 Ohio App. LEXIS 5688 (Nov. 30, 2000):  Public records claim by inmate, 
incarcerated for murder, for records concerning criminal investigation denied based 
on former R.C. 149.43(B)(4) [now at R.C. 149.43(B)(8)].   
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 “It is the function of courts to construe statutory language to effect a just and reasonable 

result,” and to reject interpretations that would result in unreasonable or absurd consequences.  

Columbia Gas Transmission Corp. v. Levin, 117 Ohio St.3d 122, 2008-Ohio-511, 882 N.E.2d 

400, ¶ 35, citing R.C. 1.47(C).  It would not be just or reasonable to allow persons convicted of 

murdering their spouse, their parent, their child, or their sibling to have greater rights to access 

criminal investigation records concerning their crimes than the rights afforded persons who are 

convicted of murdering persons who are not their next-of-kin.   

 It should be noted that “the full and complete records of the coroner” to which next-of-

kin are allowed access include “Records of a deceased individual that are confidential law 

enforcement investigatory records as defined in section 149.43 of the Revised Code.”  R.C. 

313.10(G)(1)(f).  That category includes investigative reports and trial preparation evidence that 

has been provided to the coroner by the police detectives.  Those confidential, non-public records 

police records will be given to the next-of-kin along with the other non-public and public records 

in the coroner’s file.  They should not be given to the decedent’s convicted murderer on request.     

 These are records that a person charged with or convicted of murder would only receive 

through discovery under the Rules of Criminal Procedure, appeals from conviction or other 

proceedings for post-conviction relief, including habeas corpus actions.  It would be 

unreasonable and arbitrary to award unique access to these criminal investigatory records to a 

particular class of murderers based solely upon their choice of victim.       

 This Court should read R.C. 313.10(C)(1) in pari materia with R.C. 149.43(B)(8) and 

conclude that R.C. 149.43(B)(8) requires an incarcerated criminal offender who seeks records 

relating to an inmate’s criminal investigation or prosecution to obtain a finding by the sentencing 

judge or the judge’s successor in office that the requested information is necessary to support 
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what appears to be a justiciable claim.  State ex rel. Fernbach, supra.   This Court should 

determine that the incarcerated person restriction established in R.C. 149.43(B)(8) must be 

applied to an incarcerated person seeking records concerning the coroner’s homicide 

investigation that led to their conviction, even if the inmate’s victim was their next-of-kin, even 

if the inmate’s victim was his own eight-month-old baby.   

CONCLUSION 

 Appellee Clay is an incarcerated criminal offender, a convicted murderer, seeking records 

from his victim’s autopsy.  He has not sought a determination from the court that sentenced him 

that the information he is seeking is necessary to support a justiciable claim.  This Court should 

read R.C. 313.10(C)(1) in pari materia with R.C. 149.43(B)(8) and decide that because Appellee 

Clay has not sought or obtained that determination, he is not entitled to the records from his 

victim/daughter’s autopsy that he has requested.  It is inconceivable that the General Assembly 

intended to provide murderers with expansive rights to their victims’ autopsy reports only if their 

victims were family members rather than strangers.   

 R.C. 149.43(B)(8) plainly evidences the General Assembly’s policy determination that 

there should be oversight and procedural restrictions on incarcerated criminal offenders’ ability 

to obtain criminal investigative records outside of their remedies for post-conviction review.  

Appellant, the Cuyahoga County Medical Examiner, respectfully submits that this Court should 

reverse the decision of the 8th District Court of Appeals and deny issuance of the writ of 

mandamus sought by Appellee Michael Clay for the xrays and photographs taken of his 

victim/daughter’s body during her autopsy and the notes made by Dr. Galita or Dr. Balraj during 

their investigation of her homicide.   
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