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STATEMENT OF FACTS

The Appellee, Michael Clay, is incarcerated in Ohio’s Mansfield Correctional Institution,
serving a sentence of fifteen years to life on convictions of murder, felonious assault, and child
endangering. State of Ohio v. Michael Clay, 9" Dist. Summit No. 23889, 2008-Ohio-2158, { 7,
appeal not accepted, 119 Ohio St.3d 1502, 2008-Ohio-5467, 895 N.E.2d 565. The murder
victim, an eight-month-old baby girl, died on August 28, 2006, as a result of blunt force trauma
to her head. Id. at 11 2, 23. Appellee Clay was the baby’s father. (R. 1: Complaint/Petition for
Writ of Mandamus, § 1 (second), Exhibit D-1, Certificate of Birth.)

The autopsy of the baby was conducted by the Cuyahoga County Coroner’s Office.
(Complaint/Petition Exhibit C, Autopsy Protocol.) The Coroner’s Office docketed the
investigation as Case No. IN000260612. (ld.) The pathologist who performed the autopsy,
Cuyahoga County Deputy Coroner Dan Galita, M.D., testified at Appellee Clay’s criminal trial.
(Complaint/Petition Exhibit C, Autopsy Protocol; Exhibit D, State v. Michael Clay, Summit C.P.
No. 2006-12-4417 (August 13, 2007), Transcript excerpt, second page.) The autopsy protocol
was admitted into evidence. (Complaint/Petition Exhibit D, State v. Clay Transcript excerpt,
pages 919-920.)

In April, 2015, the Cuyahoga County Medical Examiner’s Office® received a letter from

Appellee Clay requesting certain records from Case No. IN000260612:

! In 2009, Cuyahoga County adopted a county charter that replaced the county’s three-
member board of commissioners with a county executive and council and changed several
elective county offices to appointed positions under the administration of the county executive.
See State ex rel. ACLU of Ohio v. Cuyahoga County Bd. of Commrs., 128 Ohio St.3d 256, 2011-
Ohio-625, 943 N.E.2d 553, 1 2. As a result of this process, effective in 2011, the position of
Cuyahoga County Coroner was eliminated and the duties of that office are performed by the
Cuyahoga County Medical Examiner. See R.C. 1.62(A). The relevant references in statutes,
particularly R.C. 313.10, and case law are to “coroner,” and that term is used throughout this
Brief other than in references to the Appellant Medical Examiner’s Office itself.

1



Under the provisions of Revised Code § 149.43 and 313.10, | am
requesting access to all x-rays, photographs taken during the autopsy presented in

the trial case of State of Ohio v. Michael Clay, 2006-CR-12-4417. | am

requesting a copy of the certified death certificate, as well as any and all reports

written by Dr. Elizabeth K. Balraj,”! and Dr. Daniel Galita; Case No.

IN000260612, Autopsy No. AU000082729.

(R. 1: Complaint/Petition, Exhibit A, April 15, 2015 letter.) In his request letter, Appellee Clay
stated that he is “the biological father of the deceased.”

The Appellant Medical Examiner’s Office responded that the only coroners’ records
publicly available without a subpoena are “verdict / laboratory / autopsy,” and directed Appellee
Clay to Cleveland City Hall, with a telephone number, to obtain a certified death certificate.
(1d.) Appellee Clay sent another letter, reiterating that he was requesting x-rays, photographs, a
death certificate, and all reports written by Dr. Balraj and Dr. Galita. (Complaint/Petition,
Exhibit B, April 24, 2015 letter.) He also complained that the Medical Examiner’s response did
not comply with the provisions of the Public Records Act, set out in R.C. 149.43(B)(3),
concerning denial of a request for records. He again cited R.C. 149.43 and R.C. 313.10, the
coroners’ records statute, and noted that he is “the next of kin of the decedent.” (Id.) Appellant
Medical Examiner’s Office did not provide the records to Appellee Clay.

The Summit County Common Pleas Court docket record from State v. Michael Clay
establishes that Appellee Clay did not apply to the Summit County Common Pleas Court for a
determination that the records from his victim/daughter’s autopsy were necessary “to support
what appears to be a justiciable claim of the person.” R.C. 149.43(B)(8). (R. 4: Motion of

Respondent to Dismiss Relator’s Action [etc.], Motion Exh. 2, Docket of the Summit County

Court of Common Pleas, Case No. CR 2006-12-4417, State v. Michael Clay.)

2 In 2006, Dr. Balraj held the office of Cuyahoga County Coroner. Her name appears on
the Autopsy Protocol and Coroner’s Verdict. (R. 1: Complaint/Petition Exhibit C, Autopsy
Protocol.)



STATEMENT OF THE CASE

In September, 2015, Appellee Clay filed an original action in the Eighth District Court of
Appeals seeking a writ of mandamus to require the Appellant Medical Examiner’s Office to
provide all x-rays and photographs taken during the autopsy, and written reports by Dr. Balraj
and Dr. Galita in his victim/daughter’s autopsy. Appellee Clay claimed both that he was entitled
to the records under R.C. 149.43 because they are public records and that he was entitled to the
records under R.C. 313.10 because he is next-of-kin to the decedent.

Appellant Medical Examiner’s Office filed a motion to dismiss the action, arguing that
R.C. 313.10 should be read in pari materia with R.C. 149.43, and that since Appellee Clay, an
incarcerated person, did not qualify to receive records about a criminal investigation pursuant to
R.C. 149.43(B)(8), the Medical Examiner’s Office did not have a duty to provide him records
about his victim’s autopsy pursuant to R.C. 313.10(C)(1). Appellant Medical Examiner
requested that the motion to dismiss be converted pursuant to Civ. R. 12(B)(6) to a proceeding
under Civ. R. 56 in order to allow consideration of certain matters outside the pleadings:

- Docket of the Summit County Court of Common Pleas in Case No. CR 2006-12-4417,
State of Ohio v. Michael Clay;

- Opinion of the Court of Appeals for the 9™ District, Ohio, Summit County, in State of
Ohio v. Michael Clay, C.A. No. 23889, 2008-Ohio-2158, 2008 WL 1961209;

- Order of the Supreme Court of Ohio in State of Ohio v. Michael Clay, Supreme Court
Case No. 2008-1220, 119 Ohio st.3d 1502, 2008-Ohio-5467, 895 N.E.2d 565, declining
jurisdiction and dismissing the appeal from Summit County Court of Appeals Case No.
23889; and

- Opinion of the Court of Appeals for the 9" District, Ohio, Summit County, in State of
Ohio v. Michael Clay, C.A. No. 25743, 2011-Ohio-5370, 2011 WL 4954155.



(R. 4: Motion of Respondent to Dismiss Relator’s Action [etc.].) The court of appeals granted
the request to convert the proceeding pursuant to Civ. R. 12(B)(6) and established a briefing
schedule for summary judgment proceedings. (R. 8: Judgment Entry dated Nov. 9, 2015.)

Appellee Clay subsequently sought leave to amend his Petition/Complaint to eliminate
references to the Public Records Act, R.C. 149.43, in order to leave R.C. 313.10 as the sole
statute under which he claimed relief. (R. 16: Motion to Amend Pleadings (Jan. 8, 2016).) The
court of appeals denied the motion to amend. (R. 22: Journal Entry denying motion to amend
pleadings (Feb. 3, 2016).)

The court of appeals issued its journal entry and opinion on February 3, 2016, denying
Appellant’s motion for summary judgment and granting the complaint/petition. The court of
appeals ruled that R.C. 149.43 and R.C. 313.10 are not related and therefore are not required to
be read in pari materia. State ex rel. Clay v. Cuyahoga Cty. Med. Examiner’s Office, 8" Dist.
Cuyahoga No. 103514, 2016-Ohio-407, f 8. The court of appeals therefore concluded that
pursuant to R.C. 313.10(C)(1), “the coroner has a clear legal duty to provide Clay with the
complete autopsy file.” Id. The court of appeals issued a writ of mandamus and ordered “the
coroner * * * to provide Clay with the complete autopsy file created with regard to the death of
his child.” Id. at 1 9.

The Cuyahoga County Medical Examiner’s Office timely appealed in accordance with
S.Ct.Prac. R. 5.01(A)(3). Appellant Medical Examiner is now seeking a ruling reversing the

judgment of the court of appeals and denying the writ.



ARGUMENT

Proposition of Law No. I: R.C. 149.43 and R.C. 313.10 relate to the same general subject,
access to coroners’ records, and must be construed in pari
materia.

The language, the function, and the legislative history of R.C. 313.10 establish that it
concerns which records of a coroner are public records, which are not public records, and which
non-public records may be accessed by specified classes of persons. R.C. 149.43 is concerned
with these same subjects as to records of public offices generally. R.C. 313.10 uses the phrase
“public records” four times and expressly references R.C. 149.43 three times. The coroners’
records statute and the public records statute clearly govern the same subject matter: access to
records of a government office’s functions. The two statutes must be construed in pari materia in
order to effectuate the legislature’s full statutory scheme.

A. Statutory provisions relating to the same subject matter are construed in
pari materia and must be harmonized to give full effect to the provisions
unless they are in hopeless conflict.

The principle of in pari materia requires all statutory provisions pertaining to the same
general subject matter to be construed together. In re Z.R., 144 Ohio St.3d 380, 2015-Ohio-
3306, 44 N.E.3d 239, 1 19; State ex rel. Gains v. Rossi, 86 Ohio St.3d 620, 622, 716 N.E.2d 204
(1999). When two statutes relate to the same subject, they should be read in pari materia. State
v. Pariag, 137 Ohio St.3d 81, 2013-Ohio-4010, 998 N.E.2d 401, { 32.

The purpose of the principle of in pari materia is to give full effect to the statutory
provisions relating to the same subject. Chesapeake Exploration, L.L.C. v. Oil & Gas Comm.,
135 Ohio St.3d 204, 2013-Ohio-224, 985 N.E.2d 480, | 14, State ex rel. Triplett v. Ross, Judge,

111 Ohio St.3d 231, 2006-Ohio-4705, 855 N.E.2d 1174, § 45. All provisions bearing upon the

same subject matter should be construed harmoniously, and courts should give full application to



each such statutes unless they are irreconcilable and in hopeless conflict. State v. Cook, 128
Ohio St.3d 120, 2010-Ohio-6305, 942 N.E.2d 357, { 45; State ex rel. Gains, supra. In construing
statutory provisions relating to the same subject matter together, courts must give a reasonable
construction so as to give the proper force and effect to each and all provisions. Id.

In this case, court of appeals concluded that the principle of in pari materia is not
applicable, because it erroneously concluded that R.C. 149.43 and R.C. 313.10 do not relate to
the same subject matter: “R.C. 149.43 deals with public records and is not applicable herein,
because the complete autopsy file is not a public record.” State ex rel. Clay v. Cuyahoga Cty.
Med. Examiner’s Office, 8" Dist. Cuyahoga No. 103514, 2016-Ohio-407, at |1 6, 7. However,
R.C. 149.43 and R.C. 313.10 both apply to the general subject matter of the public or non-public
nature of records in a coroner’s file, and who is entitled to access those records that are not
public. Consequently, the statutes must be read in pari materia to determine whether Appellee
Clay is entitled to his victim/daughter’s entire autopsy file on request.

B. R.C. 313.10 and R.C. 149.43 are interpreted together to determine whether
coroners’ records should be released to incarcerated persons.

Formerly, the coroners’ records statute, R.C. 313.10 (formerly General Code 2855-11)
stated simply that “[t]he records of the coroner ... are public records”:

The records of the coroner, made by himself or by anyone acting under his

direction or supervision are public records, and such records or transcripts, or

photostatic copies thereof, certified by the coroner, shall be received as evidence

in any criminal or civil court in this state, as to the facts contained in such records.
See State v. Goshay, 8" Dist. Cuyahoga No. 63902, 1993 Ohio App. LExIs 5551, *18-19 (Nov.
18, 1993); Carson v. Metropolitan Life Ins. Co., 156 Ohio St. 104, 110, 100 N.E.2d 197 (1951).
In State v. Sharp, 162 Ohio St. 173, 122 N.E.2d 684 (1954), decided by this Court around the

transition from the General Code to the Revised Code, this rule was established as syllabus law:



Under Section 2855-11, General Code (Section 313.10, Revised Code), the
records of a coroner are public records and are open to inspection by the public.

Sharp, paragraph one of the syllabus.

Nonetheless, this Court’s precedent has been to consider both R.C. 149.43 and R.C.
313.10 in order to determine whether a particular death investigation record is subject to release.
This Court ruled that autopsy reports of homicide victims are not public records in State ex rel.
Dayton Newspapers, Inc. v. Rauch, 12 Ohio St.3d 100, 465 N.E.2d 458 (1984). In Rauch, this
Court determined that because autopsies in homicide cases are law enforcement investigatory
records, the detailed autopsy reports are governed by the exemption from public disclosure in
R.C. 149.43(A)(2)(c), as “specific investigatory workproduct.” The Court applied the legislative
policy in R.C. 149.43(A)(2)(c) to protect the confidentiality of the contents of an autopsy report,
in order to protect its “effective use in further investigation by law enforcement personnel.” 12
Ohio St.3d at 101. The Court could not have reached this result by considering the coroners’
records statute alone, without consideration of the broader statutory scheme of laws established
in R.C. 149.43 concerning access to records created in the course of homicide investigations.

In a mandamus action seeking access to a coroner’s records pertaining to suicides, this
Court reviewed both R.C. 149.43 and R.C. 313.10 in reaching its conclusion that those particular
records were public records that were subject to disclosure to the requestor. State ex rel. Findlay
Publ. Co. v. Schroeder, 76 Ohio St. 3d 580, 583, 669 N.E.2d 835 (1996). In Schroeder, the
Court considered whether any of the exemptions from disclosure in R.C. 149.43 applied to the
coroner’s records concerning suicides, despite the fact that R.C. 313.10 stated directly that “the
records of the coroner ... are public records.” The Court determined that, unlike the homicide

autopsy records in Rauch, no exemptions applied to the records of deaths due to suicide.



In these cases, this Court gave applied the provisions of R.C. 149.43 to determine
whether the requestors were entitled to the autopsy records that they were seeking, rather than
simply applying the plain language of the coroners’ records statute, R.C. 313.10. This analysis
was necessary because both statutes apply to the general subject matter of which records in a
coroner’s file are subject to disclosure.

C. The legislative history of R.C. 313.10 demonstrates that the provisions

concerning access to coroners’ records are intended to operate harmoniously
with R.C. 149.43.

The goal of statutory construction is to ascertain and give effect to the intent of the
General Assembly. Hulsmeyer v. Hospice of Southwest Ohio, Inc., 142 Ohio St.3d 236, 2014-
Ohio-5511, 29 N.E.3d 903, 1 21. “In determining the intent of the General Assembly, ‘we must
first look to the statutory language and the purpose to be accomplished.”” 1d., quoting Sutton v.
Tomco Machining, Inc., 129 Ohio St.3d 153, 2011-Ohio-2723, 950 N.E.2d 938, { 12. The
circumstances in which the statute was enacted or amended can inform that determination.
Risner v. Ohio Dept. of Natural Resources, 144 Ohio St.3d 278, 2015-Ohio-3731, 42 N.E.3d
718, 1 20. The legislative history of the amendments to R.C. 313.10, including the division that
gives next-of-kin access to the coroner’s records of their decedent’s death investigation, shows
that when the next-of-kin provision was added to the law, the General Assembly was concerned
about the forensic use of coroners’ records, rights of access for those who have a personal or
business reason to review coroners’ records, and about coordination with the Public Records Act.

In 2006, R.C. 313.10 was extensively amended to categorize various types of records in a
coroner’s file as public or non-public, and to provide access rights of various categories of
persons who may have an interest in autopsy records. One of these amendments was the next-of-

kin access provision that Appellee Clay relies upon.



House Bill 235 was introduced in May, 2005, during the 126™ General Assembly, and
passed by the House in October, 2005. 2006 Am.Sub.H.B. No. 235, Ohio General Assembly
Archives, Status Report of Legislation,
http://1sc.state.oh.us/coderev/houl26.nsf/House+Bill+Number/0235?0OpenDocument. As
introduced and as passed by the House, the bill proposed amending R.C. 313.10 by specifying
that certain records of a death investigation are not public records and that the detailed report of
the autopsy observations and conclusions are public records. In addition, the House’s bill added
a new provision to R.C. 313.10 that allowed the next-of-kin of a decedent to see autopsy
photographs and suicide notes. 2006 Am.Sub.H.B. No. 235, Ohio General Assembly Archives,
“As Introduced, http://archives.legislature.state.oh.us/bills.cfm?ID=126 HB 235 I; “As Passed
by the House,” http://archives.legislature.state.oh.us/bills.cfm?1D=126_HB_235 PH.

Under the House version of H.B. No. 235, the next-of-kin that were permitted access the
records were the spouse; and if no surviving spouse, then adult children; and if no adult children,
then parents; and if no surviving parents, then to siblings. If a relative with superior rights made
a request for the records then died, the successor next-of-kin does not have a right to request the
records. It is clear that the legislature intended to be restrictive even with respect to the relatives
of the decedent that could claim special access to the records of the decedent’s death
investigation.

The bill was reported out of the Senate Judiciary-Civil Justice Committee on March 1,
2006, as Sub.H.B. No. 235, with additional amendments. 2006 Am.Sub.H.B. No. 235, Ohio
General Assembly Archives, “Status Report of Legislation,” supra, and “As Reported by Senate
Committee,”  http://archives.legislature.state.oh.us/bills.cfm?1D=126_HB_235 RS. The

Committee’s proposed amendments to R.C. 313.10 modified the division listing types of non-



public records by reference to two new provisions that gave limited access to journalists and to
insurers. Insurers could request to view “the full and complete records of the coroner” with
respect to a deceased person, and journalists were entitled to view all of the records except
medical or psychiatric records that the coroner had obtained from other health care providers.
The Senate Committee also added the representative of the estate at the end of the list of next-of-
kin that could request photographs or suicide notes.

The bill was passed by the Senate as Am.Sub.H.B. No. 235 on March 14, 2006. By then,
the next-of-kin amendment had been modified to state that the next-of-kin should be provided
the same scope of records that an insurer would be provided: “the full and complete records of
the coroner” with respect to the deceased person. 2006 Am.Sub.H.B. No. 235, Ohio General
Assembly Archives, “As Passed by the Senate,”
http://archives.legislature.state.oh.us/bills.cfm?I1D=126_HB_235 PS.

The proposed amendments to R.C. 313.10 included in the Senate’s version of
Am.Sub.H.B. No. 235 were reported out by the Conference Committee unchanged. The bill was
signed into law on May 16, 2006. 2006 Am.Sub.H.B. No. 235, Ohio General Assembly
Archives, “Status Report of Legislation,” supra. The amendments became effective August 17,
2006. Am.Sub.H.B. No. 235, 151 Ohio Laws, Part 1V, 7190.

R.C. 313.10 was amended again in 2008 “to specify that certain records of a decedent
relating to the criminal investigation of the decedent’s death are not public records.” 2008 Sub.
H.B. No. 471, Title. The amendment added two categories of records to the list of “full and
complete records of the coroner” that are not public records: confidential law enforcement

investigatory records as defined in R.C. 149.43, and “laboratory reports generated from the
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analysis of physical evidence by the coroner's laboratory that is discoverable under Criminal

Rule 16.” R.C. 313.10(A)(2)(e), -(f).

It is clear from the legislative history and the language in R.C. 313.10 that the General
Assembly intends its provisions to operate harmoniously with the Rules of Criminal Procedure,
the routine business needs of insurers, the health care record privacy obligations of medical and
psychiatric service providers, and the Public Records Act. The coroners’ records statute does not
stand alone, independent from other statutory schemes established in the Revised Code. R.C.
149.43 and R.C. 313.10 both apply to the general subject matter of the public or non-public
nature of records in a coroner’s file, and who is entitled to access to those records, including
those records that are not public. Consequently, the statutes must be read in pari materia to
determine whether Appellee Clay is entitled to his victim/daughter’s entire autopsy file on
request.

Proposition of Law No. Il: A coroner’s office is not required to permit a person who is
incarcerated pursuant to a criminal conviction to inspect or to
obtain a copy of records concerning a death investigation if the
person_requesting the record is incarcerated for causing the
death of the person who is the subject of the record unless the
incarcerated person has complied with R.C. 149.43(B)(8),

regardless of whether the incarcerated person is the next-of-
kin of the decedent.

The requirements for issuance of a writ of mandamus are well established: The relator
must demonstrate a clear legal right to relief; the respondent must have a clear legal duty to
perform the requested relief; and there must be no adequate remedy in the ordinary course of
law. State ex rel. Brown v. Ashtabula Cty. Bd. of Elections, 142 Ohio St.3d 370, 2014-Ohio-
4022, 31 N.E.3d 596, 1 9. But a writ of mandamus is not granted by right, but rather by the

sound discretion of the court. Patton v. Springfield Bd. of Edn., 40 Ohio St.3d 14, 15, 531
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N.E.2d 310 (1988). “The writ of mandamus is an extraordinary remedy, exercised by this court
with caution and issued only when the right is clear.” State ex rel. Brown at { 11.

If only R.C. 313.10(C)(1) and the dead child’s birth certificate are considered, it would
appear that Appellee Clay is entitled to the records that he has requested. But when his records
request is considered in the broader context, to include the facts that he is incarcerated and that
he has been convicted of murdering the child whose autopsy records he seeks, and to include the
statutory provisions established in R.C. 149.43(B)(8) to regulate incarcerated persons’ access to
records concerning their criminal investigations and prosecutions, then Appellee Clay’s
entitlement to the records is not plain or clear or convincing. When all the facts and related legal
principles are taken into consideration, they lead to the conclusion that Appellee Clay does not
have a clear legal right to the relief he is seeking, and that his proper remedy exists in traditional
procedures for post-conviction relief.

A. The General Assembly did not intend the incarcerated person restrictions in

R.C. 149.43(B)(8) to limit inmates’ access to public records but not to limit
inmates’ access to non-public records.

The General Assembly has expressed its policy determination that an incarcerated person
does not have the same rights to request government records as do requesters who are not
incarcerated. This Court should read R.C. 313.10(C)(1) in pari materia with R.C. 149.43(B)(8)
and conclude that an incarcerated person who has been convicted of killing his next-of-kin does
not have the same rights to coroners’ death investigation records as do grieving family members
who did not Kill their deceased next-of-kin. When R.C. 313.10 is read in pari materia with R.C.
149.43, the special restriction established in R.C. 149.43(B)(8) must be applied to an
incarcerated person seeking records concerning the coroner’s homicide investigation that led to

their conviction, even if their victim was their next-of-kin. “R.C. 149.43(B)(8) requires an
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incarcerated criminal offender who seeks records relating to an inmate’s criminal prosecution to
obtain a finding by the sentencing judge or the judge’s successor that the requested information
IS necessary to support what appears to be a justiciable claim.” State ex rel. Fernbach v. Brush,
133 Ohio St.3d 151, 2012-Ohio-4214, 976 N.E.2d 889, { 2.

In R.C. 149.43(B)(8), the General Assembly has established that persons incarcerated
pursuant to a criminal conviction who are seeking law enforcement investigatory records are not
entitled to access to those records unless two conditions are met: (1) the record requested must
be a public record, and (2) the inmate’s sentencing judge or successor in office must find that
access to the record is appropriate. The provision states:

A public office or person responsible for public records is not required to

permit a person who is incarcerated pursuant to a criminal conviction * * * to

inspect or to obtain a copy of any public record concerning a criminal

investigation or prosecution * * * unless the request to inspect or to obtain a copy

of the record is for the purpose of acquiring information that is subject to release

as a public record under this section and the judge who imposed the sentence or

made the adjudication with respect to the person, or the judge's successor in

office, finds that the information sought in the public record is necessary to

support what appears to be a justiciable claim of the person.

Appellee Clay argued successfully to the court of appeals that the restrictions in
R.C.149.43(B)(8) apply only to public records and do not limit inmate access to non-public or
confidential records. State ex rel. Clay at § 7 (“the complete autopsy file is not a public
record.”). However, R.C.149.43(B)(8) establishes two criteria for access: that the information is
subject to release as a public record, and that the person has secured the necessary determination
from the sentencing court. It would be superfluous for subdivision (B)(8) to specify that the
record must be a public record if the only records that this provision regulates are public records.

R.C. 149.43(B)(8) does not require an initial determination that the record sought by the

incarcerated person is a public record in order for the judicial screening provisions to be
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applicable to the request. An inmate’s request may be denied for failure to obtain the sentencing
judge’s determination without regard to whether or not the records sought are public records.
For example, in State ex rel. Fernbach, supra, this Court affirmed denial of the writ of
mandamus based upon the incarcerated criminal offender’s failure to obtain a finding by his
sentencing judge or the judge's successor that the requested information is necessary to support
what appears to be a justiciable claim, and did not separately consider whether the records were
also public records. Fernbach at { 2.

This Court looked at the fact that the requester was an incarcerated person, and did not
discuss the issue of whether or not the records the inmate was requesting were public records in
State ex rel. Barb v. Cuyahoga Cty. Jury Commr., 124 Ohio St.3d 238, 2010-Ohio-120, 921
N.E.2d 236, T 1. The litigant in Barb was an inmate seeking lists of prospective jurors and jurors
who served in three criminal cases in which he was a defendant. This Court affirmed denial of
the writ of mandamus sought by Barb, stating that he was “not entitled to the requested records
because he did not comply with R.C. 149.43(B)(8), which requires a finding by Barb’s
sentencing judge or the judge’s successor that the requested information in necessary to support
what appears to be a justiciable claim.” The Court observed that under the restrictions imposed
by R.C. 149.43(B)(8), “incarcerated persons and the purpose for which they seek records relating
to a criminal investigation or prosecution are dispositive.” Id.

The incarcerated person provision was added to R.C. 149.43 in 1999, in Am. Sub. S.B.
No. 78, which amended only the Public Records Act. The Final Analysis of the Act provided by
the Legislative Service Commission does not describe the restriction now codified as subdivision
(B)(8) as being limited to only public records, but rather as applying to criminal investigation or

prosecution records generally:
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ACT SUMMARY

* *

e Restricts the access of certain incarcerated persons to criminal investigation or
prosecution records unless such a record is a public record and the judge who
imposed the sentence or made the juvenile adjudication with respect to such a
person, or the judge's successor, finds the information sought to be necessary
to support an apparent justiciable claim of the person.
1999 Am.Sub.S.B. No. 78, Ohio General Assembly Archives, “Final Bill Analysis,”
http://1sc.state.oh.us/analyses/fnla123.nsf/All%20Bills%20and%20Resolutions/3C735A9FF7EB
7229852567B00046B3FO0.

The legislation is expressly directed at regulation of incarcerated persons’ requests for
records relating to the investigation and prosecution of the crimes for which they have been
convicted. An autopsy in the case of a homicide is an investigation of a crime. Rauch, 12 Ohio
St.3d at 101, 465 N.E.2d 458. The non-public records created through the autopsies of homicide
victims are clearly within the scope of records to which the General Assembly intended the
incarcerated persons restrictions in R.C. 149.43(B)(8) to apply.

This Court has recognized that by enacting the inmate record restriction, the “General
Assembly clearly evidenced a public-policy decision to restrict a convicted inmate’s unlimited
access to public records in order to conserve law enforcement resources.” State ex rel. Russell v.
Thornton, 111 Ohio St.3d 409, 2006-Ohio-5858, 856 N.E.2d 966, { 14. This Court observed:

The language of the statute is broad and encompassing. R.C. 149.43(B)(4)"!

clearly sets forth heightened requirements for inmates seeking public records. The

General Assembly's broad language clearly includes offense and incident reports

as documents that are subject to the additional requirement to be met by inmates

seeking records concerning a criminal investigation or prosecution.

Id. (emphasis in original).

3 The incarcerated person subdivision was later renumbered from R.C. 149.43(B)(4) to its
current citation, R.C. 149.43(B)(8). Sub.H.B. No. 9, 151 Ohio Laws, Part 1V, 8219, 8236.
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The fact that the General Assembly placed the incarcerated person restrictions within the
Public Records Act does not mean that the restrictions only apply to requests for records that are
in fact public records or that the inmate believes are public records. It is untenable to conclude
that the General Assembly was concerned with restricting a convicted inmate’s unlimited access
to public records but unconcerned with restricting a convicted murderer’s unlimited access to
records that are not public. The reasonable construction of the incarcerated persons restriction is
that it applies to any request for criminal investigation or prosecution records requested by an
incarcerated person, whatever basis the inmate cites as the reason that he or she should be
allowed to have the records.

B. Persons incarcerated for murdering victims who were not their next-of-kin
are not permitted to access records of their criminal investigation and
prosecution without complying with R.C. 149.43(B)(8).

In its first case applying the inmate access restriction in R.C. 149.43, this Court ruled that
the inmate litigant was not entitled to the records he sought because of the new statutory
limitations on incarcerated persons’ inspecting or obtaining records concerning criminal
investigations or prosecutions.  State ex rel. Sevayega v. Reis, 88 Ohio St.3d 458, 459, 727
N.E.2d 910 (2000). The Court added that inmates could not use R.C. 149.43 to obtain records
for a post-conviction relief petition:

Finally, to the extent that Sevayega requests records that are exempt from
disclosure in order to support a future postconviction relief petition, “’[a]
defendant in a criminal case who has exhausted the direct appeals of her or his
conviction may not avail herself or himself of R.C. 149.43 to support a petition
for postconviction relief.”” State ex rel. Larson v. Cleveland Pub. Safety Dir., 744
Ohio St.3d 464, 465, 659 N.E.2d 1260, 1261 (1996), quoting State ex rel.

Steckman v Jackson, 70 Ohio St.3d 420, 639 N.E.2d 83 (1994), paragraph six of
the syllabus.
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The relator/appellant in Sevayega was not incarcerated as a result of a conviction for
murder, but other inmate-relators who were, like Appellee Clay, incarcerated for murder
convictions, have been unable to obtain copies of records concerning their criminal
investigations or prosecutions because they did not comply with the requirements of R.C.
149.43(B). In the three cases listed below, the relator was, like Appellee Clay, a convicted
murderer seeking coroner’s records, and his failure to meet the judicial determination
requirement in R.C. 149.43(B) was cited as a basis for denying him relief:

e State v. Roberts, 5" Dist. Guernsey No. 2007-CA-33, 2008-Ohio-3115: Public
records claim by appellant, convicted of murder, for records concerning the criminal
investigation including autopsy records, denied based on former R.C. 149.43(B)(4)
[now at R.C. 149.43(B)(8)].

e State ex rel. Hughes v. Mason, 8" Dist. Cuyahoga No. 89537, 2007-Ohio-2236:
Public records claim by inmate, incarcerated for murder of a police officer, for
records concerning the criminal investigation, including autopsy reports (see State ex
rel. Roberson v. Mason, 8" Dist. Cuyahoga No. 91783, 2009-Ohio-1884, { 1), denied
based on former R.C. 149.43(B)(4) [now at R.C. 149.43(B)(8)].

e State ex rel. Walker v. Balraj, 8" Dist. Cuyahoga No. 77967, 2000 Ohio App. LEXIS
3620 (Aug. 2, 2000): Public records claim by inmate, incarcerated for murder, for
records concerning criminal investigation during the autopsy denied based on former
R.C. 149.43(B)(4) [now at R.C. 149.43(B)(8)].

In the eleven cases listed below, the relator or appellant was a convicted murderer
seeking records from the criminal investigation or prosecution that led to his conviction, and his
failure to meet the judicial determination requirement in R.C. 149.43(B) was cited as a basis for
denying him relief:

e State v. Dowell, 8" Dist. Cuyahoga No. 102408, 2015-Ohio-3237, appeal not

allowed, 143 Ohio St.3d 1545, 2015-Ohio-4633, 40 N.E.3d 1181: Public records

claim by appellant, convicted of murder, for records concerning the criminal
investigation denied based on R.C. 149.43(B)(8).

e State v. Heid, 4" Dist. Scioto No. 14CV3668, 2015-0Ohio-1502: Public records claim

by appellant, incarcerated for murder, for records he wished to use for a delayed
appeal denied based upon R.C. 149.43(B)(8).
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Banks v. Rocco, 8" Dist. Cuyahoga No. 100076, 2013-Ohio-4048: Public records
claim by appellant, incarcerated for murder, for investigative and prosecution records
concerning his criminal conviction denied based on R.C. 149.43(B)(8).

State v. Jackson, 2" Dist. Montgomery No. 25478, 2013-Ohio-3650: Public records
claim by appellant, incarcerated for murder, for transcript prepared for his
prosecution records concerning his criminal conviction that he wished to use for post-
conviction relief denied based on R.C. 149.43(B)(8).

State v. Reid, 2" Dist. Montgomery No. 24672, 2012-Ohio-1659: Public records
claim by appellant, convicted of murder, for records concerning the criminal
investigation denied based on R.C. 149.43(B)(8).

State ex rel. Herboltzheimer v. City of Columbus, 10™ Dist. Franklin No. 05AP-397,
2005-Ohio-5169: Public records claim by inmate, incarcerated for murder, for
records concerning his criminal investigation denied based on former R.C.
149.43(B)(4) [now at R.C. 149.43(B)(8)].

State ex rel. Cohen v. Mazeika, 11" Dist. Lake No. 2004-L-048, 2004-Ohio-3340:
Public records claim by inmate, incarcerated for murder, for records involved in his
criminal prosecution denied based on former R.C. 149.43(B)(4) [now at R.C.
149.43(B)(8)].

State ex rel. Hightower v. Russo, 8" Dist. Cuyahoga No. 82321, 2003-Ohio-3679:
Public records claim by inmate, incarcerated for murder, for records involved in his
criminal prosecution denied based on former R.C. 149.43(B)(4) [now at R.C.
149.43(B)(8)].

State ex rel. Henderson v. Cleveland Police Dept., 8" Dist. Cuyahoga No. 78891,
2001 Ohio App. LeExis 2535 (June 1, 2001): Public records claim by inmate,
incarcerated for murder, for records concerning his criminal investigation denied
based on former R.C. 149.43(B)(4) [now at R.C. 149.43(B)(8)].

State ex rel. Whittaker v. Court of Common Pleas, 8" Dist. Cuyahoga No. 78718,
2001 Ohio App. Lexis 680 (Feb. 15, 2001): Public records claim by inmate,
incarcerated for murder, for records concerning criminal investigation and
prosecution denied; failure to comply with former R.C. 149.43(B)(4) [now at R.C.
149.43(B)(8)] noted.

State ex rel. Arnold v. Dept. of Public Safety Div. of Police, 8" Dist. Cuyahoga No.
78504, 2000 Ohio App. LEXxIs 5688 (Nov. 30, 2000): Public records claim by inmate,
incarcerated for murder, for records concerning criminal investigation denied based
on former R.C. 149.43(B)(4) [now at R.C. 149.43(B)(8)].
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“It is the function of courts to construe statutory language to effect a just and reasonable
result,” and to reject interpretations that would result in unreasonable or absurd consequences.
Columbia Gas Transmission Corp. v. Levin, 117 Ohio St.3d 122, 2008-Ohio-511, 882 N.E.2d
400, 1 35, citing R.C. 1.47(C). It would not be just or reasonable to allow persons convicted of
murdering their spouse, their parent, their child, or their sibling to have greater rights to access
criminal investigation records concerning their crimes than the rights afforded persons who are
convicted of murdering persons who are not their next-of-kin.

It should be noted that “the full and complete records of the coroner” to which next-of-
kin are allowed access include “Records of a deceased individual that are confidential law
enforcement investigatory records as defined in section 149.43 of the Revised Code.” R.C.
313.10(G)(1)(f). That category includes investigative reports and trial preparation evidence that
has been provided to the coroner by the police detectives. Those confidential, non-public records
police records will be given to the next-of-kin along with the other non-public and public records
in the coroner’s file. They should not be given to the decedent’s convicted murderer on request.

These are records that a person charged with or convicted of murder would only receive
through discovery under the Rules of Criminal Procedure, appeals from conviction or other
proceedings for post-conviction relief, including habeas corpus actions. It would be
unreasonable and arbitrary to award unique access to these criminal investigatory records to a
particular class of murderers based solely upon their choice of victim.

This Court should read R.C. 313.10(C)(1) in pari materia with R.C. 149.43(B)(8) and
conclude that R.C. 149.43(B)(8) requires an incarcerated criminal offender who seeks records
relating to an inmate’s criminal investigation or prosecution to obtain a finding by the sentencing

judge or the judge’s successor in office that the requested information is necessary to support
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what appears to be a justiciable claim. State ex rel. Fernbach, supra. This Court should
determine that the incarcerated person restriction established in R.C. 149.43(B)(8) must be
applied to an incarcerated person seeking records concerning the coroner’s homicide
investigation that led to their conviction, even if the inmate’s victim was their next-of-kin, even
if the inmate’s victim was his own eight-month-old baby.

CONCLUSION

Appellee Clay is an incarcerated criminal offender, a convicted murderer, seeking records
from his victim’s autopsy. He has not sought a determination from the court that sentenced him
that the information he is seeking is necessary to support a justiciable claim. This Court should
read R.C. 313.10(C)(2) in pari materia with R.C. 149.43(B)(8) and decide that because Appellee
Clay has not sought or obtained that determination, he is not entitled to the records from his
victim/daughter’s autopsy that he has requested. It is inconceivable that the General Assembly
intended to provide murderers with expansive rights to their victims’ autopsy reports only if their
victims were family members rather than strangers.

R.C. 149.43(B)(8) plainly evidences the General Assembly’s policy determination that
there should be oversight and procedural restrictions on incarcerated criminal offenders’ ability
to obtain criminal investigative records outside of their remedies for post-conviction review.
Appellant, the Cuyahoga County Medical Examiner, respectfully submits that this Court should
reverse the decision of the 8" District Court of Appeals and deny issuance of the writ of
mandamus sought by Appellee Michael Clay for the xrays and photographs taken of his
victim/daughter’s body during her autopsy and the notes made by Dr. Galita or Dr. Balraj during

their investigation of her homicide.
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KATHLEEN ANN KEOUGH, P.J.:

{411} Michael Clay has filed a complaint for a writ of mandamus, Clay
seeks an order from this court that requires the Cuyahoga County Medical
| Examiner’s Ofﬁce (‘;coroner”) to providé hﬁn with all xrays, ﬁhotographs, aﬁd
written reports that were created during the autopsy of hig daughter in
Cuyahoga Coroner Case No. IN00260612 - Autopsy No. AU000082729. The
coroner has filed a motion for summary judgment, which we deny for the
following reasons.

H] 2} in order for this court to issue a writ of mandamus, Clay must
establigah a cleﬁr legal right to the requested autopsy file, a clear legal duty on
the part of the coroner to provide the requested autopsy file, and the lack of an
adequate remedy in the ordinary course of the law. State ex rel. Waters v.
Spaeth, 131 Ohio St.3d 55, 2012-Ohio-69, 960 N.E.2d 462; Stote ex rel. Husted
v. Brunner, 123 Ohio 5t.3d 288, 2009-Ohio-5327, 915 N.E.2d 1215. Herein,
Clay’s request for all x-rays, photographs, and written reports, that were created
during the autopsy of his deceased daughter, is premised upon R.C. 313.10.

{93} Ordinarily, many of the autopsy records maintained by the coroner
are not corisidered “public records” and are exempted from release to the general

public.: R.C. 313.10 provides in pertinent part that:

Appellant's Brief
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(A)(2) Except as otherwise provided in division (D) or (E) of this
section, the following records in a coroner’s office are not public
records:

(a) Preliminary autopsy and investigative notes and findings made
hy-the coroner or by anyone acting under the coroner's direction or-
‘supervision; '

(b) Photographs of a decedent made by the coroner or by anyone
acting under the coroner’s direction or supervision;

(¢} Suicide notes:

. (d) Medical and psychiatric records provided to the coroner, a
deputy coroner, or a representative of the coroner or a deputy
coroner under section 318.091 of the Revised Code;

(¢) Records of a deceased individual that are confidential law
enforcement investigatory records as defined in section 149.43 of the
Revised Cods;

() Laboratory reports generated from the analysis of physical
evidence by the coroner’s laboratory that is discoverable under
Criminal Rule 16.

LR

(C) (1) 'The coroner shall provide a copy of the full and complete
records of the coroner with respect to'a decedent to a person who
makes a written request as the next of kin of the decedent. The

following persons may make a request pursuant to this division as
the next of kin of a decedent:

(¢) * * * | the parents of the decedent, with each parent having an
independent right to make a request pursuant to this division

L

(G) As used in this section;

Appellant's Brief
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adequate remedy in the ordinary course of the law to obtain the autopsy records
from the coroner. Thus, we must determine whether the coroner possesses a
clear legal duty to provide the complete autopsy file to Clay.

. {1]5} The coroner, in an Attehlpt Ntro ééﬁablish thaf it Vpossersses no duty to
provide Clay with the complete autopsy file, argues that when R.C. 149.43 (Ohio
Public Records Statute), R.C. 2106.19 (Ohio Slayer Statue), and R.C. 313.10
(Coroner Public Records Statute) are read in pari materia, it is clear that no duty
exists 1;0 provide Clay with the complete autopsy file. Specifically, the coroner
argues’in its motion for summary judgment that:

The body of laws governing the same subject must be read in
pari materia. In re Z.R.,_Ohio St.3d_, 2015-0hio-3306, ¥ 19, citing
In re C.W,, 104 Qhio St.3d 163, 2004-0hio-6411, 818 N.E.2d 1176,
9 7. The General Assembly has clearly and specifically limited
incarcerated persons’ access to investigative records concerning
their cases. Furthermore, the law clearly provides that a person,
such as the Relator, who has caused the death of another shall not
“In any way benefit by the death.” R.C. 2105.19(A). It would be a
brutal irony if, as a consequence of his having murdered his own
child, Relator Clay had significantly greater access to confidential
investigative records concerning the murder for which he is
incarcerated than other incarcerated persons have. The Court
should assume that the General Assembly intended a just and
reasonable result when itenacted R.C. 313.10(C)(1)(c), and find that,
in light of the specific limitations on incarcerated persons’ access to
records concerning their own criminal investigative files, and in
light of the prohibition in Ohic’s Slayer Statute from Relator Clay
benefitting from having caused his own daughter’s death, the
Cuyahoga County Medical Examiner does not have a clear legal
duty to send the x-rays and photographs of Relator's victim's
autopsy, or the coroner’s investigative notes and findings to
Mansfield Correctional Institution for Relator Clay.
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{:‘116} The doctrine of law, that the body of laws governing the same subject
must be read in pari materia, is not applicable‘ to this original action, because
only the body of laws governing the same subject must be read in pari materia.
Inre CW., supra. B - | | : |

{97} R.C. 149.43 deals with public records and is not applicable herein,
because the complete autopsy file is not a public record. In addition, Clay does
not rely upon R.C. 149.43 in his complaint for a writ. of mandamus.

{98} R.C. 2105.19 prevents an individual from financially benefitting from
the dedth of a decedent, if the person caused the death of the decedent. Clay is
not seeking any financial gain through his complaint for a writ of mandamus.
Neither R.C. 149.43 or 2105.19 are statutes that are related to R.C. 313.10 and
thus are not required to be read in para materia. Therefore, we find that
pursuant to R.C. 313.10(C)(1), the coraner possesses a clear legai duty to provide
" Clay with the complete autopsy file. State ex rel. Plain Dealer Publishing Co. v.
Floyd, 111 Ohio S$t.3d 56, 2006-Ohio-4437, 856 N.E.2d 36; State ex rel. Ohio
Acadgmy of Trial Lawyers v. Sheward, 86 Ohio St.3d 451, 715 N.E.2d 1062
(1999).

- {99} Accordingly, we deny the coroner’s motion for summary judgment and
issue a writ of mandamus on behalf of Clay. Within a reasonable period of time,
the coroner is ordered to provide Clay with the complete autopsy file created

with regard to the death of his child, Cuyahoga Coroner Case No. IN00260612 -
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Autopsy No. AU000082729, per R.C. 31{3.10(0)(1) and 313.10(G)(1). Coststothe
céroneli'. The court directs the clerk of courts to serw.re all parties with notice of
this judgment and the date of its entry upon the journal as required by Civ.R,
 58(B). ” S
{910} Writ granted. 50 AND JOURNALIZEO

PER APPR. 2200 sy o .

bt ba o e g2 08

KATHLEEN ANN KEOUGH,)PRESIDING JUDGE .y 4vo5A COUNTY CLERK

_ OF THE COYRY,OF APPEALS
EILEEN A. GALLAGHER, J., and By e DB
MELODY J. STEWART, J., CONCUR
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1.47 Presumptions in enactment of statutes.

In enacting a statute, it is presumed that:

(A-‘) Compliance with the constitutions of the state and of the United States is intended;
(B) The entire statute is intended to be effective;

(C) A just and reasonable result is intended;

{D) A result feasiblé of éxeréutiohris intended.

Effective Date: 01-03-1972

Appellant's Brief
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1.62 References to officers, authorities and resolutions in county
that has adopted a charter.

As used in the Revised Code, unless the context of a section does not permit the following or unless
expressly provided otherwise in a section:

(A) References to particular county officers, boards, commissions, and authorities mean, in the case of
a county that has adopted a charter under Article X, Ohio Constitution, the officer, board, commission,
or authority of that county designated by or pursuant to the charter to exercise the same powers or
perform the same acts, duties, or functions that are to be exercised or performed under the applicable
section of the Revised Code by officers, boards, commissions, or authorities of counties that have not
adopted a charter, If any section of the Revised Code requires county representation on a board,
commission, or authority by more than one county officer, and the charter vests the powers, duties, or
functions of each county officer representing the county on the board, commission, or authority in
fewer officers or in only a single county officer, the county officers or officer shall succeed to the
representation of only one of the county officers on the board, commission, or authority. If any
vacancy In the representation of the county on the board, commission, or authority remains, the taxing
authority of the county shall adopt a resolution to fill the vacancy.

(B) References to resolutions mean, in the case of a county that has adopted a charter under Article X,
Ohio Constitution, the appropriate form of legislation permitted by or pursuant to the charter,

Amended by 128th General AssemblyFile No.31, HB 313, §1, eff. 7/7/2010.

Effective Date: 03-12-2001
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149.43 Availability of public records for inspection and copying.
{A) As used in this section:

(1) "Public record” means records kept by any public office, including, but not limited to, state, county,
city, village, township, and school district units, and records pertaining to the delivery of educational
services by an alternative school in this state kept by the nonprofit or for-profit entity operating the
alternative school pursuant to section 3313.533 of the Revised Code. "Public record" does not mean
any of the following: '

(a) Medical records;

{(b) Records pertaining to probation and parole proceedings or to proceedings related to the imposition
of community control sanctions and post-release control sanctions;

(c) Records pertalning to actions under section 2151.85 and division (C) of section 2919.121 of the
Revised Code and to appeals of actions arising under those sections;

(d) Records pertaining to adoption proceedings, including the contents of an adoption file maintained
by the department of health under sections 3705.12 to 3705.124 of the Revised Code;

(e) Information in a record contained in the putative father registry established by section 3107.062 of
the Revised Code, regardiess of whether the information is held by the department of job and family
services or, pursuant to section 3111.69 of the Revised Code, the office of child support in the
department or a child support enforcement agency;

(f) Records specified in division (A) of section 3107.52 of the Revised Code;
{g) Trlal preparation records;
(h) Confidential law enforcement investigatory records;

(i) Records containing information that is confidential under section 2710.03 or 4112.05 of the Revised
Code;

(i) DNA records stored in the DNA database pursuant to section 109.573 of the Revised Code;

(k) Inmate records released by the department of rehabilitation and correction to the department of
youth services or a court of record pursuant to division (E) of section 5120.21 of the Revised Code;

(1) Records maintained by the department of youth services pertaining to children in its custody
released by the department of youth services to the department of rehabilitation and correction
pursuant to section 5139.05 of the Revised Code;

(m) Intellectual property records;
(n) Donor profile records;

(0) Records maintained by the department of job and family services pursuant to section 3121.894 of
the Revised Code;

(p) Peace officer, parole officer, probation officer, bailiff, prosecuting attorney, assistant prosecuting
attorney, correctional employee, community-based correctional facility employeeAp %‘ff?nﬁg'ﬁifef
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employee, firefighter, EMT, or investigator of the bureau of criminal identification and investigation
residential and familial information;

{(q) In the case of a county hospital operated pursuant to Chapter 339. of the Revised Code or a
municipal hospital operated pursuant to Chapter 749. of the Revised Code, information that constitutes
a trade secret, as defined in section 1333.61 of the Revised Code;

(r) Information pertaining to the recreational activities of a person under the age of eighteen;

(s) In the case of a child fatality review board acting under sections 307.621 to 307.629 of the Revised
Code or a review conducted pursuant to guidelines established by the director of health under section
3701.70 of the Revised Code, records provided to the board or director, statements made by board
members during meetings of the board or by persons participating in the director's review, and all
work products of the board or director, and in the case of a child fatality review board, child fatality
review data submitted by the board to the department of health or a national child death review
database, other than the report prepared pursuant to division (A) of section 307.626 of the Revised
Code;

(t) Records provided to and statements made by the executive director of a public children services
agency or a prosecuting attorney acting pursuant to section 5153,171 of the Revised Code other than
the information released under that section;

(u) Test materials, examinations, or evaluation tools used in an examination for licensure as a nursing
home administrator that the board of executives of long-term services and supports administers under
section 4751.04 of the Revised Code or contracts under that section with a private or government
entity to administer;

(v) Records the release of which is prohibited by state or federal law;

(w) Proprietary information of or relating to any person that is submitted to or compiled by the Ohio
venture capital authority created under section 150.01 of the Revised Code;

(x) Financial statements and data any person submits for any purpose to the Ohloe housing finance
agency or the controlling board in connection with applying for, receiving, or accounting for financial
assistance from the agency, and information that identifies any individual who benefits directly or
indirectly from financial assistance from the agency;

(y) Records listed in section 5101.29 of the Revised Code;

(z) Discharges recorded with a county recorder under section 317.24 of the Revised Code, as specified
in division (B)(2) of that section;

(aa) Usage information including names and addresses of specific residential and commercial
customers of a municipally owned or operated public utility;

(bb) Records described in division (C) of section 187.04 of the Revised Code that are not designated to
be made available to the public as provided in that division;

{cc) Information and records that are made confidential, privileged, and not subject to disclosure under
divisions (B) and {C) of section 2949.221 of the Revised Code.
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(2) "Confidential law enforcement investigatory record" means any record that pertains to a law
enforcement matter of a criminal, quasi-criminal, civil, or administrative nature, but only to the extent
that the release of the record would create a high probability of disclosure of any of the following:

(a) The identity of a suspect who has not been charged with the offense to which the record pertains,
or of an information source or witness to whom confidentiality has been reasonably promised;

(b) Information provided by an information source or witness to whom confidentiality has been
reasonably promised, which information would reasonably tend to disclose the source's or witness's
identity;

(c) Specific confidential investigatory techniques or procedures or specific investigatory work product;

{(d) Information that would endanger the life or physical safety of law enforcement personnel, a crime
victim, a witness, or a confidential information source.

(3) "Medical record" means any document or combination of documents, except births, deaths, and the
fact of admission to or discharge from a hospital, that pertains to the medical history, diagnosis,
prognosis, or medical condition of a patient and that is generated and maintained in the process of
medical treatment.

(4) “Trial preparation record" means any record that contains information that is specifically compiled
in reasonable anticipation of, or in defense of, a civil or criminal action or proceeding, including the
independent thought processes and personal trial preparation of an attorney.

(5) "Intellectual property record" means a record, other than a financial or administrative record, that
is produced or collected by or for faculty or staff of a state institution of higher learning in the conduct
of or as a result of study or research on an educational, commercial, scientific, artistic, technical, or
scholarly issue, regardless of whether the study or research was sponsored by the institution alone or
in conjunction with a governmental body or private concern, and that has not been publicly released,
published, or patented.

(6) "Donor profile record” means all records about donors or potential donors to a public institution of
higher education except the names and reported addresses of the actual donors and the date, amount,
and conditions of the actual donation.

(7) "Peace officer, parole officer, probation officer, bailiff, prosecuting attorney, assistant prosecuting
attorney, correctional employee, community-based correctional facility employee, youth services
employee, firefighter, EMT, or investigator of the bureau of criminal identification and investigation
residential and familial information" means any information that discloses any of the following about a
peace officer, parole officer, probation officer, bailiff, prosecuting attorney, assistant prosecuting
attorney, correctional employee, community-based correctional facility employee, youth services
employeg, firefighter, EMT, or investigator of the bureau of criminal identification and investigation:

(a) The address of the actual personal residence of a peace officer, parole officer, probation officer,
bailiff, assistant prosecuting attorney, correctional employee, community-based correctional facility
employee, youth services employee, firefighter, EMT, or an investigator of the bureau of criminal
identification and investigation, except for the state or political subdivision in which the peace officer,
parole officer, probation officer, bailiff, assistant prosecuting attorney, correctional employee,
community-based correctional facility employee, youth services employee, firefighter, EMT, or

investigator of the bureau of criminal identification and investigation resides; )
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(b} Information compiled from referral to or participation in an employee assistance program;

(c) The social security number, the residential telephone number, any bank account, debit card, charge
card, or credit card number, or the emergency telephone number of, or any medical information
pertaining to, a peace officer, parole officer, probation officer, bailiff, prosecuting attorney, assistant
prosecuting attorney, correctional employee, community-based correctional facility employee, youth
services employee, firefighter, EMT, or investigator of the bureau of criminal identification and
investigation;

(d) The name of any beneficiary of employment benefits, including, but not limited to, life insurance
benefits, provided to a peace officer, parole officer, probation officer, balliff, prosecuting attorney,
assistant prosecuting attorney, correctional employee, community-based correctional facility employee,
youth services employee, firefighter, EMT, or investigator of the bureau of criminal identification and
investigation by the peace officer's, parole officer's, probation officer's, bailiff's, prosecuting attorney's,
assistant prosecuting attorney's, correctional employee's, community-based correctional facility
employee's, youth services employee's, firefighter's, EMT's, or investigator of the bureau of criminal
identification and investigation's employer;

(e) The identity and amount of any charitable or employment benefit deduction made by the peace
officer's, parole officer's, probation officer's, bailiff's, prosecuting attorney's, assistant prosecuting
attorney's, correctional employee's, community-based correctional facility employee's, youth services
employee's, firefighter's, EMT's, or investigator of the bureau of criminal Identification and
investigation's employer from the peace officer's, parole officer's, probation officer's, balliff's,
prosecuting attorney's, assistant prosecuting attorney's, correctional employee's, community-based
correctional facility employee's, youth services employee's, firefighter's, EMT's, or investigator of the
bureau of criminal identification and investigation's compensation unless the amount of the deduction
is required by state or federal law;

{f) The name, the residential address, the name of the employer, the address of the employer, the
social security number, the residential telephone number, any bank account, debit card, charge card,
or credit card number, or the emergency telephone number of the spouse, a former spouse, or any
child of a peace officer, parole officer, probation officer, bailiff, prosecuting attorney, assistant
prosecuting attorney, correctional employee, community-based correctional facility employee, youth
services employee, firefighter, EMT, or investigator of the bureau of criminal identification and
investigation;

(g) A photograph of a peace officer who holds a position or has an assignment that may include
undercover or plain clothes positions or assignments as determined by the peace officer's appointing
authority.

As used in divisions (A)(7) and (B)(9) of this section, "peace officer" has the same meaning as in
section 109.71 of the Revised Code and also includes the superintendent and troopers of the state
highway patrol; it does not include the sheriff of a county or a supervisory employee who, in the
absence of the sheriff, is authorized to stand in for, exercise the authority of, and perform the duties of
the sheriff.

As used in divisions (A}(7) and (B)(9) of this section, "correctional employee" means any employee of
the department of rehabilitation and correction who in the course of performing the employee's job
duties has or has had contact with inmates and persons under supervision.
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As used in divisions (A)(7) and (B){(9) of this section, "youth services employee" means any employee
of the department of youth services who in the course of performing the employee's job duties has or
has had contact with children committed to the custody of the department of youth services.

As used in divisions (A)(7) and (B)}(9) of this section, "firefighter" means any regular, paid or
volunteer, member of a lawfully constituted fire department of a municipal corporation, township, fire
district, or village.

As used in divisions (A)(7) and (B)(9) of this section, "EMT" means EMTs-basic, EMTs-I, and
paramedics that provide emergency medical services for a public emergency medical service
organization. "Emergency medical service organization," "EMT-basic," "EMT-1," and "paramedic" have
the same meanings as in section 4765.01 of the Revised Code.

As used in divisions (A)(7) and (B}(9) of this section, “investigator of the bureau of criminal
identification and investigation” has the meaning defined in section 2903.11 of the Revised Code.

(8) "Information pertaining to the recreational activities of a person under the age of eighteen™ means
information that is kept in the ordinary course of business by a public office, that pertains to the
recreational activities of a person under the age of eighteen years, and that discloses any of the
following:

(a) The address or telephone number of a person under the age of eighteen or the address or
telephone number of that person's parent, guardian, custodian, or emergency contact person;

(b) The social security number, birth date, or photographic image of a person under the age of
eighteen;

(¢) Any medical record, history, or information pertaining to a person under the age of eighteen;

(d) Any additional information sought or required about a person under the age of eighteen for the
purpose of allowing that person to participate in any recreational activity conducted or sponsored by a
public office or to use or obtain admission privileges to any recreational facility owned or operated by a
public office.

(9) "Community control sanction" has the same meaning as in section 2929.01 of the Revised Code.
(10) "Post-release control sanction" has the same meaning as in section 2967.01 of the Revised Code.

(11) "Redaction” means obscuring or deleting any information that is exempt from the duty to permit
public inspection or copying from an item that otherwise meets the definition of a "record" in section
149.011 of the Revised Code.

(12) "Designee" and "elected official" have the same meanings as in section 109.43 of the Revised
Code.

(B)

(1) Upon request and subject to division (B)(8) of this section, all public records responsive to the
request shall be promptly prepared and made available for inspection to any person at all reasonable
times during regular business hours. Subject to division (B)(8) of this section, upon request, a public
office or person responsible for public records shall make copies of the requested public record
available at cost and within a reasonable period of time. If a public record contains information that is
Appellant's Brief
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exempt from the duty to permit public inspection or to copy the public record, the public office or the
person responsible for the public record shall make available all of the information within the public
record that is not exempt. When making that public record available for public inspection or copying
that public record, the public office or the person responsible for the public record shall notify the
requester of any redaction or make the redaction plainly visible. A redaction shall be deemed a denial
of a request to inspect or copy the redacted information, except if federal or state law authorizes or
requires a public office to make the redaction.

(2) To facilitate broader access to public records, a public office or the person responsible for public
records shall organize and maintain public records in a manner that they can be made available for
inspection or copying in accordance with division (B) of this section. A public office also shall have
available a copy of its current records retention schedule at a location readily available to the public. If
a requester makes an ambiguous or overly broad request or has difficulty in making a request for
copies or inspection of public records under this section such that the public office or the person
responsible for the requested public record cannot reasconably identify what public records are being
requested, the public office or the person responsible for the requested public record may deny the
request but shall provide the requester with an opportunity to revise the request by informing the
requester of the manner in which records are maintained by the public office and accessed in the
ordinary course of the public office’'s or person's duties.

(3) If a request is ultimately denied, in part or In whole, the public office or the person responsible for
the requested public record shall provide the requester with an explanation, including legal authority,
setting forth why the request was denied. If the initial request was provided in writing, the explanation
also shall be provided to the requester in writing. The explanation shall not preclude the public office or
the person responsible for the requested public record from relying upon additional reasons or legal
authority In defending an action commenced under division (C) of this section.

(4) Unless specifically required or authorized by state or federal law or in accordance with division (B)
of this section, no public office or person responsible for public records may limit or condition the
availability of public records by requiring disclosure of the requester's identity or the intended use of
the requested public record. Any requirement that the requester disclose the requestor's identity or the
intended use of the requested public record constitutes a denial of the request.

(5) A public office or person responsible for public records may ask a requester to make the request in
writing, may ask for the requester's identity, and may inquire about the intended use of the
information requested, but may do so only after disclosing to the requester that a written request is
not mandatory and that the requester may decline to reveal the requester's identity or the intended
use and when a written request or disclosure of the identity or intended use would benefit the
requester by enhancing the ability of the public office or person responsible for public records to
identify, locate, or deliver the public records sought by the requester.

(6) If any person chooses to obtain a copy of a public record in accordance with division (B) of this
section, the public office or person responsible for the public record may require that person to pay in
advance the cost involved in providing the copy of the public record in accordance with the choice
made by the person seeking the copy under this division. The public office or the person responsible
for the public record shall permit that person to choose to have the public record duplicated upon
paper, upon the same medium upon which the public office or person responsible for the public record
keeps it, or upon any other medium upon which the public office or person responsible for the public
record determines that it reasonably can be duplicated as an integral part of the normal operations of
Appellant's Brief
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the public office or person responsible for the public record. When the person seeking the copy makes
a choice under this division, the public office or person responsible for the public record shall provide a
copy of it in accordance with the choice made by the person seeking the copy. Nothing in this section
requires a public office or person responsible for the public record to allow the person seeking a copy
of the public record to make the copies of the public record.

(7) Upon a request made in accordance with division (B) of this section and subject to division (B)(6)
of this section, a public office or person responsible for public records shall transmit a copy of a public
record to any person by United States mail or by any cther means of delivery or transmission within a
reasonable period of time after receiving the request for the copy. The public office or persen
responsible for the public record may require the person making the request to pay in advance the cost
of postage If the copy is transmitted by United States mail or the cost of delivery if the copy is
transmitted other than by United States mail, and to pay in advance the costs incurred for other
supplies used in the mailing, delivery, or transmission.

Any public office may adopt a policy and procedures that it will follow in transmitting, within a
reasonable period of time after receiving a request, copies of public records by United States mail or by
any other means of delivery or transmission pursuant to this division. A public office that adopts a
policy and procedures under this division shall comply with them in performing its duties under this
division.

In any policy and procedures adopted under this division, a public office may limit the number of
records requested by a person that the office will transmit by United States mail to ten per month,
unless the person certifies to the office in writing that the person does not intend to use or forward the
requested records, or the information contained in them, for commaercial purposes. For purposes of this
division, "commercial" shall be narrowly construed and does not include reporting or gathering news,
reporting or gathering information to assist citizen oversight or understanding of the operation or
activities of government, or nonprofit educational research.

(8) A public office or person respeonsible for public records is not required to permit a person who Is
incarcerated pursuant to a criminal conviction or a juvenile adjudication to inspect or to obtain a copy
of any public record concerning a criminal investigation or prosecution or concerning what would be a
criminal investigation or prosecution if the subject of the investigation or prosecution were an adult,
unless the request to inspect or to obtain a copy of the record is for the purpose of acquiring
information that is subject to release as a public record under this section and the judge who imposed
the sentence or made the adjudication with respect to the person, or the judge's successor in office,
finds that the information sought in the public record is necessary to support what appears to be a
justiciable claim of the person.

(9)

(a) Upon written request made and signed by a journalist on or after December 16, 1999, a public
office, or person responsible for public records, having custedy of the records of the agency employing
a specified peace officer, parole officer, probation officer, bailiff, prosecuting attorney, assistant
prosecuting attorney, correctional employee, community-based correctional facility employee, youth
services employee, firefighter, EMT, or investigator of the bureau of criminal identification and
investigation shall disclose to the journalist the address of the actual personal residence of the peace
officer, parole officer, probation officer, bailiff, prosecuting attorney, assistant prosecuting attorney,
correctional employee, community-based correctional facility employee, youth services employee,
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firefighter, EMT, or investigator of the bureau of criminal identification and Investigation and, if the
peace officer's, parole officer's, probation officer's, bailiff's, prosecuting attorney's, assistant
prosecuting attorney's, correctional employee's, community-based correctional facility employee's,
youth services employee's, firefighter's, EMT's, or investigator of the bureau of criminal identification
and investigation's spouse, former spouse, or child is employed by a public office, the name and
address of the employer of the peace officer's, parole officer's, probation officer's, bailiff's, prosecuting
attorney's, assistant prosecuting attorney's, correctional employee's, community-based correctional
facility employee's, youth services employee's, firefighter's, EMT's, or Investigator of the bureau of
criminal identification and investigation's spouse, former spouse, or child. The request shall include the
journalist's name and title and the name and address of the journalist's employer and shall state that
disclosure of the information sought would be in the public interest.

{b) Division (B){9)(a) of this section also applies to journalist requests for customer information
maintained by a municipally owned or operated public utility, other than social security numbers and
any private financial information such as credit reports, payment methods, credit card numbers, and
bank account information.

(c) As used in division (B}{2) of this section, "journalist” means a person engaged in, connected with,
or employed by any news medium, including a newspaper, magazine, press association, news agency,
or wire service, a radio or television station, or a similar medium, for the purpose of gathering,
processing, transmitting, compiling, editing, or disseminating information for the general public.

©

(1) If a person allegedly is aggrieved by the failure of a public office or the person responsible for
pubtlic records to promptly prepare a public record and to make it available to the person for inspection
in accordance with division (B) of this section or by any other failure of a public office or the person
responsible for public records to comply with an obligation in accordance with division (B) of this
section, the person allegedly aggrieved may commence a mandamus action te obtain a judgment that
orders the public office or the person responsible for the public record to comply with division (B) of
this section, that awards court costs and reasonable attorney's fees to the person that instituted the
mandamus action, and, if applicable, that includes an order fixing statutory damages under division (C)
(1) of this section. The mandamus action may be commenced in the court of common pleas of the
county in which division (B) of this section allegedly was not complied with, in the supreme court
pursuant to its original jurisdiction under Section 2 of Article IV, Ohio Constitution, or in the court of
appeals for the appellate district in which division (B) of this section aliegedly was not complied with
pursuant to its original jurisdiction under Section 3 of Article IV, Ohio Constitution.

If a requestor transmits a written request by hand delivery or certified mail to inspect or receive copies
of any public record in a manner that fairly describes the public record or class of public records to the
public office or person responsibie for the requested public records, except as otherwise provided in
this section, the requestor shall be entitled to recover the amount of statutory damages set forth in
this division if a court determines that the public office or the person responsible for public records
failed to comply with an obligation in accordance with division (B) of this section.

The amount of statutory damages shall be fixed at one hundred dollars for each business day during
which the public office or person responsible for the requested public records failed to comply with an
obligation in accordance with division (B) of this section, beginning with the day on which the
requester files a mandamus action to recover statutory damages, up to a maximum of one thousand
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dollars. The award of statutory damages shall not be construed as a penalty, but as compensation for
injury arising from lost use of the requested information. The existence of this injury shall be
conclusively presumed. The award of statutory damages shall be in addition to all other remedies
authorized by this section.

The court may reduce an award of statutory damages or not award statutory damages if the court
determines both of the following:

(a) That, based on the ordinary application of statutory law and case law as it existed at the time of
the conduct or threatened conduct of the public office or person responsible for the requested public
records that allegedly constitutes a failure to comply with an obligation in accordance with division (B)
of this section and that was the basis of the mandamus action, a well-informed public office or person
responsible for the requested public records reasonably would believe that the conduct or threatened
conduct of the public office or person responsible for the reguested public records did not constitute a
failure to comply with an obligation in accordance with division (B) of this section;

(b) That a well-informed public office or person responsible for the requested public records reasonably
would believe that the conduct or threatened conduct of the public office or person responsible for the
requested public records would serve the public policy that underlies the authority that Is asserted as
permitting that conduct or threatened conduct.

(2}

{a) If the court issues a writ of mandamus that orders the public office or the person rasponsible for
the public record to comply with division (B} of this section and determines that the circumstances
described in division (C){1) of this section exist, the court shall determine and award to the relator ali
court costs.

(b) If the court renders a judgment that orders the public office or the person responsible for the
public record to comply with division (B) of this section, the court may award reasonable attorney's
fees subject to reduction as described in division (C)(2)(c) of this section. The court shall award
reasonable attorney's fees, subject to reduction as described in division (C)(2)(c) of this section when
gither of the following applies:

(i) The public office or the person responsible for the public records failed to respond affirmatively or
negatively to the public records request in accordance with the time allowed under division (B) of this
section.

(ii) The public office or the person responsible for the public records promised to permit the relator to
inspect or receive coples of the public records requested within a specified period of time but failed to
fulfill that promise within that specified period of time.

(c) Court costs and reasonable attorney's fees awarded under this section shall be construed as
remedial and not punitive. Reasonable attorney's fees shall include reasonable fees incurred to produce
proof of the reasonableness and amount of the fees and to otherwise litigate entitlement to the fees.
The court may reduce an award of attorney's fees to the relator or not award attorney's fees to the
relator if the court determines both of the following:

(i) That, based on the ordinary application of statutory law and case law as it existed at the time of the
conduct or threatened conduct of the public office or person responsible for the requested public

records that allegedly constitutes a fallure to comply with an obligation In accordance with division (B}
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of this section and that was the basis of the mandamus action, a well-informed public office or person
responsible for the requested public records reasonably would believe that the conduct or threatened
conduct of the public office or parson responsible for the requested public records did not constitute a
failure to comply with an obligation in accordance with division (B} of this section;

(i) That a well-informed public office or person responsible for the requested public records reasonably
would believe that the conduct or threatened conduct of the public office or person responsible for the
requested public records as described in division (C)(2){c)(i) of this section would serve the public
policy that underlies the authority that is asserted as permitting that conduct or threatened conduct.,

{D) Chapter 1347. of the Revised Code does not limit the provisions of this section.
(E)

{1) To ensure that all employees of public offices are appropriately educated about a public office's
obligations under division (B) of this section, all elected officials or their appropriate designees shall
attend training approved by the attorney general as provided in section 109.43 of the Revised Code. In
addition, all public offices shall adopt a public records policy in compliance with this section for
responding to public records requests. In adopting a public records policy under this division, a public
office may obtain guidance from the model public records policy developed and provided to the public
office by the attorney general under section 109.43 of the Revised Code. Except as otherwise provided
in this section, the policy may not limit the number of public records that the public office will make
available to a single person, may not limit the number of public records that it will make available
during a fixed period of time, and may not establish a fixed period of time before it will respond to a
request for inspection or copying of public records, unless that period is less than eight hours.

(2} The public office shall distribute the public records policy adopted by the public office under division
(E)(1) of this section to the employee of the public office who is the records custodian or records
manager or otherwise has custody of the records of that office. The public office shall require that
employee to acknowledge receipt of the copy of the public records policy. The public office shall create
a poster that describes its public records policy and shall post the poster in a conspicuous place in the
public office and in all locations where the public office has branch offices. The public office may post
its public records policy on the internet web site of the public office If the public office maintains an
internet web site. A public office that has established a manual or handbook of its general policies and
procedures for all employees of the public office shall include the public records policy of the public
office in the manual or handbook.

(F)

{1) The bureau of motor vehicles may adopt rules pursuant to Chapter 119. of the Revised Code to
reasonably limit the number of bulk commercial special extraction requests made by a person for the
same records or for updated records during a calendar year. The rules may Include provisions for
charges to be made for bulk commercial special extraction requests for the actual cost of the bureau,
plus special extraction costs, plus ten per cent. The bureau may charge for expenses for redacting
information, the release of which is prohibited by law.

(2) As used in division (F)(1) of this section:
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(a) "Actual cost" means the cost of depleted supplies, records storage media costs, actual mailing and
alternative delivery costs, or other transmitting costs, and any direct equipment operating and
maintenance costs, including actual costs paid to private contractors for copying services,

(b) "Bulk commercial special extraction request” means a request for copies of a record for information
in a format other than the format already avallable, or information that cannot be extracted without
examination of all items in a records series, class of records, or database by a person who intends to
use or forward the copies for surveys, marketing, solicitation, or resale for commercial purposes. "Bulk
commercial special extraction request" does not include a request by a person who gives assurance to
the bureau that the person making the request does not intend to use or forward the requested copies
for surveys, marketing, solicitation, or resale for commaerclal purposes,

(¢) "Commercial" means profit-seeking production, buying, or selling of any good, service, or other
product.

(d) "Special extraction costs" means the cost of the time spent by the lowest paid employee competent
to perform the task, the actual amount paid to outside private contractors employed by the bureau, or
the actual cost incurred to create computer programs to make the special extraction. "Special
extraction costs” include any charges paid to a public agency for computer or records services.

(3) For purposes of divisions (F)(1) and (2} of this section, "surveys, marketing, solicitation, or resale
for commercial purposes" shall be narrowly construed and does not include reporting or gathering
news, reporting or gathering information to assist citizen oversight or understanding of the operation
or activities of government, or nonprofit educational research.

Amended by 131st General Assembly File No. TBD, HB 64, §101.01, eff. 9/29/2015.
Amended by 130th General Assembly File No. TBD, HB 663, §3, eff. 3/20/2015.
Amended by 130th General Assembly File No. TBD, HB 663, §1, eff. 3/23/2015.
Amended by 130th General Assembly File No. 56, SB 23, §1, eff. 3/20/2015.
Amended by 130th General Assembly File No. 25, HB 59, §101.01, eff. 9/29/2013.
Amended by 129th General AssemblyFile No.129, SB 314, §1, eff. 9/28/2012.
Amended by 129th General AssemblyFile No.127, HB 487, §101.01, eff. 5/10/2012.
Amended by 129th General AssemblyFile No.43, HB 64, §1, eff. 10/17/2011,
Amended by 129th General AssemblyFile No.28, HB 153, §101.01, eff. 9/29/2011.
Amended by 128th General AssemblyFile No.9, HB 1, §101.01, eff. 10/16/2009.

Effective Date: 02-12-2004; 04-27-2005; 07-01-2005; 10-29-2005; 03-30-2007; 2006 HB9 09-
29-2007; 2008 HB214 05-14-2008; 2008 SB248 04-07-2009

Related Legislative Provision: See 129th General AssemblyFile No.131, SB 337, §4
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313.10 Records to be public - certified copies as evidence.

(A)

{1) Except as otherwise provided in this section, the records of the coroner who has jurisdiction over
the case, including, but not limited to, the detailed descriptions of the observations written during the
progress of an autopsy and the conclusions drawn from those observations filed in the office of the
coroner under division (A) of section 313.13 of the Revised Code, made personally by the coroner or
by anyone acting under the corener's direction or supervision, are public records. Those records, or
transcripts or photostatic copies of them, certified by the coroner shall be received as evidence in any
criminal or civil action or proceeding in a court in this state, as to the facts contained in those records.
The coroner of the county where the death was pronounced shall be responsible for the release of all
public records relating to that death.

(2) Except as otherwise provided in division (D) or (E) of this section, the following records in a
coroner's office are not public records:

{(a) Preliminary autopsy and investigative notes and findings made by the coroner or by anyone acting
under the coroner's direction or supervision;

(b} Photographs of a decedent made by the coroner or by anyone acting under the coroner's direction
or supervision;

(c) Suicide notes;

(d) Medical and psychiatric records provided to the coroner, a deputy coroner, or a representative of
the coroner or a deputy coroner under section 313.081 of the Revised Code;

(e) Records of a deceased individual that are confidential law enforcement investigatory records as
defined in section 149.43 of the Revised Code;

(F) Laboratory reports generated from the analysis of physical evidence by the coroner's laboratory
that is discoverable under Criminal Rule 16.

(3) In the coroner's discretion, photographs of a decedent may be used for medical, legal, or
educational purposes.

(B) All records in the coroner's office that are public records are open to inspection by the public, and
"any person may receive a copy of any such record or part of it upon demand In writing, accompanied
by payment of a record retrieval and copying fee, at the rate of twenty-five cents per page or a
minimum fee of one dollar.

(C)

(1)} The coroner shall provide a copy of the full and complete records of the coroner with respect to a
decedent to a person who makes a written request as the next of kin of the decedent. The following
persons may make a request pursuant to this division as the next of kin of a decedent:

(a) The surviving spouse of the decedent;
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(b) If there is no surviving spouse, or if the surviving spouse has died without having made a request
pursuant to this division, any child of the decedent over eighteen years of age, with each child over
eighteen years of age having an independent right to make a request pursuant to this division;

(c) If there is no surviving spouse or child over eighteen years of age, or if the surviving spouse and all
children over eighteen years of age have died without having made a reguest pursuant to this division,
the parents of the decedent, with each parent having an independent right to make a request pursuant
to this division;

(d) If there is no surviving spouse, child over eighteen years of age, or parents of the decedent, or if
all have died without having made a request pursuant to this division, the brothers and sisters of the
decedent, whether of the whole or the half blood, with each having an independent right to make a
request pursuant to this division.

(2) If there is no surviving person who may make a written request as next of kin for a copy of the full
and complete records of the coroner pursuant to division (C)(1) of this section, or if all next of kin of
the decedent have died without having made a request pursuant to that division, the coroner shall
provide a copy of the full and complete records of the coroner with respect to a decedent to the
representative of the estate of the decedent who is the subject of the records upon written request
made by the representative.

(D) A journalist may submit to the coroner a written request to view preliminary autopsy and
investigative notes and findings, suicide notes, or photographs of the decedent made by the coroner or
by anyone acting under the coroner's discretion or supervision. The request shall include the
journalist's name and title and the name and address of the journalist's employer and state that the
granting of the request would be in the best interest of the public. If a journalist submits a written
request to the coroner to view the records described in this division, the coroner shall grant the
journalist's request. The journalist shall not copy the preliminary autopsy and investigative notes and
findings, suicide notes, or photographs of the decedent.

(E)

(1) An insurer may submit to the coroner a written request to obtain a copy of the full and complete
records of the coroner with respect to a deceased person. The request shall include the name of the
deceased person, the type of policy to which the written request relates, and the name and address of
the insurer. '

(2) If an insurer submits a written request to the coroner to obtain a copy of records pursuant to
division {E}(1) of this section, the coroner shall grant that request.

(3) Upon the granting of a written request to obtain a copy of records by the coroner, the insurer may
utilize the receords for the following purposes:

(a) To investigate any first party claim or third party claim asserted under a policy of insurance issued
by the insurer that arises from the death of the deceased person;

{b) To determine coverage for any first party claim or third party claim asserted under a policy of
insurance issued by the insurer that arises from the death of the deceased person;

(c) To determine the insurer's liability for any first party claim or third party claim asserted under a
policy of insurance issued by the insurer that arises from the death of the deceased person.
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(4) Prior to the delivery of records that are the subject of a request made pursuant to division (E)(1) of
this section, the coroner may require the insurer who submitted the written request for the records to

' provide a payment to the coroner of a record retrieval and copying fee at the rate of twenty-five cents
per page or a minimum fee of one dollar.

(5) Any records produced by the coroner in response to a written request under division (E)(1) of this
section shall remain in the care, custody, and control of the Insurer and its employees or
representatives at all times. The insurer may not release or disciose the records to any other person
unless any of the following apply: '

(a) The release of the records is reasonably necessary to further a purpose described in division (E){3)
of this section.

(b) A court of competent jurisdiction orders the insurer to produce the records.
(c) The insurer Is required to produce the records in response to a civil or criminal subpoena.

{d) The insurer is responding to a request for the records from a law enforcement agency, the
department of insurance or a department of insurance from another state, or another governmental
authority.

(F) The coroner may contact the decadent's next of kin to inform the next of kin that a journalist or an
insurer has submitted a written request pursuant to division {D) or (E) of this section and whether the
coroner has granted the journalist's or the insurer's request.

(G) As used in this section:
{1) "Full and complete records of the coroner" includes, but is not limited to, the following:

{a) The detailed descriptions of the cbservations written by the coroner or by anyone acting under the
coroner's direction or supervision during the progress of an autopsy and the conclusions drawn from
those observations that are filed in the office of the coroner under division (A) of section 313.13 of the
Revised Code;

(b) Preliminary autopsy and Investigative notes and findings made by the coroner or by anyone acting
under the coroner's direction or supervision;

{c) Photographs of a decedent made by the coroner or by anyone acting under the coroner's direction
Qr supervision;

{d) Suicide notes;

(e) Medical and psychiatric records provided to the coroner, a deputy coroner, or a representative of
the coroner or a deputy coroner under section 313.091 of the Revised Code;

(fy Records of a deceased individual that are confidential law enforcement investigatory records as
defined in section 149.43 of the Revised Code;

(g) Laboratory reports generated from the analysis of physical evidence by the coroner's laboratory
that is discoverable under Criminal Rule 16.

(2) "Insurer" has the same meaning as in section 3901.07 of the Revised Code.
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(3) "Journalist" has the same meaning as in section 149.43 of the Revised Code.

Effective Date: 02-13-2001; 08-17-2006; 2008 HB471 04-07-2009
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{126th General Assembly)
{Amended Suhstituta House Blil Number 235)

AN ACT

To amend sections 313,05, 313,08, 313.10, 325.17, 3705.16, 3705,29, 3705.99, 3901.21, 4705.01, and 4731.053 and to
enact sectlons 313,123 and 313.23 of the Revised Code to make changes to the Coroner's Law and assoclated provislons of
the Death and Fetal Death Certificate Law, to require that the rules of the State Medical Board allow a coroner's Investigator
who Is not a physi¢ian to recite facts permitting a physiclan to pronounce a person dead without a personal examination, to
permit a journallst or Insurer to request certaln information from the coraner, to allow a coroner to practice as an attornay
at low In a court axcept under speclfied ¢lreumstances, and te specify who may view an autopsy.

Be it enacted by the General Assembly of the State of Ofilo:

SECTION 1, That sectlons 313.05, 313.08, 313.10, 325.17, 3705.16, 3705.29, 3705.99, 3901.21, 4705.01, and 4731.053 be amended and sections
313.123 and 313,23 of the Revised Code be enacted to read as follows:

Sec, 313.05. (A1) The coroner may appoint, in writing, deputy coroners, who shall be licensed physicians of goed standing in their profession, ane of
whom may be designated as the chiaf deputy coroner. The coraner Faay also may appoint pathologists as deputy coronars, who +

perform autopsies, make pathological and chemical examinations, and perform other duties as directed by the coroner or recommended by the
prosecuting aktorney. The coroner may appeint any necessary technlclans.

T T ntract for the service oroners he coroper in the ion of the ceroner" wers and dutles. Contracts for the
1 f deputy coroners are exem ny competiti ing requirements vised Code.

(2} The coroner may appeint, In writing, one or mora secretaries and an officlal stenographer, who shall record the testimony of witnesses in attendance
upon the coroner's inquest, preserve and fila properly Indexed records of all official reports, acts, and communications of the office, and perfarm other
sarvices as required by the corener.

!

Ircountieswhereo ‘s-officarloberatery—and by FReFGHE—H intalned—the (33 The coraner may appoint clerks, stenagraphers, custodians,
and investigators; and shall define their dutles,

{4) For the parfermance of their duties the, deputy coroners, pathologists serving as depyty corgners, and technfclans, stenographers, secretaries, clerks,
custodians, and investigators shall receive salaries fixed by the ceroner and payable from the county treasury upon the warrank of the county auditor. The
compensation shall not exceed, in the aggregate, the amount fixed by the board of county commisstoners for the coroner's office.

(B) A coroner may appoint, as a deputy coroner, as a pathelogist serving as a depuly coroner, Or s a tachnician, stenographer, secretary, clerk,
custodian, Investigator, or other employee; a person who Is an assoclate of, or who Is employed by, the coroner or a deputy coroner in the private
practice of medicine in a partnership, professional association, or other medical business arrangement.

Sec. 313.08. (A) In counties In which a county morgue is maintained, the coroner shall be the official custodian of the morgue.

In a% cases of the finding of the body or remalns of a deceased person within a county in which a county morgue Is maintained, when the identity of the
deceased person is unkrown, or the deceased gerson's relatives or othar persons entitled to the custody of the bady or remains of the deceased person
are unknown or not present, the body or remains shall be removed to the county morgue, where it shall be hald for identification and disposal.

(B} If the bady or remains of a deceased person are not Identified, a caraner shall do all of the following prior ta disposing of the body or remains:

(1) Take the fingerprints of the bady or remains of the deceased person, or cause the same to be taken, according to the fingerprint system of
identification on the forms furnished by the superintendent of the bureau of criminal identification and investigation;

(2) Take or cause to be taken one or more photographs of the body or remains of the deceased person;

(3) Collect in a medically approved manner a DNA specimen from the body or remains of the deceased person;

(4) Promptly cause the fingerprints, the photographs, &nd the DNA specimen to be forwarded to the bureau of criminal identification and invastigation for
Inclusien In the unidentified person database in accordance with procedures established by the superintendent of the bureau under division {H) of section
100.573 of the Revised Code. The bureau shall provide the fingerprint forms, specimen vials, mailing tubes, labels, postage, and instruction needed for
the collection ang forwarding to the bureau of the fingerprints and the DNA specimen and for the forwarding to the bureaw of the photographs.

(C) Upon the request of a corener who has the duty to take, or cause the taking of, fingesprints and photagraphs under divisions {B)(1) and {2) of this
section, the bureaw of criminal identification and investigation shall take, or assist in the taking of, the required fingerprints and photographs,

{D) Ih roner may submit any ey thered In | igation of a di h reay _cf cri identification investigation for assist
: " ar the a o o 3 i B3 i he alua a @ itted under this d on

(E) As used in this section, "DNA spacimen” and "unidentified person database” have the same meanings as in section 109.573 of the Revisad Cede.

Sec. 313.10. Fhe A1) Except as ctherwise provided in this sectlon, the records of the caroner, including, but not limited to, the detailed descriptions
i itte i = = f i ations file ffi = g 3

) a v during the o of an aulop he con ons drawn from 0 ) il he office of th QI -
division {A) of section 313,13 of the Revised Code. made personally by the coroner or by anyone acting under the coroner's direction or supervision, are
public records-and-these, Those records, or transcripts or photostatic coples of them, certified by tha coroner; shall be recelved as evidence in any
criminal or civil action or proceeding In a court in this state, as to the facts contalned in those records.
2 harwt rovided In divis D) or (E} of this ion, the following r in a_coroner's of re not public records:
Preliminary auvtopsy and inves notes and f made by th nyone ac er the col r's directiol ary| :
b) Photegraphs of the cor r by anyone agti nder the coroner’s ion or supe| n;

J{t H

Exeeptior-medical-andpoyehi recerdsprovided-te-the-cor - pty-COroRer-BF-B—Fep totive-of-th -a-deputy Hiderseckh
313-004-of-the-Revised-Code~aH {B) All records in the coraner's office shat-be that are publlc records are open to inspection by the public, and any persen
may receive a copy of any such record or part of it upon demand in writing, accompanied Dby payment of the-transcript cord retris an; fee,
at the rate of fifteen twenky-five cents per hundred-wards; page or @ minimum fee of one dollar,

C){t) Fhe coronar shall pr of the i mplete records cf the coroner witl act to a decedent to a8 person who makes a written

eqL he next of kin of the dece: . The followin ns ma rsuant to this division as xt of kin of edent:
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a) The ing spouse of the nt:
If there is no survivi e, or if the su. n ouse has without havin request pu at to this diyision, an ild of the decedent
over eight rs of age, with each child over alght: rs of age having an independen 0 make uest pursuant to this di :
ll’ her: Is no Survi r child ove; h een years of r if the survivi se and all ren over een years of age have died
i I his di L, with ea i Iil ght to make a reque
gursuant tg thls diviston:
d) If there rviving spouse ver eighteen f age, or f the decedent, or if all have died without having made a requ
rsuant to this divi rothers and sl f tne decedent, whether of the w r the half bl with each Ing an independent right to make
I rsiran this. n
0 who may make a written reqau i il 3 pl of thg I
division (€ ion r|fa|| f kin of the de h Ve dI d ving ma st purs hat diviglon, the corol
f he full and co records_of th ner with res| cedent to representative of the estate of the decedent wh he
f the records u n request made he represen
list may submit t ronar a wri yie in utops nvestigative nd find icide or
h t ra hs of the e b thec r by anyone acti nder the coroper’ is retlono rvision. T est shall incl the
name ang L e nam e " and nti " in the best jstere
fthe ub1f 1f I II submits 8 r est to the r to view the f descﬂbed in ivision ngr shal nt the journalist"
re rnalist shalt not ¢ reliminary a nd Invest] notes gad findl icide notes, or photogra f the deced
£)(1) An Insurer may s! he coroner a wei est to ob of the full mplete reco f the coroner with respecfto ed
erson, T| shall include the naj f the decease: n, the type of which the written request nd th me and address of
the Ingyirer. -
2) If an_insurer sul written request to t roner to obtai of records nt to division 1) of this section, the caroner shall
n the granting of a w st to obtain a f recerds b roner, the insur ilize the rds for the following purposes:
(2} To Investigate any first parly ctaim or third party claim asserted under a policy of insurance issued by the insurer that arises from the death of the
deceased person:
b veraqge fer any fir taim or thir laim asserted licy of insuy issued by insurer ises from the
death of the gecegsgg person:
T rmine the insurer’, jlity for any first im or third laim asserted und licy of ins issued b insurer that arj
from the death of the deceased parson.
h dehve of reco he subject ol s made ivision {E)(1 his section, roner m uir the insurer,
Qv a_pa h g al & GI=A g

ner i pongse Lo o W -1 nd EX{1) of this se all remain in the ¢are stody, a
It rand its em Io ee resentatives at es. The insurer not release or dis: he recor| ny other person S5 AN
of the following apply:
2) The rele: records is reasonably nes ry to further a purpose described in db EY{3) of this
bl f competent jurisdiction o he insurer t¢ pro he records.
| i ) r | riming!
{d) The insurer is responding to a request for the records from a law enforcement agency, the department of insurance or a department of insurance from
another state, or another goveramental authority,
F) The coroner may contac| nt's next of ki rm the next h journalist or an insurer has submitted a writte est purswany
fod DY or (E} of this section and hi roner has granted the journalist’ he insurer's re
{G) As used in this section:
1) "Full and complet f the coroner” includ Is not limit he following:
a) The I riptions of the observati ritten by the c r or by anyone actin r the corener's direction or sy Ision durlng the
rogress of an autopsy and the con ng drawn from th rvations that are filed in the office of th roner undey division (A} of sacti 13.13 of
H : .
b} Preli nd investigative notes and findings ma he coroner or by aj ing under t roner's diregtion or supervision;
Phy raphs of a decedent made roner or b cting under the ner's direction or supervision;
{d} Sulcide notes;
€} Medical and C rgs provided to thi ner, a depul rgner, or a represeat f the coroner or a deputy coroner under section
. Revi de,
(2) "Insurer” hag the same meaning as in section 3901.07 of the Revised Code,
3 list" has the same meanin j ion 149.43 of the Revised Code.
-1 ,123. (A)(1) As used in this | “autopsy” m he external and nal examination ody of ased per: cluding, bu
mife: ross visual inspe ny isectinn of and i ns, photogra r narrative mentatk findings, microsc
radiological Ical, chemical, or other | nalys: rformed in the discr f the examining Individual n fissues, orqans

of ily Avids, gases, or an: oth |mens and the ntion for | documenta es of Lis 0rgans, bI erbodn

fl ) =
of death of the deceased g_e;sgﬂ

(2} As used in this sectlon, "DMA specimen” has the same meaning as in section 109.573 of the Revised Code,
n i B v ection her gase any other specimen
Sy are medi al W be disposed of In accor !i able fe eral e laws, Including an ot rules adepte:
under sectlun 313.122 of the Rgvl;ed Code,
2) If an | rformed on a dece: rgon and nt to section 31 1 of the Revised Code the coroner has reason lieva that the
is contrary to the decease n's religious fs, the co hall ramova an ns, incly but no ¢, tissues, or
lcod urother bodll m the body of the ed erson nle_';s remoyvin those imens rrom ody of ceased = uni
elling pssity. Excepf as otherw C ivigl ion | re any sp L1
eceased 2r5on, r shall return the ns, as n as is ractlcabl Gl nwho ha righ is| asntio I3
T DNA i nQski nki ¥
A cause of action sha 1L Inst_any eny e of a coroner's office for requestil rdering, or rming a opsy in go th under the
authority of this chapter.
2. A i i iH
'In erested person” means mployee of the ner's ol a h sician, denti rse rofessor medical school, medical student, medical
[y ployee 3 recovery age fala a any other pe he ¢ g I
dlscretlu rmln is appropriate
21" ncy” h in i n2 f the Revi
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B) The coroner may aliow. r erson to vie! f a dacede i interested N raceivin lon to view th
decedent's autopsy from the decedent's next of kin.
(C) No person who is under glahteen vears of age and whe is not an interested person may view an autogsy,

Sec, 325.17. The officers mentioned in section 325.27 of the Revised Code may appoint and employ the necessary deputies, assistants, clerks,
haokkeepers, or other employees for their respective offices, shall fix the compansation of suek those employees and discharge them, and shall file
certificates of sueh that action with the ceunty auditor, Sueh The employees! compensation shall net exceed, in the aggregate, for each office, the amount
fixed by the board of county commissioners for steh that office. When so fixed, the comgpensation of each such deputy, assistant, bookkeeper, clark, and
other employea shall ba paid biweakly from the county treasury, ugon the warrant of the county auditor. The amount of the biweekly payment shall be
adjusted s¢ that tha total amount paid out to an employee over a perlod of one year Is equal to the amount saek the employea would recelve If ke the
employee were pald semimonthly. Eaeh

Each of sueh the officers mentioned In section 325.27 of the Revised Code may require such of his the officer's employees as he-deems the officer
considars proper to give bond to the state, in an amount to be fixed by sueh the officer, with sureties approved by kis the officer, conditioned for the
faithful performance of their official dutles, Sueh The bond, with the approval of such the officer indersed-thereen gndorsed on it, shall be deposited with
the couaty treasurer and kept in his the treasurer's office.

From moneys appropriated for thalr offices, the officers mentioned in section 325.27 of the Ravised Code may contract for tha services of fiscal and
management consultants to ald them In the execution of their powers and duties.

Sec, 3705.16. [A) Each death or fetal death that occurs in this state shall be registered with the local reglstrar of vital statistics of the district in which
the death or fetal death occurred, by the funaral director or other person in charge of the final disposition of the remains. Fhe personal and statistical
Information in the death or fetal death certificate shalt be obtalined from the best qualified parsons or sources available, by the funeral director or other
person in charge of the final disposition of the remalns. The statement of facts relating to the disposiion of the bedy and information relative to the
armed services referred to in section 3705.19 of the Revisad Code shall be signed by the funeral director or other persen In charge of the final disposition
of the remains, The

{B) The funeral director or other person in charge of the final disposition of the remalns shall ther presant the death or fetal death certificake to the
altending physician oF gf the decedent, the coroner, or the medical examiner, as appropriate for certification of the cause of death. The If a death or fetal
death occurs under any circumstances mentioned in section 313.12 of the Revised Code, the coroper in the county in which the death occurs, or a deputy
oroner, medical examiner, or deputy dical examiner se i auiyalent capa hal ify the cause of death unless that death was reported
1o the coroner, daputy coroner, medigal examiner, or deputy medical examiner and that person, after a preliminary examination, declined to assart
jurisdiction with re h_gr fetal death, A physicl r than the coroner nty in which h or fetal de I's, or
| examiner, or deputy medical ex ing In an equivalel ity, may certify o eaths th r ynder natural

drcumstances,

The medical certificate of death shall be completed and signed by the physician who attended the deeeased decedent or by the coroner or medical

ropriate, within forty-elght hours after the death pr fetal death. Fhe A coroner or medical examingr may satisfy the requirement of
signing a death medical certificate showing the cause of death gr fetal death as pending elther by stamping it with a stamp of the coroner's or medical
examiner's signature or by signing it in the coroner's or medical examiger’s own hand, but the coroner gr medical examiner shall sign a-death any other
medica| certificate of death or supplementary medical certification in the coroner's or medical examiner’s own hand, Ay

{C) Any death certificate registered pursuant to this section shall contain the sacial security number of the decedent, if available. A seclal security number
obtained under this sectien is a public record under section 149.43 of the Revised Code.

Sec. 3705.29. (A} No person shall do any of the following:

(1) Purposely make any false statement in a certificate, record, or report required by this chapter or in an applicaticn or amendment of it, or purposely
supply false information with the intent that seeh that information be used in the preparation of any such report, record, or certificate, or amendément of
it;

(2) Without Jawful authority and with intent to deceive, counterfelt, alter, amend, or mutitate any certificate, record, or report required by this chapter or
any certified copy of it;

(3) Purposely obtain, possess, use, sell, furnish, or attempt to obtain, possess, use, sell, or furnish to anather for the purpose of deception any certificate,
record, or report required by this chapter or any certified copy of it, or any certificate, record, or report that is counterfeit, altered, or amended or false in
whaole or part;

{4) Purposely obtain, possess, use, sell, furnish, or attempt to obtain, possess, use, sell, or furnish to another for the purpose of deception any certificate,
record, or repart required by this chapter, or any certified copy of It, that relates to the birth of another person, whether living or dead;

{5) without lawful authority, possess any certificate, record, or report required by this chapter or any copy of such a cenlificate, record, or repart, knowing
ik to have been stelen or otherwise unlawfully obtained.

(B) No person employed by the offica of vital statistics or a local registrar shall purposaly furnish or possess a birth record or certified copy of a irth
record with intent that it be used for deception.

(C) No person shall do any of the following:
(1} Purposely refuse to provide information required by this chapter or rules adopted under it;
(2 Purposely transport out of this state or accept for interment or other dispesition a dead body without a permit required by this chapter;

(3) Knowingly prepare, issue, sefl, or give any record or certificate that is alleged to be an original vital record or a cartified copy of a vital record iIf the
person knows or has reason to know that it Is not an original vital record or a certified copy of a vital record;

(4) Refuse to comply with the requirements of this chapter or violate aay of the provisions of this chapter.
(D) No officer or employea of the department of health shall knowingly reveal or provide any information contained in an adoption file maintained by the

department under section 3705.52 of the Revised Code to any person, or knowingly revea| or provide the contents of an adoption file to any person,
unless authorized to do 50 by section 3705,12 of the Revised Code.

E) If & death or fetal death cccurs uader any clr ances mentioned in section of the Revised e, the coroner of th nty hich the
death or fetal death occurs, or a deputy coroner, medical examiner, or deputy medical examiner serving In an eguivalent capacity, shall certify the cause
of that death unless the death was reported to the coroner, depuly corpner, medical examiner, or.deputy aiedical examiner and thak person, after a

xaminatlon, declined to assert furl lon with respect fetal death,

) No physician other than the < t i the county In whic h or fetal death occurs, of coroner, | examiner, [ medica

Ing in an ivalent capaci a ify any death or f eal urs under an mstances othe n natural,

I h or fetal death oceurs under rcumstances ment i lon 313.12 of the R de, N0 pers: hall knowin resent a deal
or fetal death cartificate for the purpose of obtaining certification of the cause of death to any. physician other than the coroner in the county in which the
death or fetal death g ed, or to a dep ne g al gxaminer. gr.dep medlcal examiner serving an equjvalent capaci nig hat dea

h was reported to the coronel roner, medical examiner, or deputy medical miner and thal n, sfter a prelimis
examiration, declined to assert jurlsdictlon with respect tp the'death or fetal death.
rson, with intent to defr wing that the facilitating & fraud ither of the wing:
13 Certify a cause of dea ton of the prohibi f division (E) or {F) o ign;

of the ¢

Sec, 3705.99, (A) Whoever violates division (A) e, (B)_ar {H} of sectlon 3705,29 of the Ravised Code shall be fined not more than ten thousand dollars
or incarcerated for a term of not more than five years, or both.

{B) Whoaver viglates division (C),_(EL (F), or (G) of section 3705.29 of the Revised Code shall be fined not more than one thousand dollsis or
incarcerated for a term of not more than one year, ar both.

(C) Whaever violates division (D) of section 3705.29 of the Revised Code is guilty of @ misdemeanor of the third degree.

Sec. 3901.21. The following are heraby definad as unfair and deceptive acts or practices in the business of insurance:
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(A) Making, Issuing, circulating, or causing or permitting to be made, Issued, or circulated, or preparing with intant to so use, any estimate, illustration,
circular, or statement misrepresenting the terms of any policy issued or to be issued or the benefits ar advantages promised thereby or the dividends or
share of the surplus to be received thereon, or making any false or misleading statamants as to the dividends or share of surplus previously paid on
simitar policies, or making any misleading representation or any misrepresentation as to the financlal condition of any insurer as shown by the last
preceding verified statement made by It to the insurance department of this state, or as to the legal reserve system upon which any Hfe nsurer operates,
or using any name or title of any policy or class of policies misrepresenting the true nature thereof, or making any misrepresentation or incomplete
cemparison to any parson for the purpose of Inducing or tending to Induce such person to purchase, amend, lapse, forfeit, change, or surrender
insurance.

Any written statement concerning the premiums for a polity which refers to the net cost after credit for an assumed dividend, without an accurate written
statement of the gross premiums, cash values, and dividends based on the insurer's current dividend scale, which are used to compute the net cost for
such policy, and a prominent warning that the rate of dividend Is not guaranteed, is a missepresentation for the purpeses of this division.

{B) Making, publishing, disseminating, cikculating, or placing before the public or causing, directly or indirectly, to te made, pubfished, disseminated,
circulated, or placed befora the public, in a newspaper, magazine, or other publication, or In tha form of a notice, circutar, pamphlet, lattar, or poster, or
over any radio station, or in any other way, or preparing with intent ko so use, an advertisement, announcement, or statement contafning any assertion,
representation, or statement, with respect to the business of insurance or with respect to any person In the conduct of the person's Insurance business,
which Is untrue, deceptive, or misleading.

[C) Making, pubkshing, disseminating, or circulating, directly or indirectiy, or alding, abetting, or ancouraging the making, publishing, disseminating, or
circulating, or preparing with intent to so use, any statement, pamphlet, circular, article, or literature, which is false as to the financial condition of an
Insurer and which is calculated to injure any persen engaged in the business of insurance.

(D) Filing with any supervisory or other public officlal, or making, publishing, disseminating, circulating, or delivering to any person, or placing before the
public, or causing divectly or Indirectly to be made, published, disseminated, circulated, delivered to 2ay person, or placed before the public, any false
statement of financial condition of an insurer.

Making any false entry in any book, report, or statement of any Insurer with intent to decelve any agant or examiner lawfully appointed to examine into
its condition or into any of its affairs, or any public official to whom such Insuser Is required by law to report, or who has autherity by law to examine into
its cendition or inta any of its affairs, or, with like intent, willfully omitting to make a true entry of any material fact peitaining to the business of such
Insurer in any baok, report, or statement of such Insurer, or mutilating, destroying, suppressing, withholding, or conceating any of Its records.

(€} Issuing or delivering or permitting agents, officers, or employees to Issue or deliver agency company stock or other capital stock or benefit certificates
or shares in any common-law corporation or securities ar any special or advisory board contracts or other contracts of any kind promising retuins and
profits as an inducement to insurance.

(F) Making or parmitting any unfair discrimination among individuals of the same class and equal expectatlon of life In the rates charged for any contract
of life Insurance or of ife annulty or in the dividends or cther benefits payable thereon, or In any other of the terms and conditions of such contract.

(G)(1) Except as otherwise expressly provided by law, knowingly permitting or offering to make or making any contract of life insurance, life annwity or
accident and health Insurance, or agreement as to such contract other than as plainly expressed In the contract issued thereen, or paying or allowing, or
glving or offaring to pay, allow, or give, directly or indirectly, as Inducement to such insurance, or annuity, any rebate of premiums payable on the
contract, or any special favor or advantage in the dividends or other benefits thereon, or any valuable consideration or inducement whatever not specified
in the contract; or giving, or selling, or purchasing, or offaring to give, sell, or purchase, as inducement te such insurance or annuity or in connection
therewith, any stocks, bonds, or othar securities, or other obllgations of any Insurance company or othar corporation, association, or paitnership, or any
dividands or profits accrued therean, or anything of value whatsoever not specified in the contract.

(2) Nothing in division (F) or division (G)(1) of this section shall be construed as prohibiting any of the following practices: {a) In the case of any contract
of life insurance or life annuity, paying bonuses to policyholders or otherwise abating thair premlums in whele or in part out of surplus accumulated from
nonparticipating insurance, provided that any such bonuses or abatement of premiums shal be fair and equitable to policyholders and for the best
interests of the company and its palicyhelders; (b) in the case of life Insurance policies issued on the industrial debit plan, making allowance to
policyholders who have continuously for a spacifiad pariod made premium payments directly to an office of the insurar in an amounk which Fairty
represeats the saving in collection expanses; (c) readjustment of the rate of premium for a group Insurance poficy based on the loss or expense
experience thareunder, at the end of the first or any subsequent policy year of insurance thereunder, which may be made retroactive only for such policy
year.

(H) Making, Issuing, clrculating, or causing or permitting to be made, Issued, or circulated, or preparing with intent to so use, any statement to the effect
that a policy of life Inswrance is, Is the equivalent of, or reprasents shares of capital stock or any rights or optlons to subscribe for or otherwise acquire
any such shares in the life insurance company issulng that policy or any othar company.

(1) Making, issuing, circulating, or causing or permitting to be made, issued or circulated, or preparing with intent to so issue, any statement to the effect
that payments to a policyholder of the principal amounts of a pure endowment are other than payments of a specific benefit for which specific premiums
have been pald,

{2) Making, 1ssuing, circulating, or causing or permitting to be made, issued, or circulated, or preparing with intent to so use, any statement to the effect
that any insurance company was required to change a polity form or related material to comply with Title XXXIX of the Revised Code or any regulation of
the superintendent of insurance, for the purpose of inducing or intending to induce any policyholder or prospective policyholder to purchase, amend,
lapse, forfeit, change, or surrender insurance.

{K) Aiding or abetting ancther to viclate this section.

(L) Refusing to issue any policy of insurance, or canceling or declining to renew such policy because of the sex or marital status of the applicant,
prospective insured, insured, or policyholder,

(M} Making or permitting any unfair discrimination between individuals of the same class and of assentially the same hazard in the amount of premlum,
policy fees, or rates charged for any poficy or contract of insurance, other than life insurance, or In the benefits payable theyeunder, or in underwriting
standards and practices or eligibility requirements, or in any of the terms or conditiens of such contract, ar in any other manner whatever,

(M) Refusing to make available disability income insurance solely because the applicant’s principal occupation Is that of managing a househelg.

(0) Refusing, when offering maternity benefits under any individual or group sickness and accident insurance policy, to make maternity benefits available
to the policyholder for the individual or individuals to be covered under any comparable policy o be issued for delivery in this state, including family
members if the policy otherwise provides coverage for family members, Nothing In this division shall be construed to prohibit an insurer from imposing a
reasanable waiting period for such benefits under an individua) sickness and accident insurance poficy issued to an individual who s net a federally eligible
Individual or a nonemployer-refated group sickness and accident insurance poficy, but in no event shall such waiting pertod exceed two hundred seventy
days.

For purposes of division {0) of this section, “"federally eligible individual" means an eligible individual as defined in 45 C.F.R. 148.103,

{P) Using, or permitting to be used, a pattern settlement as the basis of any offer of settlement. As vsed in this divisfon, "pattern settlement” means a
method by which liability is routinely imputed to a claimant without an investigation of the particular occurrence upan which the ctaim is based and by
using a predetermined formula For the assignmant of llability arising out of occurrences of a similar nature. Nothing in this division shali be construed to
prohibit an insurer from determining a clalmant's liability by applying formulas or guidelines to the facts and circumstances disclosed by the insurer's
investigation of tha particular eccurrence upon which a claim is based.

{Q} Refusing to insure, or refusing to continue to insure, or limiting the amount, extent, or kind of life or sickness and accident insurance or anaujty
coveraga available to an Individual, or charging an Individual a different rate far the same coverage sclely because of blindness or partial blindness. With
respect to all other conditions, Including the underlying cause of blindness or partial blindness, parsons who are blind or partially blind shall be subject to
the same standards of sound actuarial principles or actual or reasonably anticipated actuarial experiance as are sighted persons. Refusal to Insure
includes, but is not limited to, denial by an insurer of disability Insurance coverage on the grounds that the policy defines "disabitity” as being presumed in
the event that the eyesight of the insured is lost. However, an insurer may exclude from coverage disabilities conslsting selely of blindness or partial
blindness when such conditions existed at the time the policy was issued. To the extent that the provisions of this divislon may appear to conflict with any
provislon of section 3999.16 of the Revised Code, this division applies.

(R){1) Directly or Indirectly offering to sell, selling, or delivering, issuing for delivery, renewing, or using or otherwise marketing any policy of insurance or
insurance product in connection with or in any way related to the grant of & student lean guaranteed in whole or in part by an agency or commisslon of
this state or the United States, excapt insurance that is required under federal or state law as a condition for obtaining such a loan and the premjum for
which is included in the fees and charges applicable to the lean; or, In the case of an insurer ¢r insurance agent, knowlingly permitting any lender making
such loans to engage In such acts or practices in connection with the Insurer's or agent's Insurance business.

(2) Except in the case of a violation of divislen (G) of this section, division (R)(1) of this section does not apply to either of the following:

Appellant's Brief
Appx. page 030

http://archives.legislature. state.oh.us/bills.cfm?ID=126_HB_235 7/512016



Laws, ACLs, ald LCZ1Is1dLion Tagc oui v

() Acts or practices of an insurer, its agents, representatives, or employees in connection with the grant of a guaranteed student loan to its insured or
the insured's spouse or dependent children where such acts or practices take place more than ninety days after the effective date of the insurance;

(b) Acts or practices of an insurer, its agents, represantatives, or employees in connection with the sollcitation, processing, or issuance of an insuranca
policy or product covering the student loan borrower or the borrower's spouse or dependent children, where such acts or practices take place mose than
one hundred eighty days after the date on which the borrower is notified that the student loan was approved.

{S) Denying coverége, under any health insurance or health care policy, conkract, ¢r plan providing family coverage, to any natural or adopted child of the
named insured or subscriber sofely on the basis that the child does not reslde in the househald of the named insured or subscriber.

{T)(1) Using any underwriting standazd or engaging in any other act or practice that, directly or indirectly, due solely to any health status-related factor in
refation to one or more individuals, does either of the following:

{a) Terminates or fails to renew an existing Individual pelicy, centract, or plan of health benefits, or a health banafit plan issued to an employer, for which
an Individual would otherwise be eligible;

{b) With respect to a health benefit plan issued to an employer, excludes or causes the exclusion of an individual from coverage under an existing
employer-provided policy, contract, or plan of health benefits.

{2) The superintendent of insurance may adopt rules in accordanca with Chapter 119. of the Revised Code for purposes of implementing division (T){1} of
this section.

(3) For purposes of divisian (T){1) of this section, “health status-related factor” means any of the following:
(a) Health status;

(b) Medical condition, including both physical and mental tilnesses;

(¢} Claims experience;

(d) Receipt of health care;

(&) Medical history;

(f} Genetic information;

(g) Evidence of Insurability, including conditions arising out of acts of domestic violence;

(h) Disability,

(U) With respect to a health benefit plan issued to a small employer, as those terms are defined in section 3924.01 of the Revised Code, negligently or
willfully placing coverage for adverse risks with a certain carrier, as defined in section 3924.01 of the Ravised Code.

(v) Using any program, scheme, device, or other enfair act or practice that, directly or indirectly, causes or results in the placing of coverage for adverse
risks with another carrier, as definad in section 3924.01 of the Revised Code.

(W) Falling to comply with section 3923.23, 3923.231, 3923,232, 3923.233, or 3923.234 of the Revised Code by engaging in any unfair, discriminatory
relmbursement practice,

(X} Intentlonally establishing an unfair premium for, or misrepresenting the cost of, any insurance pelicy financed under a premium finance agreement of
an insurance premium finance company.

{¥){1)(a) Limiting coverage under, refusing to issue, canceling, or refusing Lo renew, any Individual policy or contract of life Insurance, or limiting
coverage uader or refusing to Issue any individeal policy or contract of health Insurance, for tha reason that the insured or applicant for insurance is or
has been a victim of domestic violence;

(b} Adding a surcharge cr rating factor to a premium of any individual policy or contract of life or health insurance for the reason that the insured or
applicant for Insurance Is or has been a victim of domastic violence;

(c) Danying coverage under, or limiting coverage under, any policy or contract of life or health Insurance, for the reason that a claim under the policy or
cantract arises from an incident of domestic violence;

(d) Inquiring, directly or indirectly, of an insured under, or of an applicant for, & policy or cantract of life or heaith insurance, as to whether the insured or
applicant is or has been a victim of demestic violence, or inquiring as to whether the insured or applicant has sought shelter or protection from domestic
viglence or has sought medical or psychological treatment a5 a victim of domestic violence,

{2) Nothing in divisten {¥){1) of this section shall be construed to prohibit an insurer from Inquiring as to, or from ungderwriting or rating a risk on the
basis of, a parson's physical or mental condition, even if the condition has been caused by domestic violence, provided that all of the following apply:

(a} The insurer routinely considers the condition in underwriting or in rating risks, and does so In the same manner for a victim of domestic violence as for
an insured or applicant wha Is not a victim of domestic violence;

(b) The insurer doas not refuse to Issue any policy or contract of life or health Insurance or cancel or refuse to renew any policy or contract of life
insurance, solely on the basls of the condition, except where such refusal Lo Issue, cancellation, or refusal to renew is based on sound achuarial principles
or is related to actual or reasonably anticipated experience;

(c) The insurer does not consider a person's status as being or as having been a victim of domestic violence, in itself, to be a physical or mental condition;

(d) The underwriting or rating of a risk on the basls of the condition is not used to evade the intent of division (Y){1) of this section, or of any other
provision of the Revised Cede.

(3)(a) Nothing in division (Y){1) of this section shall be construed toe prohibit an insurer from refusing to issue a policy or contract of life insurance insuring
the life of a person whe Is or has been a victim of domestic violence If the person who committed the act of domestic violence Is the applicant for the
insurance or weould be the owner of the Insurance policy or contract.

(b) Nothing in division (Y){2) of this sectlon shall be construed ko permit 2n insurer to cancel or refuse to renew any policy or contract of heafth insurance
In violation of the "Health Insurance Portability and Accauntabllity Act of 1996,” §10 Stat, 1955, 42 U.5.C.A. 300gg-41(b), as amended, orin a manner
that violates or is inconsistent with any provision of the Revised Code that implements the "Health Insurance Portability and Accountability Act of 1996.™

(4) An insurer is immune from any civil or criminal liabifity that otherwise might be incurred or imposed a5 a resuit of any aclion taken by the insurer to
comply with division (¥} of this section.

{5) As used in division {¥) of this section, "domestic violence" means any of the following acts:
{a) Knowingly causing or attempting to cause physical harm to a famlly or household membar;
{b} Recklassly causing serious physical harm to a family or household member;

{c) KnowlIngly causing, by threat of force, a family or household member to believe that the person will cause Imminent physical harm to the family or
fiousehold member.

For the purpose of divisien {Y)(5) of thls section, "family or household member” has the same meaning as in section 2919.25 of the Revised Code.

tHothing in division (Y}{5) of this sacticn shall ba construed to require, as a condition to the application of division (Y) of this section, that the act described
& division (Y){5)} of this section ba the basls of a criminal prosecutieon.

Z) Disclos, rones’ r In viplali ton 313,10 of th

With respect to private passenger automoblle insurance, no insurer shall charge different premium rates to persons reslding within the limits of any
municipal corporation based solely on the location of the residence of the insured within those limits.

The enumeration in sections 3901.19 to 3901.26 of the Revised Code of specific unfair or deceptive acts or practices in the business of insurance is not
exclusive or restrictive or latended to limit the powers of the superintendent of insurance to adopt rules to Implement this section, or to take action under

other sections of the Revised Code. .
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This section does not prehibit the sale of shares of any investment company registered under the "Investment Company Act of 1940," 54 Stat, 789, 15
U.5.C.A. 80a-1, as smended, or any pelicies, annuities, or other contracts described In section 3907.15 of the Revised Code.

As used in this section, "estimate,” "statement,” “representation,” "misrepresentation,” “advertisement,” or "announcement” includes oral or weitken
occurrences,

Sec. 4705.01. No person shall be permitted to practice as an attorney and counselor at law, or to commence, conduct, or defend any action ar
proceeding in which the person is not a party concerned, elther by using or subscribing the person's own name, or the name of another person, unless the
person has been admitted to the bar by order of the supreme court In compliance with its prescribed and published rules, Except as provided In section
4705,08 of the Revised Code or in rules adopted by the supreme court, admission to the bar shall entitle the parson to practice before any court or
administrative tribunal without further qualification or license,

No sheriff erceorener shall practice as an attorney at kaw In any court of this state, and no clerk of the supreme court or court of commen pleas, or the
deputy of either, shall practice In the particular court of which that person is clerk or deputy.

roner in aty with ulation of one hund -five thousand one o r not to en he private edic)
ursuant to sectfon 325.15 of the Revis: il practice as an af w during the period in which th roner ma! ngage in the private

No judge of any court of record In this state shall engaga In the practice of law during the judge's term of office, either by appearing in court, by acting as
advisory or consulting counsel for attorneys or others, by accepting employment or acting as an attorney, solicitor, cellector, or legal advisor for any
bank, corporation, or loan or trust company, or by otherwise engaging In the practice of law in this state, in or out of the courts, except as provided in
section 1901.11 of the Revised Code.

A judge may complete any business undertaken by the judge in the United States district court, the United States circuit court of appeals, or the supreme
court of the United States prior to the judge's election as judge.

Sec. 4731.053. (A) As used in this section, "physician™ means an individual authorized by this chapter to practice medicine and surgery, osteopathlc
medicine and surgery, or pediatrlc medicine and surgery.

(B) The state medical board shait adopt rules that establish standards to be met and procedures to be followad by a physiclan with respect to the
physician's detegation of the performance of a medical task to a parson wha Is not licensed or otherwise specifically avthorized by the Revised Code to

perform the task. The rules shall be adopted in accordance with Chapter 119. of the Revised Code and shall include a corongy’s investigator amaong the
e f a 's medica o a ph o that the physicia 2y pronounce the n

QMK {] ] 2
dead without personaily examining the body.
{C) To tha extent that delegation applies to the administration of drugs, the rules adopted under this section shall provide for &l of the following:

(1) On-site suparvision when the delegation occurs In an Institution or other facility that is used primarily for the purpose of providing health care, unless
the beard establishes a speclfic exception to the on-site supervision requirement with respect to routine administration of a toplcal drug, such as the use
of a medicated shampoo;

(2) Evaluation of whether delegation is appropriate according to the acuity of the patient involved;
(3) Tralning and competency requirements that must be met by the person administering the drugs;
{4) Other standards and procedures the board conslders relevant.

{D} The board shall not adopt rules that do any of the following:

(1) Authorize a physician ko transfer the physician's responsibility for supervising a person whe is performing a delegated medical task to a heaith
professipnal other than another physician;

(2) Authorize an individual to whomn a medical task is delegated ko delegate the performance of that task to another individual;

(3) Except as provided in divisions (D)(4) to {7} of this sectlon, authorize a physician to delegate the administration of anesthesla, controlled substances,
drugs administered intravenously, or any other drug or categery of drug the board considers to be inappropriate for delegation;

{4) Prevent an individual from engaging in an activity performad for a handicapped chitd as a service needed to meet the educational needs of the child,
as identified in the individualized education program devetoped for the child under Chapter 3323, of the Revised Code;

(5) Conflict with any provision of the Revised Code that specifically authorizas an individval to perform a particular task;

(6) Conflict with any rule adopted pursuant to the Revised Code that s in effect on the-effective-date-ef-this-section Aprl 10, 2001, as long as the rule
remalns in effect, specifically autherizing an Individual to perform a particular task;

{7) Prohiblt a perfusionist from administering drugs intravenously while practicing as a perfusionist;
(8) Authorize a physician assistant, anesthestologist assistant, or any other professional regulated by the board Yo delegate tasks pursuank to this section.

SECTION 2, That existing sections 313.05, 313.08, 313.10, 325.17, 3705.16, 3705.29, 3705.99, 3901.21, 4705.01, and 4731.053 of the Revised Code
are heraby repealed.
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