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Appellant’s Amended Application For Reopening Pursuant To S.Ct.Prac.R. 11.06 

______________________________________________________________________________ 
 

Appellant moves this Court to grant this Application for Reopening under S.Ct.Prac.R. 

11.06 and State v. Murnahan, 63 Ohio St.3d 60, 583 N.E.2d 1204 (1992). Appointed counsel did 

not provide Appellant with effective assistance of counsel in his direct appeal of right to this 

court. Appellant has attached a Memorandum in Support and affidavit of counsel. (Exhibit A).  
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 Fax: 614-365-9145 
 Email: gatterdam@carpenterlipps.com 
  Counsel for James T. Conway III 
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Memorandum in Support 
 
 Appellant requests this Court to consider and grant this application even though he is 

filing it outside the ninety days proscribed by this Court’s applicable Rule. S.Ct.Prac.R. 

11.06(A). Conway is aware that this Court previously ruled on application for reopening in this 

case. State v. Conway, 110 Ohio St.3d 1461, 2006-Ohio-4288, 852 N.E.2d 1211. 

 This Court should not treat this pleading as a successor application as the term is 

normally understood. Conway is not identifying different propositions that appellate counsel 

failed to raise other than those he raised in his initial application. Instead, Conway is submitting 

additional evidence, recently discovered, that he was precluded from submitting in support of his 

initial application.  

 This Court has recognized that factual development may be required in reopening 

proceedings. Morgan v. Eads, 104 Ohio St.3d 142, 2004-Ohio-6110, 818 N.E.2d 1167, ¶ 13.   

Conway in his initial application requested leave to conduct factual development. This Court 

summarily denied his initial application. During federal habeas proceedings (Conway v. Houk, 

U.S. District Court for the Southern District of Ohio Case No. 2:07-cv-947), the District Court 

granted Conway leave to conduct the depositions of direct appeal counsel, David J. Graeff and 

Todd W. Barstow.  The District Court found that Conway had good cause for not developing this 

evidence earlier and ordered this evidence to be exhausted in state court.  Conway v. Houk, 

Opinion and Order, No. 2:07-cv-947 (S.D. Ohio Mar. 1, 2016).  Accordingly, Conway files this 

application for purposes of placing the transcripts of those depositions before this Court for it to 

reconsider its prior ruling.  Conway submits that the District Court’s good cause finding and 

order satisfies S.Ct.Prac.R.11.06(B)(2). 

 The trial court appointed Attorney Barstow (“Barstow”) to represent Appellant on direct 
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appeal. Barstow had previously interned for the trial judge. Exhibit B, p. 27. Barstow had begun 

to accept appointments in criminal cases in 1999 and 2000. Id. at p. 13. He had been counsel of 

record in approximately twenty appeals (including civil cases) at the time of Petitioner’s direct 

appeal. Id. at p. 20. Barstow had previously represented on direct appeal other individuals who 

had been sentence to death. Id. at p. 14. Barstow was also counsel of record in another capital 

appeal during the time that he represented Petitioner and that appeal was proceeding on a similar 

time schedule. Id. at pp. 15, 20. 

 The trial court also appointed Attorney David Graeff (“Graeff”) to represent Petitioner. 

Graeff had been appointed to three other capital appeals prior to this case. Exhibit C, p. 10. This 

Court had certified Graeff to act as co-counsel, but not lead counsel for purposes of capital 

appeals. Id. at p. 9. Graeff acted as lead counsel on Petitioner’s direct appeal because he had 

more experience in capital cases. Exhibit B, p. 35. 

A. Appellate counsel were not adequately compensated. 

This Court compensated direct appeal counsel at the rate of fifty dollars per hour. Exhibit 

B, p. 39; Exhibit C, p. 25. Barstow’s normal billing rate was $175.00 per hour. Exhibit B, p. 40. 

Graeff, if retained for purposes of a direct appeal in a capital case, would charge between fifty to 

seventy-five thousand dollars. Exhibit C, p. 26. The maximum court appointed fee for 

representing a defendant on direct appeal in a capital case was five thousand dollars. Id. The rate 

of compensation did not cover Barstow’s overheard. Exhibit B, p. 40.  

The rate of compensation was so low, that Graeff lost money accepting the appointment. 

Exhibit C, p. 13. He did not put all of his hours on his fee application because the number of 

hours he worked exceeded the number of hours for which he would be paid. Id. at p. 25.   

B. Appellate counsel recognized that the ABA Standards constituted the prevailing 
standards of practice. 
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The ABA standards for appellate counsel were being taught at death penalty seminars at 

the time of Petitioner’s direct appeal. Exhibit B, p. 18-19. 

Barstow believed the following standards of practice were in existence at the time of 

Petitioner’s direct appeal, namely that counsel a) was required to insure that the record was 

complete (id. at p. 25, Barstow Exhibit B, ¶ 4); b) when identifying the issues to be raised, 

counsel must review the entire record (id. at p. 24, Barstow Exhibit B, ¶ 5); c) must have 

knowledge of the most recent developments in the areas of capital and non-capital criminal law 

(id. Barstow Exhibit B, ¶¶ 6-7); d) should not winnow issues (id. at pp. 22-25, Barstow Exhibit 

B, ¶ 8); and e) needs to federalize issues to preserve them for review (id. at pp. 23, 25, Barstow 

Exhibit B, ¶ 9). Barstow does not have any disagreement with the ABA standards. Id. at p. 20. 

Graeff agrees with the ABA standards except that counsel a) does not have an obligation 

to re-investigate the case (Exhibit C, pp. 10-11), and b) should winnow the issues (id. at pp. 15, 

34). 

C. Appellate counsel unreasonably drafted Appellant’s appellate brief. 

Barstow did not meet with the trial attorneys. Exhibit B, pp. 41-42. Graeff met with both 

trial attorneys. Exhibit C, pp. 26, 29. Brian Rigg, one of the attorneys who represented Petitioner 

at trial is a very close friend of Graeff. Id. at p. 19.  

 Barstow met with Petitioner twice while he was still in the Franklin County Jail. He did 

not visit Petitioner after he was conveyed to Death Row. Exhibit B, pp. 31-32. Graeff did not 

meet with Petitioner because the client preferred communicating by letter. Exhibit C, p. 22. 

The two appellate attorneys shared a copy of the transcript. They did not have their own 

copy. Exhibit C, p. 27. Barstow reviewed the pleadings and exhibits after they were transferred 

to this Court. Exhibit B, pp. 35-36.  
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Barstow spent 27.5 hours reading the transcript which is approximately three thousand 

pages in length. Exhibit B, p. 28. Graeff read the entire record. Exhibit C, pp. 22-23. 

Barstow spent twenty hours researching and nineteen hours drafting the portions of the 

brief for which he was responsible. Exhibit B, p. 47. Graeff remembers drafting most of the 

propositions of law related to the death penalty. Barstow drafted the first nine propositions of 

law. Exhibit C, pp. 27-28. 

Appellate counsel did not file a reply brief in response to the State’s merit brief. Exhibit 

B, p. 67. They also did not file a motion for reconsideration after this Court rendered its decision. 

Id. at p. 69.  

D.  Appellate Counsel Failed To Raise Arguably Meritorious Issues. 

 Appellate counsel failed to raise the following three propositions of law in Appellant’s 

briefing: 

PROPOSITION OF LAW NO. I 

 TRIAL COUNSEL’S ACTS AND OMISSIONS DEPRIVED APPELLANT 
OF HIS RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL. U.S. 
Constitution, Sixth and Fourteenth Amendments.  

 
 Appellate counsel in the Ohio Supreme Court raised three propositions involving 

ineffective assistance of counsel. (Propositions of Law Nos. IV, VII, and XIX). However 

appellate counsel failed to raise six additional aspects of counsel’s performance that prejudiced 

Petitioner.  

1. Defense counsel failed to object to prejudicial questioning by State. 
 
 The State called Ronnie Trent to testify. During the State’s direct examination of Trent, 

the prosecutor elicited testimony by the phrasing of her question, on Petitioner’s other pending 

capital case. (Tr. 1825). Trial counsel did not object to this prejudicial line of questioning and 
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Trent’s answers. The trial court had earlier ruled that the prosecution was not to broach the issue 

of Petitioner’s other pending capital case. (Tr. 110). 

Barstow believes that Trent’s reference to Petitioner’s other capital case was unduly 

prejudicial to Petitioner. Exhibit B, p. 70. Barstow believes that the trial counsel should have 

objected to this portion of Trent’s testimony and possibly have requested a mistrial. Id. at pp. 70-

71. The trial court did not need to have entered an order precluding Trent’s testimony as to the 

other capital case for trial counsel to have objected. Id. at p. 71. 

Graeff does not believe that trial counsel should have objected or requested a cautionary 

instruction it would have emphasized for the jury the prejudicial nature of this testimony. Exhibit 

C, pp. 37-38. Graeff believes if a trial court erroneously overrules counsel’s objection to 

inadmissible testimony or evidence, the appellate court will often only find the wrongful 

admission is an isolated incident that does not warrant the granting of relief. Id. at p. 38. 

2.  Defense counsel failed to go forward at the hearing on the motion to suppress. 
 
 Defense counsel, with exception of one part of the motion, did not present any testimony 

and other evidence in support of the multi-branch motion to suppress. (Tr. 6).  Instead, defense 

counsel submitted the transcripts from the suppression hearing in Appellant’s other capital case. 

(Id). The only part of the multi-branch motion to suppress that defense counsel presented live 

testimony involved the pretrial eyewitness identification procedures. (Tr. 7).  

 Barstow believes that trial counsel may have been ineffective for stipulating to the 

admission of the transcript from Petitioner’s other case rather than presenting live testimony in 

support of the motion. Exhibit B, p. 57. Graeff believes that “[t]he motion to suppress is not an 

ineffective assistance of counsel because of those Supreme Court cases, Kimmel versus Morrison 

I think [sic] one of the leading cases. And so the cases even say that there’s no constitutional 
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obligation on the part of trial counsel to even file a motion to suppress.” Exhibit C, p. 40. 

3. Defense counsel failed to present the testimony of firearms expert Jeff Hilson. 
 
 Trial counsel called to testify firearms expert, Jeff Hilson. (Tr. 2189). The prosecution 

voir dired the expert concerning his qualifications. (Tr. 2190). The trial court ruled that Hilson 

would be permitted to testify. (Tr. 2372).  However, defense counsel never called Hilson to 

testify. His testimony would have called into question Ronald Trent’s testimony on an issue 

critical to this case.  

 Trent testified that Appellant told him that he (Conway) “a .45 out of the trunk of the car, 

asked his brother to point out who it was [that had stabbed him]. He cocked the .45 to make sure 

it was loaded and started shooting at the guy. The guy was running away from him, he started 

shooting at him. He pulled somebody in front of him, but he said he kept shooting anyway, it’s a 

.45 and it will go through both of them.” (Tr. 1876). The prosecution repeatedly referenced this 

statement in closing argument. (Tr. 2609-10, 2620, 2626, 2544).  

 Hilson could have addressed the issue of a .45 caliber round having the penetrating 

capability claimed by Trent. In addition, Hilson could have presented an explanation as to how 

the .45 caliber pistol could have been so readily discharged. Trial counsel informed the trial court 

they wanted Hilson to address this issue in his testimony. (Tr. 2197). 

Barstow believes that if the defense counsel thought that this testimony that Petitioner 

kept shooting was prejudicial, counsel should have called a ballistics expert to testify. Exhibit B, 

pp. 71-72. Graeff believes that counsel should not have called a ballistics expert because the 

expert’s testimony would have only served to emphasize Trent’s testimony concerning 

Petitioner’s purported statement. Exhibit C, p. 44. 

4.  Trial counsel failed to provide discovery concerning the computer simulation. 
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 An expert retained by the defense, James Cope, prepared a computer simulation of the 

shooting. Trial counsel did not provide discovery as to the simulation and the report of the 

expert. (Tr. 2063). The trial court ruled that because counsel had not timely provided discovery, 

counsel could not use the computer simulation as substantive evidence. (Tr. 2070, 2526). Trial 

counsel failed to proffer the qualifications of the expert and his testimony. Instead, they only 

proffered the contents of Exhibits 34-38 and the existence of the videotape. (Tr. 2220-2221).  

Both Graeff and Barstow believe that the trial counsel’s performance was deficient 

because defense counsel did not provide the required discovery, leading to the court’s prohibition 

of the testimony of the expert and the simulation he prepared for use at trial. Exhibit B, p. 62; 

Exhibit C, p. 46.  

5. Trial counsel failed to excuse a death-prone juror during voir dire. 
 
 During voir dire, prospective juror Frank Finegold initially stated that he was “…in favor 

of the death penalty.” (Tr. 525). Upon further questioning, Finegold was asked “if everything 

was found beyond a reasonable doubt, then death would be the appropriate penalty?” Finegold 

agreed with that statement. (Tr. 540).  

Barstow does not believe that Finegold’s views on the death penalty disqualified him 

from sitting on the jury. Exhibit B, p. 65. Graeff, if he had been trial counsel, would have moved 

the court to excuse Prospective Juror Finegold because he could not have fairly considered a 

sentence of less than death. Exhibit C, p. 57-58. 

6. Trial counsel failed to object to an infirm mitigation instruction. 

 Trial counsel failed to object to the trial court’s instruction regarding the course-of-

conduct capital specification. (Tr. 2646). The trial court’s instruction required the jury to apply 

the doctrine of transferred intent to the aggravated murder charge and the aggravating 
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circumstance of course of conduct. 

PROPOSITION OF LAW NO. 2 

R.C.  2949.22(A)(1) MANDATING LETHAL INJECTION AS THE MEANS 
OF EXECUTION IN OHIO, IS UNCONSTITUTIONAL.  

 
 R.C. 2949.22 (B)(1) violates the due process protection of life, and the Eighth Amendment 

because lethal injection inflicts torturous, gratuitous, and inhumane pain, suffering, and anguish 

upon the person executed. U.S. Const. amends. VIII, XIV; Ohio Const. art. I §§ 9, 10, 16; In Re 

Kemmler, 136 U.S. 436, 10 S. Ct. 930, 34 L. Ed. 519 (1890).     

PROPOSITION OF LAW NO. 3 

PROSECUTORIAL MISCONDUCT AT APPELLANT’S TRIAL 
RENDERED TRIAL COUNSEL INEFFECTIVE. 

 Ronald Trent testified that Conway said that he kept firing because he knew that the bullets 

would pass through Gervais and hit his intended target Mandel Williams. See Proposition of Law 

No. 1, sub-part 3, supra. The prosecution did not provide this statement in discovery. As a result, 

defense counsel was not prepared to address this portion of Trent’s testimony. Tr. 2926-29. The 

prosecution was in possession of Trent’s statements in which he claimed that Appellant knew that a 

.45 could pass through one person and strike another person was documented and the statement 

should have been disclosed to Conway’s trial attorneys. The failure to disclose the statement 

constituted prosecutorial misconduct. Berger v. United States, 295 U.S. 78 (1935). This failure 

rendered Conway’s trial attorneys ineffective because they were not able to prepare for Trent’s 

testimony. Strickland v. Washington, 466 U.S. 668 (1984). The prosecution’s failure to disclose this 

statement violated Conway’s rights to a fair trial and the effective assistance of counsel as 

guaranteed by the Fifth, Sixth, Eighth, Ninth and Fourteenth Amendments to the U.S. Constitution. 

Conclusion 

 Wherefore Appellant Conway requests that this Court consider this application in 
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conjunction with his prior application, rule that Conway was denied effective assistance of 

counsel on his direct appeal to this Court, or in the alternative grant Conway an evidentiary 

hearing, after which it rules that Conway was denied effective assistance of counsel in this Court. 

Respectfully submitted, 

               /s/ Marc S. Triplett 
  Marc S. Triplett (0021222) 
 332 South Main Street 
  Bellefontaine, OH 43311 

Telephone: 937-593-6591 
  Fax: 937-593-2876  
  E-mail: marctrip@earthlink.net 
  Counsel of Record  

 
 AND 

                                                       /s/ Kort W. Gatterdam 
 Kort W. Gatterdam (0040434) 
 Carpenter Lipps & Leland LLP 
 280 Plaza, Suite 1300 
 280 North High Street 
 Columbus, Ohio 43215 
 Telephone: 614-365-4100 
 Fax: 614-365-9145 
 Email: gatterdam@carpenterlipps.com 
       

Counsel for James T. Conway III 
 

Certificate Of Service 
 

 I hereby certify that a true copy of the foregoing Appellant’s Amended Application For 

Reopening Pursuant To S.Ct.Prac.R. 11.06 was forwarded by first-class, postage prepaid to 

Steven L. Taylor, Chief Counsel, Appellate Division, Office of the Franklin County Prosecuting 

Attorney, 373 South High Street, 13th Floor, Columbus, Ohio 43215, on this 21st day of July, 

2016.        

      /s/ Kort W. Gatterdam 
Kort W. Gatterdam (0040434)  
Counsel for James T. Conway, III 
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