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STATEMENT OF FACTS: 

 This case involves the sale of a property involving five parcels to Julia Realty, LTD., on 

February 1, 2013 for $367,500.  The owner, by and through counsel filed a complaint against the 

valuation of real property with the Cuyahoga County Board of Revision on April 1, 2013.  A 

hearing was held on the merits, with the Appellant submitting the HUD-1 Settlement Statement, 

Conveyance Fee Statement, Warranty Deed, and a Draft version and Final version of the 

Purchase Contract into evidence in support of an arm’s length sale.  (See evidence.)  A decision 

of no change was rendered by the Board of Revision on October 22, 2013.  (Appx. 19.)  The case 

was subsequently appealed to the Board of Tax Appeals on November 21, 2013. 

 The Board of Tax Appeals heard the case on June 19, 2014, with the final day to file 

written arguments being June 19, 2014.  On October 28, 2014 the Supreme Court of Ohio 

decided Olentangy Local Schools Bd. of Edn. v. Delaware Cty. Bd. of Revision, 141 Ohio St.3d 

243, 2014-Ohio-4723.  On February 2, 2015, based on the decision in Olentangy, the Board of 

Tax Appeals issued a decision of no change for tax year 2012; however there was no ruling given 

for tax years 2013 or 2014.  (Appx. 15.)  On March 4, 2015, Appellant filed with the Cuyahoga 

County Board of Revision requesting hearings on the undecided tax years 2013 and 2014 in 

accordance with the continuing complaint provisions of R.C. 5715.19(D).   

 A hearing was held on May 13, 2015 by the Cuyahoga County Board of Revision 

wherein counsel for the school district argued lack of jurisdiction based on a convergence of a 

second filing within a triennium and res judicata.  (See audio recording.)  Appellant entered 

testimony from the owner of the property that the owner had learned of the upcoming sale 

online.  During the bidding there were five different parties competing against one another to 

purchase the property.  The reserve bid was well exceeded, and bidding continued until the 
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property sold to appellant for a high bid of $350,000, plus a premium of $17,500 for a total 

contract price of $367,500.  The contract was drawn up and executed by the parties.  A closing 

took place wherein funds were exchanged on January 30, 2013, the transfer taxes were paid as 

demonstrated on the conveyance fee statement and a general warranty deed was filed on 

February 1, 2013.  The owner also gave testimony that he felt the price reflected the market value 

of the property, and he also testified to a conversation the he had with the seller wherein the 

seller likewise had stated that the seller felt the price reflected the market value.  Also introduced 

into evidence was a written conversation between the buyer and seller likewise documenting this 

conversation.  (See audio recording, evidence).  On May 18, 2015, the Cuyahoga County Board 

of Revision issued a ruling of no change, referencing res judicata as the reason.  (Appx. 13.)  On 

June 16, 2015 an appeal was filed with the Board of Tax Appeals.  A hearing was held on January 

12, 2016, wherein only representation of the Appellant appeared, entered arguments against the 

application of res judicata to this case and resubmitted evidence that had previously been 

submitted to the BOR.  On March 14, 2016, the Board of Tax Appeals decided that collateral 

estoppel applied and therefore upheld the no change order.  (Appx. 8.)  On April 12, 2016, this 

appeal ensued.  (Appx. 1.)     

ARGUMENT 

  Proposition of Law No. I: 

  Due Process requires notice of the standard being 

  applied to the case. 
 

 At the first BOR hearing to address the initial complaint, the Appellant introduced two 

versions of the contract, a draft and a final, the conveyance fee statement, the settlement 

statement, and the general warranty deed.  These documents were introduced at that time in order 

to meet, and/or exceed, the burden of proof on appellant.  See Cummins Property Servs., L.L.C. v. 
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Franklin Cty. Bd. of Revision, 117 Ohio St.3d 516, 2008-Ohio-1473.  In Cummins, the Court 

stated, “the initial burden on a party presenting evidence of a sale is not a heavy one, where the 

sale on its face appears to be recent and at arm’s length.”  Cummins, 117 Ohio St.3d 516, 2008-

Ohio-1473, 885 N.E.2d 222, at ¶ 41.  This is because the purpose of former R.C. 5713.03 was “to 

promote the use of the recent sale to determine the value of the property and thereby minimize 

the need for other evidence when a recent sale price is available.  Id.  This standard for a recent, 

arm’s length sale, and the burden it places on the taxpayer has been cited and recited abundantly 

by both the Court and the BTA.  This was the known standard at the time of the first BOR 

hearing, and during the pendency of the first BTA proceedings.   

  As discussed in the Statement of Facts, the BTA held their first hearing on this case on 

June 19, 2014.  It was based on the prior record and evidence submitted at the previous BOR 

hearing.  Likewise, the final day to submit written arguments to the BTA was June 19, 2014.  

After this occurred, on October 28, 2014, the Supreme Court of Ohio issued a ruling in the case 

of Olentangy Local Schools Bd. of Edn. v. Delaware Cty Bd. of Revision, 141 Ohio St.3d 243, 

2014-Ohio-4723.  The BTA then went on to reach their decision based entirely on this new 

Olentangy decision.  In Olentangy, the Supreme Court of Ohio established a new standard for 

voluntary auctions which “reverses the typical presumption that a sale price is the best evidence 

of a property’s value when the underlying transaction was an auction…  Accordingly, we 

likewise adjust the typical burdens of proof with regard to sale prices.  Namely, the opponent of a 

sale price has a very light burden to establish that a transaction was on its face an auction or a 

forced sale.  Once that threshold is crossed, then the proponent of the sale price bears the burden 

to prove that the sale was nevertheless an arm’s-length transaction between typically motivated 

parties and should therefore be regarded as the best evidence of the property’s value.”  Olentangy 
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Local Schools Bd. of Edn. v. Delaware Cty. Bd. of Revision, 141 Ohio St.3d 243, 2014-Ohio-

4723 at ¶ 43.  Prior to this, it was an unanswered question as to whether R.C. 5713.04 applied to 

both voluntary and involuntary auctions, with the BTA repeatedly recognizing that “the sale 

prices of parcels sold at auction are nevertheless the best evidence of value when all of the 

elements of an arm’s-length transaction are present.”  Id at ¶ 28, 39.  This new standard, 

therefore, changed the burden of proof required of appellant, and likewise changed the level of 

evidence and types of evidence that would need to be submitted in order to meet these new, 

increased requirements. 

 Here, the appellant is being deprived of their property, their money, through taxation, and 

therefore they are entitled to challenge the valuation of their property upon which the taxes are 

derived.  In order to do this, the State of Ohio has established a process by which the taxpayer 

can make such challenges, first to the county board of revision, and then appeal those decisions 

in the event they disagree, to the Board of Tax Appeals or through the court system.  One of the 

most important parts of that however, is that the taxpayer must be able to know what the standard 

is by which their case will be measured.  This allows them to submit the required evidence or 

documentation necessary to substantiate their claim.  If there is one standard in place at the time 

the taxpayer attempts to validate their claim, and they meet that standard, and then the standard is 

changed to something else, after their opportunity to submit evidence or make arguments has 

already passed, then there is no standard.  Simply put, it is impossible for a taxpayer to meet a 

standard, or a burden of proof, if it changes after their opportunity to be heard has already 

passed.  That is what has happened here.   

At the time of the BOR hearing and during the subsequent appeal to the BTA, the 

appellant submitted more than sufficient evidence to meet their burden as it existed at that time.  
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It was only after the hearing on the previous record, and after the deadline to submit any 

additional documentation or arguments, that the Olentangy decision came down.  Therefore, 

appellant had no knowledge of an increased standard and no knowledge of a heavier burden that 

would require additional types of evidence to be submitted.  Now, the county and the school 

board is attempting to prevent appellant from being able to submit this additional evidence on the 

record, and to have it be heard and judged on its merits, by claiming that collateral estoppel 

should apply.  To do this would be fundamentally unfair, it would be an upending of the process, 

and would effectively deny appellant his opportunity to fairly contest the valuation of his 

property for tax purposes.   

Proposition of Law II:   

Collateral estoppel is not applicable when a change 

in law has occurred after trial, but before disposition. 
 

 The second point of error that appellant argues is that the BTA misapplied the application 

of collateral estoppel when considering the three-prong test of applicability.  As noted by the 

Court in Superior, “there is a narrow range of applicability for the doctrine of collateral estoppel 

in tax proceedings.”  See Superior’s Brand Meats, Inc. v. Lindley (1980), 62 Ohio St.2d 133, 

135-136, ***.  In New Winchester Gardens, Ltd. v. Franklin Cty. Bd. of Revision (1997), 80 Ohio 

St.3d 36, the court stated: “In Thompson v. Wing (1994) 70 Ohio St.3d 176, 183, ***, we stated 

that collateral estoppel was applicable when the fact or issue ‘(1) was actually and directly 

litigated in the prior action, (2) was passed upon and determined by a court of competent 

jurisdiction, and (3) when the party against whom collateral estoppel is asserted was in privity 

with the party to the prior action.’”  Id. At 41.   

 This test was applied by the BTA against tax years 2013 and 2014 in the second BTA 

decision.  According to the BTA, the previous determination that tax year 2012 was not an arm’s 
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length sale, which was based entirely on the after-the-fact change of the standard and burden of 

proof in Olentangy, constituted the time that the arm’s length sale issue was actually and directly 

litigated.  The problem with that, is that it wasn’t.  The first BTA decision pertaining to tax year 

2012 was based entirely on the sale being a voluntary auction, a new standard being applied, and 

the appellant not meeting that new standard.  The crux of the case, the central issue of law upon 

which the case hinged and was decided upon had never once been uttered by either party.  No 

evidence had been submitted as to that issue, no arguments made, no litigation of any kind.  This 

was because nobody knew about it; not the attorneys, not the BOR.   It did not exist at that point 

in time.  What it means to litigate the issue of an arm’s length sale now for a voluntary auction is 

substantially different from what it meant before Olentangy; the presumptions have been 

reversed, the burdens have been elevated for the taxpayer, the levels and types of evidence 

required to substantiate a claim has been increased.  See Olentangy Local Schools Bd. of Edn. v. 

Delaware Cty. Bd. of Revision, 141 Ohio St.3d 243, 2014-Ohio-4723 at ¶ 43.  Ultimately, 

litigating one versus the other are two very different things.  This is especially true when there 

was no notice or opportunity to actually litigate the issue after these changes were made.  

Therefore, how can it be determined that an issue has been “actually and directly” litigated when 

key components of the issue did not exist at the time of the litigation?  Thus, the first prong has 

not been met and the BTA erred in how it applied the test to this case.   

   Proposition of Law III: 

  The General Assembly has codified in R.C. 5715.19(A)(2) when 

  collateral estoppel should and should not apply in property tax cases. 
 

 We also challenge the larger question of whether the doctrine of collateral estoppel, 

separate and apart from the formal structure established by the General Assembly in R.C. 

5715.19(A)(2), is applicable at all in property tax complaints.  Both Superior, and the other 
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Supreme Court decisions cited by the BTA to support the use of collateral estoppel in tax 

proceedings are all from the 1980’s and 1990’s; prior to the codification of R.C. 5715.19(A)(2).  

(The original effective date of R.C. 5715.19(A)(2) is March 4, 2002.)  This section of statute 

establishes a system by which it is answered when a taxpayer may re-litigate the issue of a 

property’s valuation.  A plain reading of R.C. 5715.19(A)(2) suggests that the General Assembly 

was establishing the boundaries by which claim preclusion and issue preclusion would be 

applied to a taxpayer in that the statute sets out the boundaries and establishes the scope of those 

events.  A taxpayer may file and litigate once every three year cycle to challenge any issues 

surrounding the valuation of their property and; if they have already done so once in that cycle, 

they are precluded from doing so again, unless they meet a specific exception.   

 The specific issue at hand here, whether the property was sold in an arm’s length 

transaction, is actually explicitly covered by R.C. 5715.19(A)(2)(a).  Given that the legislature 

has already created a statute that specifically addresses the question that was presented to the 

BTA; when can a taxpayer litigate or possibly re-litigate the issue of whether a property was sold 

in an arm’s length transaction; it was inappropriate of the BTA to ignore the statute and instead 

rely on case law that existed prior to the statute, and that we argue should be supplanted by the 

statute.   Therefore, we would challenge the BTA’s reliance on the 3-prong collateral estoppel test 

at all, as opposed to basing their decision on the framework provided by the General Assembly in 

R.C. 5715.19(A)(2), to deal with questions about re-litigation within a triennium.   Had they 

done so, we believe that R.C. 5715.19(A)(2)(a) as well as the continuing complaint provisions of 

R.C. 5715.19(D) would have been instructive and determinative.     

  Proposition of Law IV: 

  Jurisdictional issues should be determined as of the time 

  the complaint is filed; by process of statute or actual filing 
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 The third point of error that appellant argues is in essence an argument that relies on pure 

chronology, in that the BTA erred by looking at what the BOR did after the tax-year-2013 

complaint would statutorily be considered filed.  Both the appellees and the BTA are treating the 

2013 and 2014 tax years as though they were distinct filings, separate from the tax year 2012 

filing; in that, the tax year 2012 filing serves as the basis upon which collateral estoppel is being 

asserted against tax years 2013 and 2014.  (If they are viewed as a collective unit, then collateral 

estoppel could not be asserted against a case which is itself still ongoing.)  This is, we believe, 

the correct way to view it.  R.C. 5715.19(D) states, “In such case, the original complaint shall 

continue in effect without further filing by the original taxpayer, the original taxpayer's assignee, 

or any other person or entity authorized to file a complaint under this section.”  This division 

expressly clarifies that the taxpayer does not need to submit a new filing each year while the 

complaint is working its way through the process; instead, the statute essentially automatically 

does this.  This logic is further expressed in 1495 Jaeger L.L.C. where the Court gave guidance 

that, in the event where the BTA gave a ruling on one year, but not the subsequent years, that the 

taxpayer may invoke the continuing-complaint provision at the board of revision itself.  1495 

Jaeger L.L.C. v. Cuyahoga Cty. Bd. of Revision, 132 Ohio St.3d, 2012-Ohio-2680 at ¶ 21.  

Likewise, the taxpayer “would have the right to appeal an adverse ruling by the board of revision 

to the BTA – not as part of the former BTA case, but as a brand-new BTA appeal.”  Id.   

Even if each tax year is viewed as a distinct filing, the decision on tax year 2012 would 

not preclude a decision on the merits of tax years 2013 and 2014.  In the case of Soyko 

Kulchystsky, v. Cuyahoga Cty. Bd. of Revision, the identical appellees argued that no jurisdiction 

existed to hear Soyko’s second protective filing, after the first had been decided by the BTA.  

(Instead of relying solely on continuing complaint provisions, Soyko submitted a second filing 
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while the first was still going through the appeals process out of “an abundance of caution.”)  

Soyko Kulchystsky v. Cuyahoga Cty. Bd. of Revision, 141 Ohio St.3d 43, 2014-Ohio-4511.  The 

reason appellees gave in their brief was that, “when the sale at issue has been found, with respect 

to a prior complaint, not to have been at arm’s length, “the complainant may not file a second 

complaint within the interim period and urge that the sale price furnishes the criterion of value, 

because the sale price was already ‘taken into consideration’ for the earlier year.” Id at ¶ 35.  

Appellees lost the case because the Court reasoned that jurisdictional issues are determined at the 

time of filing, and at the time Soyko filed his second protective filing, the merits of the first filing 

had not yet been taken into consideration.  Id at ¶ 28 – 36.  The same appellees are back again 

with the same argument:  there is a jurisdictional issue preventing the hearing of the second tax 

year, because the first tax year has already been decided upon.  The appellees have changed the 

words slightly from second filing within a triennium to collateral estoppel, even though the 

concept; that the issue has already been heard and decided upon and therefore cannot be reheard, 

remains identical.  Properly formulated, the crux of the matter is whether jurisdiction over the 

tax-year-2013 complaint should be determined as of the time the complaint was statutorily filed, 

or instead be determined in light of the entire course of proceedings on the earlier complaint – 

even events that occurred after R.C. 5715.19(D) became operational to effectively file the tax-

year-2013 complaint.  See Id at ¶ 29. 

 As with this Court in Soyko, we believe that all jurisdictional issues are determined at the 

time of filing.  We also believe, and assert, that doing a protective filing like Soyko did is 

unnecessary; and that relying on the operation of the statute to do so is sufficient.  R.C. 

5715.19(D) explicitly states that the taxpayer does not need to do so in order to protect and 

preserve their rights as they relate to future tax years when the original case is still ongoing.  In 
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other words, the taxpayer does not lose or gain any rights by not submitting a protective filing, or 

by submitting one “out of an abundance of caution,” like Soyko did.  This, therefore, leads to one 

conclusion:  The appellant constructively filed, by operation of statute, a complaint for tax year 

2013 on March 31, 2014.  (Likewise, similarly for tax year 2014).  This is the last date that 

statute allows a filing to occur; therefore, if the currently ongoing case has not been determined 

by that date, R.C. 5715.19(D) becomes operational and the taxpayer would then have the right to 

address the next succeeding tax year valuation.  See R.C. 5715.19(A)(1) and R.C. 5715.19(D). 

All matters of jurisdiction are determined at the time of filing.  This includes collateral 

estoppel, which is jurisdiction over a particular issue (subject matter) and is based on whether the 

particular issue in question has been fully litigated and decided upon.  At the point in time that 

R.C. 5715.19(D) became operational, on March 31, 2014 according to R.C. 5715.19(A)(1), the 

original filing was still ongoing and had not yet been decided.  Therefore, collateral estoppel as a 

bar to going forward is not applicable or appropriate for tax-year-2013.  The issue of whether an 

arm’s length sale took place had not been litigated at the point in time when the second year 

came into existence.  Had the appellant physically submitted a second filing, like Soyko did, this 

would be clear.  However, it cannot be said that the appellant would gain more rights or lose 

rights by physically submitting a protective second filing; as opposed to relying on R.C. 

5715.19(D), especially when R.C. 5715.19(D) expressly and explicitly tells the taxpayer that 

they do not need to do so.  Therefore, the BTA erred by applying collateral estoppel to this case. 

CONCLUSION 

Ultimately, the appellant has never once had the opportunity to challenge the county’s 

valuation of their property, where the standards, evidentiary levels, and the burdens being placed 

upon them have been known, so that they could then submit the evidence necessary to address  


























































