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IN THE SUPREME COURT OF OHIO

CLEVELAND METROPOLITAN BAR : CASE NO. 2016-0859
ASSOCIATION,

Relator,

v.

KENNETH RONALD DONCHATZ,

Respondent.

RELATOR'S OBJECTIONS TO THE RECOMMENDATION OF THE BOARD

Relator Cleveland Metropolitan Bar Association objects to the recommendation of

the Board of Professional Conduct that Respondent Kenneth Ronald Donchatz be

suspended from the practice of law for two years, with six months stayed, and respectfully

requests that this Court impose an indefinite suspension.

PROCEDURAL HISTORY

On October 21, 2014, the Cleveland Metropolitan Bar Association Certified

Grievance Committee certified a two-count complaint alleging violations of Rules 1.5, 1.8,

3.1, 3.3(a)(1), 3.4(c), and 8.4(c) and (d) of the Rules of Professional Conduct. The

allegations were based upon Respondent Kenneth Ronald Donchatz's misconduct in

connection with his pro se representation in a matter involving Davey Tree Expert

Company in which he filed and then failed to withdraw a satisfaction of judgment when he

had not paid the judgment; his representation of Lin Cracknell for failing to clearly set forth



the scope and nature of his representation; and his acceptance of a $100,000 loan from

Mrs. Cracknell. Relator was subsequently granted leave to amend its complaint, and on

March 23, 2015 an amended complaint was filed with two additional counts alleging

additional violations of Rules 3.1, 3.3(a)(1), 3.4(c), and 8.4(c) and (d) of the Rules of

Professional Conduct. The new allegations stemmed from Respondent's representation of

Carol Hampton in a disciplinary proceeding when he filed a misleading motion in limine

and his representation of Recovery Funding LLC when he filed an improper "Stipulated

Entry and Consent Judgment" and then refused to withdraw it.

A hearing on the matter was held on October 7 and 8, 2015, and the Board issued its

report on June 6, 2016. The Board adopted the findings of fact, conclusions of law and

recommendation of the panel and recommended that Respondent be suspended from the

practice of law for two years, with six months stayed.

FACTS

The Board has thoroughly set forth the facts in its Findings of Fact, Conclusions of

Law, and Recommendations ("Report"), attached here as Appendix A. Relator provides the

following summary.

I. The Davey Tree Matter.

Respondent represented himself in a matter brought by Davey Tree Expert

Company for unpaid invoices. (Report at ¶ 12.) Davey Tree obtained a default judgment,

and sometime later, Respondent filed a Notice of Satisfaction despite not having satisfied

the judgment. (Id.) He never confirmed that the judgment had been paid before filing the

satisfaction; still, he filed it. (Id. at ¶13.) Kevin String, counsel for Davey Tree, alerted

Respondent to the fact the Notice of Satisfaction was improper and that the judgment had
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not been paid, but Respondent refused to withdraw it. (See id. at 111 12, 15.) Even after

confirming that the judgment had not been paid, Respondent did not correct the false

statement with the court. (Id. at 111 12, 17.) Counsel for Davey Tree was forced to file a

motion to have the notice vacated. (Id.) After the judgment was reinstated, Respondent

still refused to pay it. (Id.) Instead, 18 months after the judgment was reinstated, he filed a

Rule 60(B) motion to reconsider the default judgment that had been entered three years

earlier. (Id.) The court denied Respondent's motion and ordered that he pay sanctions.

(See id. at ¶ 18.) It was only then that Respondent finally paid the judgment. (Id. at ¶ 12.)

II. Respondent's Representation Of Lin Cracknell And Acceptance Of Loan.

Respondent began representing Lin Cracknell in 2007. (See Report at ¶ 22.) There

was no written agreement setting forth the scope and nature of the representation, nor was

there any discussion as to what the payment arrangement would be. (See id.) Mrs.

Cracknell testified that when she questioned Respondent about payment, he told her not to

worry about it. (See id.) Respondent claims to have told Mrs. Cracknell that the

representation would be pro bono. (Id. at ¶ 23.) Yet, in May 2013 he suggested that she file

a claim in fee arbitration because, according to Respondent, he had asked her "before how

the legal fees were going to be handled" and did not want to be left "holding the bag on

legal fees." (Id.)

During the course of his representation of Mrs. Cracknell, Respondent accepted a

$100,000 loan from her. Mrs. Cracknell explained that Respondent never put in writing for

her that (1) there were special rules governing transactions between a lawyer and a client,

(2) there was a potential conflict of interest, or (3) she should seek independent counsel
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before making a loan. (Id at ¶ 25.) Respondent only repaid $57,000 to Mrs. Cracknell. (Id.

at 7 26.)

III. Respondent's Representation Of Carol Hampton.

Respondent represented Carol Hampton in a disciplinary proceeding. (Report at ¶

27.) During the course of discovery in the matter, Carol Hampton and her son, Chris

Destocki, testified to having three taped conversations with Attorney J.T. Holt. (Id. at ¶ 28.)

Following the depositions, Respondent requested copies of the tapes from Karen Osmond,

Assistant Disciplinary Counsel assigned to the Hampton matter. (Id. ¶ 29.) Ms. Osmond

provided Respondent with two tape recordings and informed him she did not have a third

tape recording. (Id.) After Respondent requested, for a second time, a copy of the third

tape recording, Ms. Osmond contacted Mr. Holt, who confirmed the third meeting had not

been recorded. (See id. at ¶ 30.) Ms. Osmond relayed to Respondent what Mr. Holt had

confirmed and provided Respondent with Mr. Holt's phone number, inviting him to contact

Mr. Holt to verify the information. (See id.)

One day after learning that the third tape recording did not exist, Respondent filed a

motion in limine that stated:

However, despite two requests to do so, Relator has not produced
this recording, instead taking the position that because Relator does
not possess it, Relator does not have to produce it. But this response
implicates Relator's basic duties as a prosecutor and calls into
question the fundamental fairness of pursuing charges against
Respondent when the prosecutor is fully aware that exculpatory
evidence exists. Respondent now knows without a doubt that a
recording exists that contains statement that exonerate the
Respondent .. . Yet, Relator hides behind a discovery rule rather than
making sure that justice is fulfilled in this case.
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(Report at ¶ 31.) The motion made no mention of the fact that: (1) Ms. Osmond had

investigated whether there was a third tape recording; (2) she had informed Respondent

that the tape recording did not exist; and (3) Respondent had been given the opportunity to

investigate for himself whether the tape existed. (Id. at ¶ 32.) Scott Drexel wrote

Respondent, requesting clarification of the statements made in the motion in limine. (Id. at

33.) Respondent responded to Mr. Drexel after his representation of Ms. Hampton had

ended and defended the statements he had made in the motion, even though they were not

true. (Id. at II 27, 33.)

IV. Respondent's Representation Of Recovery Funding LLC In The
McKibben/Leader Technologies Matter.

Respondent represented Recovery Funding LLC in a matter adverse to Michael

McKibben and Leader Technologies. (Report at ¶ 35.) The parties engaged in mediation

discussions with Magistrate Judge Harilstadt serving as mediator, but were unable to

resolve all issues. (Id. at ¶ 37.)

In early April 2012, Respondent circulated to McKibben and counsel for Leader

Technologies a draft "Stipulated Entry and Consent Judgment" that he testified was

requested by the mediator - the Magistrate. (See Report at ¶ 38.) Robert Storey, counsel

for Leader Technologies, testified that the Magistrate had not requested a Consent

Judgment be drafted; instead the Magistrate had simply asked Respondent to "put [his

proposal] in writing." (Id. at ¶ 39.) Neither McKibben nor Leader Technologies consented

to the draft Consent Judgment. (See id.)

Despite not having the consent of the parties and without direction from the

Magistrate Judge to do so, Respondent submitted the "Stipulated Entry and Consent
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Judgment" with the court. (Report at ¶ 40.) The parties had no notice that Respondent had

submitted the "Stipulated Entry and Consent Judgment" with the court. (Id. at ¶ 41.) The

"Stipulated Entry and Consent Judgment" submitted to the court did not note that it was a

draft or proposed judgment nor did it indicate that there were unresolved issues still

pending. (Id.)

Following entry of the judgment, Mr. McKibben and Mr. Storey both contacted

Respondent informing him that the judgment was not proper and requesting that he

withdraw it. (Report at ¶ 42.) Mr. Storey told Respondent that if he did not withdraw the

judgment, he would be left with "no recourse but to institute disciplinary action," because

of the dishonesty involved in Respondent's conduct. (Id. at ¶ 43.) In response, Respondent

threatened Mr. Storey with an action for frivolous conduct, alleging that Mr. Storey had

"commit[ted] fraud upon the court") and had "defam[ed] opposing counsel." (Id.)

Respondent did not withdraw the "Stipulated Entry and Consent Judgment," arguing

instead that the judgment was proper under Local Rule 25.01—a rule that applies only to

those cases in which "a decision, order, decree, or judgment is rendered." (Report at ¶ 44.)

Mr. McKibben filed an Objection to the "Stipulated Entry and Consent Judgment," asking the

court that it be withdrawn. (Id. at ¶ 45.) Respondent filed an opposition, arguing the

"Stipulated Entry and Consent Judgment" was proper. (Id.)

The Court vacated the "Stipulated Entry and Consent Judgment," holding that there

had been no settlement or agreement among the parties. (Report at ¶ 46.)

OBJECTIONS

Relator takes no exception to the Board's Findings of Fact and Conclusions of Law.

Relator, however, objects to the Board's recommended sanction of a two-year suspension
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with six months stayed. Respondent's misconduct in the four separate matters, coupled

with the aggravating factors found by the Board, warrants an indefinite suspension from

the practice of law.

I Respondent's Misconduct Warrants An Indefinite Suspension.

When imposing sanctions for attorney misconduct, this Court considers several

relevant factors, including "the ethical duties that the lawyer violated and the sanctions

imposed in similar cases." Cleveland Metro. Bar Assn. v. Gruttadaurio, 136 Ohio St.3d 283,

2013-Ohio-3662, 995 N.E.2d 190, ¶ 40. The Court also weighs evidence of aggravating and

mitigating factors in making a final sanction determination. Id. Because this Court is the

final arbiter of misconduct and sanctions in disciplinary cases, it remains "free to exercise

[its] independent judgment as to evidentiary weight and applicable law," and "is not bound

by factual and legal conclusions drawn by either the panel or the board." Disciplinary

Counsel v. Kelly, 121 Ohio St.3d 39, 2009-Ohio-317, 901 N.E.2d 798, ¶ 11.

A. Supreme Court Precedent Supports an Indefinite Suspension.

Respondent was found to have violated on multiple occasions seven Rules of

Professional Conduct: Prof. Cond. R. 1.5(b); Prof. Cond. R. 1.8(a); Prof. Cond. R. 3.1; Prod.

Cond. R. 3.3(a)(1); Prod. Cond. R. 3.4(c); Prof Cond. R. 8.4(c); and Prof. Cond. R. 8.4(d).

(Report at ¶ 47.) But more significantly, the panel found:

■ Respondent never conceded wrongdoing. (Id. at ¶ 49.)

■ Respondent committed multiple offenses and demonstrated a selfish motive.
(Id.)

■ "Respondent's repeated pattern of misconduct calls into question whether
Respondent is worthy of the public's trust and confidence that is essential to
the attorney-client relationship and his fitness to practice." (Id. at ¶ 50.)
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■ "In response to each of the four grievances, Respondent offered explanations
that lacked credibility." (Id. at ¶ 57.) In every case, "Respondent had an easy
explanation for his conduce that "were an attempt to avoid accepting
responsibility for his misconduct." (Id. at ¶ 64.)

■ Of greater concern, according to the panel, his explanations and responses
"call into question his character and integrity as a lawyer." (Id. at ¶ 57.)

As even the panel acknowledged, in the face of similar violations and findings, this

Court has found it appropriate to indefinitely suspend attorneys.

In Disciplinary Counsel v. Frost, 122 Ohio St.3d 219, 2009-Ohio-2870, 909 N.E.2d

1271, the Court found indefinite suspension an appropriate sanction where respondent

"committed acts of dishonesty, engaged in a pattern of misconduct, committed multiple

offenses, and . . . failed to acknowledge the wrongfulness of [the] conduct." Id. at ¶ 37.

While the Court acknowledged the lack of a prior record of professional discipline, the

Court concluded that respondent's prior record "does little to offset the aggravating factors

that are also present." Id. at ¶ 36.

An indefinite suspension was also found to be appropriate in Columbus Bar

Association v. Cooke, 111 Ohio St.3d 290, 2006-Ohio-5709. Just as the panel here found it

"of great[] concern" that Respondent's responses and explanations "call into question his

character and integrity as a lawyer," (Report at ¶ 57), there "[t]he board cited respondent's

dishonesty as the most troubling aspect of the case." Cooke at ¶ 28. And like here, the

board in Cooke noted the respondent lacked "the basic ability to distinguish the truth,

especially when it does not serve his personal interests." Cooke at ¶ 28. In imposing an

indefinite suspension, this Court explained, "[m] any of respondent's ethical lapses are very

serious in and of themselves," but collectively they justified an indefinite suspension. Id. at
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32. Despite respondent's lack of any prior discipline record, the Court concluded that one

mitigating factor "pales in comparison to the many aggravating factors." Id.

Balancing the absence of a disciplinary record with multiple aggravating factors, this

Court adopted an indefinite suspension as an appropriate sanction in Cleveland

Metropolitan Bar Association v. Wrentmore, 138 Ohio St.3d 16, 2013-Ohio-5041. There, this

Court found respondent's "explanation lacks credibility, and his self-serving statements

and misrepresentations are indicative of a calculated attempt to avoid accepting

responsibility for his misconduct." Id. at ¶ 23. In adopting an indefinite suspension, the

Court emphasized that it "do [es] not countenance such behavior." Id.

And in Cleveland Metropolitan Bar Association v. Gruttadaurio, 136 Ohio St.3d 283,

2013-Ohio-3662, 995 N.E.2d 190, this Court found it appropriate to reject the Board's

recommended sanction of a two-year suspension with 18 months stayed and instead

imposed an indefinite suspension. In considering an appropriate sanction, this Court

noted that respondent "fail[ed] to acknowledge the wrongful nature of his conduce and

"his self-serving statements and misrepresentations . . . [were] indicative of a calculated

attempt to avoid accepting responsibility" for his conduct. Id. at ¶ 47. Although respondent

had no prior disciplinary record, the Court explained:

Id. at if 50.

Because we have found that [respondent] has engaged in dishonesty
not only in his handling of his client matters but also in the
disciplinary proceedings before this court, we find that his conduct is
most analogous to those attorneys who have taken their clients'
money, failed to perform the promised legal work, and then failed to
cooperate in the resulting disciplinary investigation. We have
repeatedly held that such misconduct warrants an indefinite
suspension from the practice of law.
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The analyses of Frost, Cooke, Wrentmore, and Gruttadaurio apply equally here.

Respondent has committed multiple acts of dishonesty, engaged in a pattern of misconduct,

failed to acknowledge the wrongfulness of his conduct, and has offered self-serving (albeit

inconsistent) explanations in an attempt to avoid accepting responsibility for his

misconduct. When called on the impropriety of his conduct, he repeatedly defended it and

in some instances, threatened sanctions against the objecting attorney. These are not acts

of an attorney fit to practice in Ohio. This is particularly true here, where Respondent

holds himself out as an "expert in ethics." (Report at ¶ 71.) This Court's precedent

demonstrates that an indefinite suspension is warranted.

B. The Recommended Sanction Is Not Supported by Shaw or
Dettinger or the Lack of Disciplinary Record.

In reaching its decision on a recommended sanction, the panel cited two cases

"particularly appropriate for review"—Disciplinary Counsel v. Shaw, 126 Ohio St.3d 494,

2010-Ohio-4412, and Disciplinary Counsel v. Dettinger, 121 Ohio St.3d 400, 2009-Ohio-

1429—but neither support the Board's recommended sanction. Significantly, neither Shaw

nor Dettinger involved findings that respondent had engaged in acts of dishonesty or acted

with a selfish motive. Because these cases do not consider appropriate sanctions in light of

acts of dishonesty or evidence of a selfish motive, neither is instructive. Moreover, the

decision in Shaw actually supports the finding of a harsher sanction here. There, the Court

recommended a two-year suspension with one year stayed—even without finding

dishonest conduct or evidence of a selfish motive. Shaw at ¶ 29. That suggests that in a

case like this—where Respondent has never conceded wrongdoing, has acted with a selfish
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motive, and has engaged in acts of dishonesty that call into question his character and

integrity as a lawyer—a harsher sanction is warranted.

The panel also pointed to the fact that Respondent had never previously been

disciplined as weighing against the imposition of an indefinite suspension. (Report at

74.) But as demonstrated in Frost, Cooke, Wrentmore, and Gruttadaurio, the lack of

disciplinary record "pales in comparison to the many aggravating factors" in this case.

Cooke at ¶ 32. The lack of a prior disciplinary record cannot tip the scales in favor of a

lesser sanction in the face of Respondent's repeated dishonest conduct across multiple

grievances and his refusal to accept responsibility for his conduct. Nor does it overcome

the impact of his conduct on the profession, the people he represented, opposing counsel,

and the courts.

Without more, Shaw, Dettinger, and the lack of a prior disciplinary record do not

overcome the precedent in Frost, Cooke, Wrentmore, and Gruttadaurio demonstrating that

an indefinite suspension is warranted in this case.

II. CONCLUSION

This Court has repeatedly emphasized "[t]here is simply no place in the legal

profession for those who are unwilling or unable to be honest with clients, the courts, and

their colleagues." Cooke at ¶ 32. In such circumstances, this Court has found indefinite

suspensions to be an appropriate sanction. The Court should do the same here. Relator

respectfully requests that the Court adopt an indefinite suspension as the appropriate

sanction in this case.
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