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Statement of the Case and Facts

When he was 16 years old, Rickym Anderson was charged with offenses related
to two robberies. The first robbery occurred in a garage behind a house on Yale Avenue,
where Dylan Boyd shot Brian Williams, locked Tiesha Preston in the trunk of a car, and
directed Rickym and another juvenile to search the cars in the garage for valuables.
(1/28/2013 T.pp.275, 282, 284, 309). Rickym was present, but he did not hurt or threaten
Mr. Williams or Ms. Preston. (1/28/2012 T.pp.284, 314). The second robbery occurred
behind a house on West Grand Avenue, where Rickym reportedly held Star McGowan
at gunpoint and took her cellular phone while Dylan was present. (1/28/2012 T.pp.351,
356).

After finding probable cause, the juvenile court transferred Rickym’s case to
criminal court, pursuant to the mandatory transfer provisions in R.C. 2152.10(A)(2)(b).
(6/18/2012 Entry and Order Finding Probable Cause and Granting Motion to
Relinquish Jurisdiction and Transfer to General Division, pp.1-2). Rickym and Dylan
proceeded in criminal court on nearly identical charges. On October 24, 2012, Dylan
entered a guilty plea to three felonies, one of them arising from the shooting of Mr.
Williams, and was sentenced to nine years in prison. (11/7/2015 Sentencing
Memorandum, p.1).

Rickym exercised his right to a jury trial, and on January 30, 2013, the jury found
Rickym guilty of three counts of aggravated robbery and one count of kidnapping; but,

the jury found him not guilty of felonious assault. (2/22/2013 Judgment Entry of



Sentence). The trial court sentenced Rickym to 28 years of incarceration, approximately
three times the sentence imposed on Dylan. (2/22/2013 Judgment Entry of Sentence). A
timely appeal followed. On September 26, 2014, the appellate court reversed and
remanded the sentence because the trial court did not make the necessary findings
before imposing consecutive sentences. State v. Anderson (Anderson 1), 2d Dist.
Montgomery No. 25689, 2014-Ohio-4245, 9 87.

On remand, Rickym argued that his sentence should be the same length as, or
shorter than, Dylan’s sentence; that the record did not support his consecutive
sentences; and that the mandatory minimums associated with the adult felony
sentencing scheme were unconstitutional as applied to juveniles. (11/7/2015 Sentencing
Memorandum, pp.1-3, 7-9). At the hearing, the court sentenced Rickym to 11 years for
each aggravated robbery, to run concurrently with each other, and 5 years for the
kidnapping charge, to run consecutively to the 11-year sentence. State v. Anderson
(Anderson II), 2d Dist. Montgomery No. 26525, 2016-Ohio-135, § 5. The court also
merged all of Rickym’s firearm specifications and sentenced him to 3 additional years,
for a total of 19 years of incarceration. Id. This 19-year sentence is 10 years longer than
Rickym’s more-culpable codefendant’s sentence. Id.

In recounting its reasons for Rickym’s sentence, the trial court discussed
Rickym’s culpability as compared to Dylan’s. Id. The court found that Dylan deserved a
shorter sentence than Rickym because “Mr. Boyd admitted what he did and Mr. Boyd
agreed to testify against this Defendant if required.” (11/19/2014 T.pp.15-16). The trial
court indicated that “it's my belief that all three people involved in these were equally

2



culpable,” despite the record showing that Dylan was the leader during the Yale
Avenue incident. (11/19/2014 T.pp.15-16). The trial court also recounted Rickym’s prior
involvement with the juvenile system. (11/19/2014 T.p.18). Finally, the trial court
overruled Rickym’s objections to Ohio’s mandatory sentencing scheme as applied to
juveniles. (11/19/2014 T.p.22). In sentencing Rickym, the trial court specifically noted
that Rickym was “not a kid” during the incidents that led to his arrest, even though he
was 16 at the time. (11/19/2014 T.p.17). Rickym timely appealed.

On appeal, Rickym challenged, among other things, both the impermissible tax
levied against him for exercising his right to a trial and the constitutionality of Ohio’s
mandatory-sentencing scheme as applied to juveniles. Anderson II at § 6. The Second
District held that Rickym’s increased sentence was the result of a “reward” given to
Dylan for pleading guilty. Id. at § 11. The court reasoned that a plea “reward” was
permissible, even though a trial tax was not. Id. The court adduced no other reasons for
the disparate sentences. The court also determined that the Miller v. Alabama line of
reasoning was inapplicable to Rickym’s case, because he was not charged with a
homicide offense or sentenced to life in prison. Id. at 9 34-36. It is from these decisions

that Rickym now appeals.



Argument
Proposition of Law I

When one codefendant who proceeds to trial receives a sentence twice

as long as a codefendant who enters a plea, an appellate court cannot

dispel the possibility of an impermissible trial tax merely by referring

to the disparity as a reward to the codefendant for entering a plea.

Both the U.S. Constitution and the Ohio Constitution guarantee defendants the
right to a trial by jury. Sixth Amendment to the U.S. Constitution; Article I, Section 10,
Ohio Constitution. And, this Court has held that defendants, like Rickym, are
“guaranteed the right to a trial and should never be punished for exercising that right.”
State v. O’Dell, 45 Ohio St.3d 140, 147, 543 N.E.2d 1220 (1989). The Second District
agreed, noting that this fundamental protection is “beyond dispute.” Anderson II, 2016-
Ohio-135, at § 7. The U.S. Supreme Court has also declared that defendants “may not be
punished for exercising a protected statutory or constitutional right.” United States v.
Goodwin, 457 U.S. 368, 372, 102 S.Ct. 2485, 73 L.Ed.2d 74 (1982).

Yet the appellate court circumvented this bedrock protection with a semantic
rephrasing: the court below declared that, in fact, Rickym’s codefendant, Dylan Boyd,
received a sentence reduction for pleading guilty, which resulted in the disparity
between the two sentences. This is not a valid explanation for the sentencing disparity
between the two codefendants, and this Court should direct Ohio courts that such a

disparity must be supported by more than just one codefendant’s decision to proceed to

trial.



Rickym and Dylan’s charges were nearly identical. While Rickym was convicted
of one additional felony, Dylan’s crimes were more severe: he shot someone during a
robbery. And, as a result, he faced a conviction for felonious assault. Anderson II at q 2.
In fact, the trial court held that Rickym and his codefendant were equally culpable. Id. at
9 5. Yet, Rickym was given a total sentence of 19 years, while Dylan received a sentence
of nine years. Id.

While this Court has not yet directly addressed the issue of evaluating “trial
taxes,” many Ohio appellate courts have recognized that, in sentencing two similarly
situated codefendants like Rickym and Dylan, a trial court must be careful not to punish
one of those codefendants for exercising his right to go to trial. See, e.g., State v. Beverly,
2d Dist. Clark No. 2011 CA 64, 2013-Ohio-1365, § 57; State v. Henry, 9th Dist. Summit
No. 27392, 2015-Ohio-5095, § 19; State v. Noble, 12th Dist. Warren No. CA2014-06-080,
2015-Ohio-652, 9 12. Courts have characterized this kind of disparate sentencing as a
“trial tax.” E.g., Beverly at ¢ 57; Henry at 9 18; Noble at § 12. However, the court below
drew a distinction between an impermissible trial tax and what it called a “reward” for
entering a plea and agreeing to testify against Rickym. Anderson 1I, 2016-Ohio-135, at §
11. Offering a sentencing benefit to Dylan for pleading guilty instead of going to trial,
the Second District reasoned, was not punishing Rickym for going to trial, but
rewarding Dylan for not doing so. Id. This characterization is a distinction without a
difference: any mechanism for saddling an equally culpable codefendant who chooses
to exercise his right to trial with a longer sentence, absent a proper justification for the

longer sentence, is an impermissible trial tax.
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Trial-tax arguments are inherently difficult to address, as they implicate the
motivations of a sentencing court. These motivations can be hard to determine, and as
such, trial-tax case law sometimes hinges on actual statements by a court. See, e.g., Henry
at 9 19; Noble at § 13; see also State v. Johnson, 5th Dist. Licking No. 14-CA-54, 2015-Ohio-
1110, § 53 (noting that a trial court explaining its reasoning for disparate sentences
dispels trial-tax concerns). However, this kind of direct evidence is unnecessary when
two similarly situated codefendants come before the same court. The comparison is
much simpler, especially when the court declares unequivocally that it considers both
codefendants “equally culpable.” The semantic exercise of reframing a “trial tax” into a
“plea reward” ignores this simple reality: at no point did either the trial court or the
appellate court determine that Rickym was more culpable or deserved a longer sentence
based on the facts adduced at trial or sentencing. Rather, the similarities between the
two codefendants are evident from the record, as is the trial court’s belief that they were
equally culpable.

Thus, a marked difference between the sentences for two codefendants, where
one of those codefendants entered a plea and the other went to trial, gives rise to trial-
tax concerns. See, e.g., Beverly at § 57; United States v. Wiley, 278 F.2d 500, 503 (7th
Cir.1960). And, if no other evidence appears on the record to justify the large disparity
between the codefendants’ sentences, then the disparity should be construed as a trial
tax, and the impermissibly enhanced sentence should be reversed. Beverly at § 57.

Here, despite adopting exactly this analysis in the past, the Second District has

abandoned this well-reasoned approach, instead declaring that when Rickym “stood on
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his rights and went to trial,” he lost the “reward” of a sentence reduction for pleading
guilty. Anderson II, 2016-Ohio-135, at § 11. This declaration is as dangerous as it is
unambiguous: according to the court below, if an Ohio citizen stands on her rights, she
gets a longer sentence. Disguising trial taxes as missing out on a “reward” for a plea
could do incalculable damage to criminal defendants and the perception of fairness in
Ohio’s criminal justice system. See Noble, 2015-Ohio-652, at § 12 (“The appearance of a
trial tax is impermissible as it creates a chilling effect on one’s constitutional right to
trial.”).

There are numerous reasons a trial court could give for dissimilar sentences for
two codefendants, including prior criminal activity, indications of their danger to
society, or, most simply, different levels of culpability. Neither the appellate court nor
the trial court made any attempt to list any permissible reasons for the sentencing
disparity here, instead saying only that Rickym’s sentence was longer because Dylan
“entered into a plea deal.” Anderson II at § 11. The appellate court asserted that this
reason was “among other” reasons, but it did not provide a single reason for the
disparity beyond that Dylan entered a guilty plea and Rickym did not. Id.

The Second District’s decision unravels protections that Ohio defendants had
against impermissible trial taxes. It could cause other Ohio courts to reframe
impermissible trial taxes into “plea rewards,” insulating trial-tax issues from review.
This Court should therefore reverse Rickym’s sentence and restore meaning to its
proclamation that “a defendant is guaranteed the right to a trial and should never be

punished for exercising that right.” O’Dell, 45 Ohio St.3d at 147, 543 N.E.2d 1220.
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Proposition of Law II

The mandatory sentencing statutes in R.C. 2929 are unconstitutional as
applied to children because they do not permit the trial court to make an
individualized determination about a child’s sentence or the attributes
of youth.

The U.S. Supreme Court has recognized that “a child’s age is far ‘more than a
chronological fact.”” ].D.B. v. North Carolina, 564 U.S. 261, 271, 131 S.Ct. 2394, 180
L.Ed.2d 310 (2011). “It is a fact that generates commonsense conclusions about behavior
and perception.” Id. The Court also recognized that children are different from adults—
even those whose cases are transferred for prosecution in criminal court—as follows:

1) “[C]hildren have a ‘lack of maturity and an underdeveloped sense of
responsibility’ leading to recklessness, impulsivity, and heedless risk-
taking.” Miller v. Alabama, 132 S.Ct. 2455, 2464, 183 L.Ed.2d 407 (2012),
quoting Roper v. Simmons, 543 U.S. 551, 569, 125 S.Ct. 1183, 161 L.Ed.2d 1
(2005).

2) “[C]hildren “are more vulnerable * * * to negative influences and outside
pressures,’ including from their family and peers; they have limited
‘contro[l] over their own environment’ and lack the ability to extricate
themselves from horrific, crime-producing settings.” Miller at 2464; see also
Jason Chein, et al. Peers increase adolescent risk taking by enhancing activity in
the brain’s reward circuitry 14 Dev.Sci. F1, F1 (2011), available at
http:/ /www.ncbi.nlm.nih.gov/pubmed /21499511 (accessed Aug. 3, 2016)
(“One of the hallmarks of adolescent risk taking is that it is much more
likely than that of adults to occur in the presence of peers * * *.”).

3) “[A] child’s character is not as ‘well formed” as an adult’s; his traits are
‘less fixed” and his actions less likely to be ‘evidence of irretrievabl[e]
deprav[ity].”” Miller at 2464, citing Roper at 570.

7 £

The studies cited in Miller demonstrate that children’s “transient rashness, proclivity for
risk, and inability to assess consequences” not only lessen a child’s “moral culpability,”

but also “enhance[] the prospect that as the years go by and neurological development



occurs, [the] ‘deficiencies will be reformed.”” (Citations omitted). Miller at 2464-2465.
Thus, the passage of time, coupled with appropriate services, significantly decreases the
likelihood of recidivism for children. It is imperative that a child’s prospect for change
be considered at sentencing. See Montgomery v. Louisiana, 136 S.Ct. 718, 733, 193 L.Ed.2d
599 (2016) (acknowledging that “Miller took as its starting premise the
principle * * * that ‘children are constitutionally different from adults for purposes of
sentencing’”).

The Second District determined that the Miller line of reasoning was inapplicable
to Rickym’s case because he was not charged with a homicide offense or sentenced to
life in prison. Anderson II, 2016-Ohio-135, at 9§ 34-36. However, as Chief Justice
O’Connor noted in 2014, “the legal lens through which we view [the sentencing of
youth] has changed.” State v. Long, 138 Ohio St.3d 478, 2014-Ohio-849, 8 N.E.3d 890, 9
32 (O’Connor, J., concurring).

Ohio’s mandatory minimum sentencing scheme provides no opportunity for the
sentencing court to consider the child’s age and the mitigating factors of youth; the
child’s family and home environment; the “circumstances relating to youth that may
have played a role in the commission of the crime”; the challenges that the child faces
when navigating the adult, criminal justice system; and, the possibility of rehabilitation
and the child’s capacity for change. See Iowa v. Lyle, 854 N.W.2d 378, 404, fn. 10 (Iowa
2014), citing Miller at 2468. Without these considerations, Ohio’s sentencing scheme is

unconstitutional as applied to children.



A.  The Eighth Amendment requires an individualized determination about a
child’s sentence.

The Eighth Amendment to the U.S. Constitution prohibits the imposition of cruel
and unusual punishment. See Furman v. Georgia, 408 U.S. 238, 239, 92 S.Ct. 2726, 33
L.Ed.2d 346 (1972) (per curiam); Article I, Section 9, Ohio Constitution. This right “flows
from the basic ‘precept of justice that punishment for crime should be graduated and
proportioned” to both the offender and the offense.” Miller, 132 S.Ct. at 2463, 183
L.Ed.2d 407, citing Roper, 543 U.S. at 560, 125 S.Ct. 1183, 161 L.Ed.2d 1. To evaluate a law
under Eighth Amendment standards, a court must first consider whether there is a
community consensus against a practice and then conduct an independent review to
determine “whether the punishment in question violates the Constitution.” In re C.P.,
131 Ohio St.3d 513, 2012-Ohio-1446, 967 N.E.2d 729, § 29. In Miller, the Supreme Court
determined that the Eighth Amendment requires an individualized determination
about the appropriate punishment for children. Miller at 2465-2466. And, contrary to the
Second District’s determination, the Court’s decision was not limited to life-without-
parole sentences. Anderson 1I at § 34-36, 40. Rather, Miller explained that children are
different from adults for all time and in all occasions. But, Ohio’s sentencing scheme
mandates that a court ignore those differences and instead treat children as if they were
adults.
B. Community consensus is not dispositive in an Eighth Amendment analysis.

“Community consensus, while ‘entitled to great weight, is not itself

determinative of whether a punishment is cruel and unusual.” Graham v. Florida, 560
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U.S. 48, 67, 130 S.Ct. 2011, 176 L.Ed.2d 825 (2010), quoting Kennedy v. Louisiana, 554 U.S.
407, 434, 128 S.Ct. 2641, 171 L.Ed.2d 525. In 2014, the Iowa Supreme Court held that
while most jurisdictions in the U.S. “permit or require” mandatory minimum sentences
for juvenile offenders, the national consensus was not determinative; rather, the court
recognized that it could not “ignore that over the last decade, juvenile justice has seen
remarkable, perhaps watershed change.” Lyle at 386-387, 390. In finding its statute
unconstitutional, Jowa looked at U.S. Supreme Court precedent, but also at its own shift
in legislation, which signaled a concern with how juveniles were treated. Id. at 381, 387
(finding that “juvenile offenders cannot be mandatorily sentenced under a mandatory
minimum sentencing scheme” because the scheme failed to permit the trial court to
consider any circumstances based on the attributes of youth).

The Second District correctly noted that, like Iowa, Ohio has a mandatory
sentencing scheme: among many others, Ohio law mandates certain sentences for
firearm specifications, at least a three-year sentence for first-degree felonies, and that
certain sentences must be served consecutively to others. Anderson II, 2016-Ohio-135,
at 9 39; R.C. 2929.14(A)(1); 2929.14(B)(1)(a); 2929.14(C)(1)(a). Because of this scheme, the
trial court was not permitted to make an individualized determination about Rickym
and depart from the mandatory minimums. Also like Iowa, Ohio’s legislation has
marked a shift in how juveniles are treated. For example, in 2011, the General Assembly
enacted a “reverse waiver” statute to provide a mechanism for certain youth whose
cases are required to be transferred to the adult system to return to the juvenile system
after conviction in adult court. See R.C. 2152.121.

11



In declining to follow Iowa’s example, the Second District surmised that U.S. and
Ohio Supreme Court precedent does not prohibit mandatory sentences outside of the
life-without-parole context. Anderson II at § 37. To read the cases with such a narrow
view renders the precedent about children and their differences from adults
meaningless. This Court has not yet considered the constitutionality of Ohio’s
mandatory minimum sentencing scheme in light of Miller. But, this Court has or is
considering the Roper-Graham-Miller line of reasoning in other contexts. See, e.g., C.P.,
131 Ohio St.3d 513, 2012-Ohio-1446, 967 N.E.2d 729, at 9 86 (utilizing the Supreme
Court’s reasoning in Graham to hold that R.C. 2152.86’s mandatory, lifetime sex offender
registration and classification requirement was unconstitutional for juvenile offenders);
State v. Hand, Case No. 2014-1814, docket available at http:/ /www.supremecourt.ohio.g
ov/Clerk/ecms/#/caseinfo/2014/1814 (argued Dec. 1, 2015) (considering whether
juvenile adjudications can be used as mandatory enhancements for adult convictions);
State v. Aalim, Case No. 2015-0677, docket available at http:/ /www.supremecourt.ohio.
gov/Clerk/ecms/#/caseinfo/2015/0677 (argued Apr. 20, 2016) (considering the
constitutionality of Ohio’s mandatory transfer statutes). The decisions in Miller, and the
cases before it, reflect an ultimate conclusion: the same harsh penalties that are
appropriate for adults should not be mandated for children. Miller, 132 S.Ct. at 2469, 183
L.Ed.2d 407 (requiring a court “to take into account how children are different”);
Graham at syllabus; Roper, 543 U.S. at 568-569, 125 S.Ct. 1183, 161 L.Ed.2d 1.

The second part of an analysis under the Eighth Amendment is to examine the

practice independently and look at the evolution of the process. This step focuses on the
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changing nature of how children are treated in the adult criminal justice system. See

Lyle, 854 N.W.2d at 390; Miller at 2463 (looking “beyond historical conceptions to ‘the

evolving standards of decency that mark the progress of a maturing society’”).

C. Because children are not miniature adults, due process demands that the adult
court should be given discretion to sentence according to the juvenile or adult
codes.

In C.P., this Court held that the punishment imposed on the child violated the
Eighth Amendment and the procedure used to impose the punishment violated the Due
Process Clause. C.P. at § 86. “A sentencing rule permissible for adults may not be so for
children.” Miller at 2470. Further, those sentencing decisions recognize that “children
cannot be viewed simply as miniature adults.” Id. “The judicial exercise of independent
judgment requires consideration of the culpability of the offenders at issue in light of
their crimes and characteristics, along with the severity of the punishment in question, *
* * [and] whether the challenged sentencing practice serves legitimate penological
goals.” C.P. at 9 38. The Due Process Clause is implicated when a court is forbidden
from making an individualized determination about a juvenile offender.

The guarantees of the Due Process Clause apply to juveniles and adults alike. In
re Gault, 387 U.S. 1, 30-31, 87 S.Ct. 1428, 18 L.Ed.2d 527 (1967); In re Winship, 397 U.S.
358, 362, 90 S.Ct. 1068, 25 L.Ed. 2d 368 (1970); McKeiver v. Pennsylvania, 403 U.S. 528, 543,
91 S.Ct. 1976, 29 L.Ed.2d 647 (1971) (holding that the applicable due process standard in
juvenile proceedings is fundamental fairness). A legislative choice based on a
categorical determination violates due process when it creates “a non-rebuttable

presumption that the juvenile who committed the crime is equally morally culpable as
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an adult who committed the same act.” Martin Guggenheim, Graham v. Florida and A
Juvenile’s Right to Age-Appropriate Sentencing, 47 Harv.C.R.-C.L.L.Rev. 457, 490-91 (2012);
see also In the Interest of J.B., 107 A.3d 1, 20 (Pa.2014) (finding that the irrebuttable
presumption created by Pennsylvania’s SORNA violated the due process rights of
juvenile offenders). Further, irrebuttable presumptions “have long been disfavored
under the Due Process Clauses of the Fifth and Fourteenth Amendments.” Viandis v.
Kline, 412 U.S. 441, 446, 93 S.Ct. 2230, 37 L.Ed.2d 63 (1973). An irrebuttable presumption
violates due process when the presumption is deemed not universally true and a
reasonable alternative means of ascertaining the presumed fact is available. ].B. at 39,
citing Vlandis at 452. Ohio’s mandatory sentencing requirements contain irrebuttable
presumptions that do not permit individualized determinations about juvenile
offenders.

To make the law constitutional, there must be individualized sentencing. Miller,
132 S.Ct. at 2469, 183 L.Ed.2d 407; Lyle, 854 N.W.2d at 386-387, 390. In determining that
its mandatory minimum sentencing scheme was unconstitutional, the Iowa Supreme
Court and held that “[t]he youth of this state will better be served when judges are
permitted to carefully consider all of the circumstances of each case to craft an
appropriate sentence and give each juvenile the individual sentencing attention they
deserve.” Lyle at 403. And, Nebraska permits adult courts to sentence juvenile offenders
under the juvenile dispositional code. Neb.Rev.Stat. 29-2204(5) (providing that in
certain situations, when the defendant was under 18 when he committed the offense,

“the court may, in its discretion, instead of imposing the penalty provided for the crime,
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make such disposition of the defendant as the court deems proper under the Nebraska
Juvenile Code”). The dispositional options available to a juvenile court should also be
available to an adult court. For example, R.C. 2152.17(B)(1) provides that if a child is not
the principal offender, the juvenile court may decline to give a child a firearm
specification sentence, or may give the child a maximum of a one-year firearm
specification sentence. That option was not available in the adult court. In adult court,
an accomplice must receive the same firearm specification as the principal offender.
R.C. 2929.14(A)(1).

Miller mandates that “a sentencer follow a certain process—considering an
offender’s youth and attendant characteristics —before imposing a particular penalty.”
Miller at 2471. An adult court must have “the discretion to consider youth and its
attendant circumstances as a mitigating factor” in order to sentence a juvenile offender
accordingly. Lyle at 404.

The Roper-Graham-Miller line of reasoning about individualized determinations
and the differences between adults and children is not limited to analyzing lengthy
prison sentences for children; rather, it applies to all instances in which a court must
ignore a child’s youthfulness when determining a sentence. Id. at 381, 387; see also C.P.,
131 Ohio St.3d 513, 2012-Ohio-1446, 967 N.E.2d 729, at 4 86; Hand, Case No. 2014-1814;
Aalim, Case No. 2015-0677. Ohio’s mandatory minimum sentencing scheme requires the
trial court to miss too much when it is forbidden from considering the mitigating
characteristics of youth and when it is required to treat a child, like Rickym, as though
he were an adult. See Miller at 2468. Therefore, this Court should hold that the
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mandatory sentencing statutes in R.C. 2929 are unconstitutional as applied to children
because they do not permit the trial court to make an individualized determination
about a child’s sentence or consider the attributes of youth.
Conclusion
When a sentencing court cannot articulate any reasons for a large disparity

between two codefendants, aside from the fact that one pleaded guilty and the other
went to trial, this creates the appearance of an inappropriate trial tax. This Court should
adopt the first proposition of law to articulate to Ohio courts that the chilling effect of a
trial tax cannot be dispelled merely by calling it a “plea reward” instead. And, Ohio’s
mandatory minimum sentencing scheme runs afoul of Miller’s vision. Children are
different from adults for all time and in all occasions. But, Ohio’s sentencing scheme
mandates that a court ignore those differences and instead treat children as if they were
adults. Accordingly, this Court should adopt the second proposition of law in this case
as a natural extension of Miller.
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findings and its improper award of jail-time credit.
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MATHIAS H. HECK, JR., by KIRSTEN A. BRANDT,‘Atty. Reg. No. 0070162, Montgomery
County Prosecutor's Office, Appellate Division, Montgomery County Courts Building, P.O.

STEPHEN A. GOLDMEIER, Afty. Reg. No. 0087553, and CHARLYN BOHLAND, Atty.
Reg. No. 0088080, The Office of the Ohio Public Defender, 250 East Broad Street, Suite

{1 1} Rickym Anderson appeals from his resentencing on several charges

following our remand to correct the trial court's failure to make consecutive-sentence
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{1 2} The facts and procedural history of Anderson’s case are detailed in State v.
Anderson, 2d Dist. Montgomery No. 25689, 2014-Ohio-4245, which ordered the remand.
Briefly, 18-year-otd Anderson and two companions, Dylan Boyd and M.H., robbed two
victims in a residential garage at gunpoint, shooting one of the victims and locking the
other in the trunk of a car. /d. at {] 8-12. Boyd was the shooter in that incident. Anderson,
Boyd, and another teenager then stole a third victim’s purse at gunpoint. Anderson held
the gun during that offense and threatened to shoot the victim. /d. at §f 14. Anderson and
Boyd subsequently. were apprehended. Anderson admitted involvement in both

robberies. He initially was charged in juvenile court. He then was bound over to the

" general division of the common pleas court for frial as an adult. He was charged with

three counts of aggravated robbery, one count of kidﬁapping. and one count of felonious
assault. A firearm specification accompanied each charge. [d. at 1 18. A jury found
Anderson guilty of everything except felonious assault. The trial court imposed an
aggregate 28-year prison term. Boyd, who previously had pled guilty, received a nine-
year sentence. /d. |

{1 3} In his prior direct appeal, Anderson raised eight assignments of error. First,
he argued that the trial court had etred in overruling a Suppression motion. Second, he
claimed his sentence was untawfully disproportionate to the sentence Boyd received.
Third, he asserted that the frial court had erred in failing to comply with R.C. 2929.14(C),
which requires findings for consecutive sentences. Fourth, he challenged the trial court’'s
award of jail-time credit. In his fifth, sixth, and seventh assignments of error, Anderson
claimed Ohio's mandat_ory-transfer statutes, which require certain juvenile cases to be

transferred to adult court, violated due process and equal protection and constituted cruel
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and unusuall punishment. Finally, Anderson's eigh.th assignment of error alleged
 ineffective assistance of counsel.

{11 4} On review, we overruled the first, fifth, sixth, seventh, and eighth assignments
of error. Anderson at | 87. We overruled the second assignment of error, which alleged
disﬁroportinnate sentencing, as moot because we were remanding for resentencing. /d.
We sustained the third and fourth assignments of error, finding that the trial court had
failed to award proper jail-time credit and had failed to make the statutory findings
necessary for consecutive sentences. As a result, we vacated Anderson's sentence and
remanded the cause “for a new sentenr;ing hearing.” /d.

{11 8} On remand, the trial court held a resentencing hearing on November 19,
2014. During the hearing, defense counsel asked the trial court to impose the same nine-
year sentence Boyd had received, arguing that Anderson in fact was less culpable than
Boyd. Defense counsel also argued that consecutivé sentences were not justified.
(Resentencing Tr. at 8-10). The trial court disagreed. It imposed an aggregate 19-year
prison term. The aggregate sentence included concurrent 11-year prison terms for the
three counts of aggravated robbery in addition to a consecutive five-year term for
kidnapping and a mandatory, consecutive three-year term for a firearm specification. (/d.
at 14-15). The trial court also made the statutory ﬂnding.s for consecutive sentences. (/d,

~at 20-21). In addition, the trial court explained why it believed Anderson deserved a more
severs sentence than Boyd. (/d. at 16-19). Finally, the trial court recognized that it had
increased Anderson’s sentence on counts one and two from nine years to 11 years, while
reducing his aggregate sentence from 28 years to 19 years, (/d. at 22). The trial court

memoriaiized its resentencing in a November 21, 2014 "amended termination entry.”
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{Doé. #19), At the same time, the trial court separately filed a "supplemental termination
entry” containing its findings in support of consecutive sentences. (Doc. #20). |

{{ 6} In his present appeal, Ande'rson advances seven assignments of error from
his resentencing. His first aésignment of error challenges the trial court's imposition of an
aggregate 19-year sentence. Anderson claims this sentence is impermissibly
disproportionate! to the nine-year sentence received by Boyd, who pled guilty. Anderson
reasons'that he and Boyd were “simifarly situated” defendants and that the additional 10
years in prison he received amounted to an unconstitutional “trial tax" insofar as it
punished him for exercising his right to a jury trial.

{1 7} Itis beyond dispute that a defendant cannot be punished for refusing to plead
guitty and exercising his right to a trial. Stafe v Blanton, 2d Dist. Montgomery No. 18923,
2002 WL 538869, *2-3 (April 12, 2002). “Accordingly, when imposing a sentence, a trial
court may not be influenced by the fact that a defendant exercised his right to put the
government to its proof rather than pleading guilty.” /d. Where the record creates an
inference that a defendant’s sentence was enhanced because he elected to put the
government to its proof, we have looked for additional evidence_dispelling the inference
and unequivocally explaining the trial court's sentencing decision. /d.

{1] 8} Here Anderson contends an unrebutted inference does exist that the trial
court punished him for exercising his right to a jury trial. According to Anderson, this |

inference is supported by the fact that Boyd received a nine-year sentence. Anderson

1 This is more accurately a consistency argument, regarding whether the sentence is
consistent with other defendants’ sentences for the same or similar offenses.
Proportionality in sentencing more correctly concerns the relationship between the nature
of the offense and its resulting sentence. :
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asserts that the only apparent distinction between himself and Boyd is that he went to trial
whereas Boyd pled guilty. Our record contains little factual information about Boyd's
background or what was considered by the trial court in regard to Boyd's sentence, other
thén it was agreed upoﬁ. Nevertheless, Anderson claims the trial court acknowledged
that its sentence in his case was influenced by the fact that ded pled guilty whereas
Anderson did not. |

{% 9} Upon review, we agree that Anderson and Boyd received different
séntences. We also recognize that, in rejecting Anderson’s claim that he was /ess
culpable than Boyd, the trial court characterized the two defendants as being “equally
culpable.” (Resentencing Tr. at 18). it does not follow, however, that equally culpable

defendants necessarily must receive the same or similar sentences. Although Anderson

and Boyd may have had a shared level of criminal culpability for their activity in this case,

the record supports a finding that they were not similarly situated in all re{_evént respects
for purposes of sentencing. |

{§] 10} At the resentencing hearing, the State and the trial court both recognized
(and Anderson does not dispute) that Boyd had agreed to plead guilty and to testify
against Anderson, if requested, as part of a plea deal that included an agreed nine-year
prison sentence. (/d. at 13, 15-16). The trial court explained that it imposed a nine-year
sentence in Boyd's case precisely because it was an agreed sentence that was part of a
negotiated deal. (/d. at 16). The trial court added that "go[ihg] to trial * * * has nothing to |
do” with the sentences it imposes. /d.

{1 11} Having examined the record, we conclude that the trial court adequately

dispelled any inference that Anderson’s aggregate 19-year sentence included a so-called
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“trial tax” or penallty for exercising his right to a jury trial. Among other _things, th.e fact that
Boyd entered into a plea deal and agreed to testify against Anderson in exchange for an
agreed sentence of nine years adequately distinguishes the two cases and provides a
valid reason for the different sentences imposed. in essence, Boyd was rewarded forl
pleading guilty and agreeing to testify against Anderson. It is permissible to reward a
defendant by mitigating his sentence when he chooées to waive a constitutional right and
cooperate with authorities. State v. Smith, 2d Dist. Clark No. 08-CA-37, 2008-Ohio-1041,
1 15-16. Anderson, who stood on his rights and went to trial, received no such reward.
Although the distinction may be subtle, this does not mean he was punished for exercising
his constitutional rights. /d. The first assignment of error is overruled.

{112} In his second assignment of error, Anderson claims the frial court's
consecutive-sentence findings clearly and convincingly are not supported by the record.
This argument im'plicates R.C. 2929.14(C)(4), Which permits consecutive prison tems

if the court finds that the consecutive service is necessary to protect the

public from future crime or to punish the offender and that consecutive

sentences are not disproportionate to the seriousness of the offender's
conduct and to the danger the offender poses to the public, and if the court

also finds any of the following:* * *

(b) At least two of the multiplé offenses were committed as part of

one or more éourses of conduct, and the harm caused by two or more of

the multiple offenses éo committed was so great or unusual that no single

prison term for any of the offenses committed as part of any of the courses

of conduct adequately reflects the seriousness of the offender’s conduct.
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(c) The offenders history of criminal condg_gt demonstrates that
consecutive sentences are necessary to protect the public from future crime
by the offender.
{1 13} Here the trial court made the foregoing findings, including findings under
both R.C. 2929.14(C)(4)(b) and {c). (Resentencing Tr. at 20-21; Supplemental
Termination Entry, Doc. # 20 at 1-2). Under the standard of review set forth in R.C.

2053.08(G)(2), however, Anderson argues that the trial court's ﬁndings clearly and

convincingly are not supported by the record. See, e.g., State v, Kay, 2d Dist. Montgomery

No. 26344, 2015-Ohioc-4403, 1 15 (applying R.C. 2953.08(6)(2) to determine whether

consecutive-sentence findings clearly and convincingly were unsupported by the record).

He asserts that his aggregate sentence is disproportionate to Boyd's—an issue that we
fully addressed above. He also claims no evidence exists to justify a finding that the harm
he caused was so great or unusual that no single prison term would suffice. Finally, he
contends his criminal history does not indicate the need for incarceration longer than a
single prison term would allow.

{1 14} Upon review, we do not believe the record clearly and convincingly fails to
support the trial court’s findings. The trial court first found that consecutive service of the
kidnapping sentence was necessary to protect the public from future crime and to punish
the defendant. Afﬁr-n"-lat.ive support for these findings exists in the PSI report, which details
Anderson's criminal history, and the trial transcripts, which reveal the facts underlying his
current offenses. Anderson, who was 16 years old at the time of the crimes at issue, had
a prior juvenile adjudicatioﬁ for robbery, a second-degree felony if committed by an adult.

(PSI at 5). He viclated the terms of his supervision iri that case and received a juvenile
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commitment. (Id.). He also had juvenile adjudications for theft and disorderly conduct
(fighting). (/d.). With regard to the instant offenses, the record reflects that he and two
cdmpanions smoked marijuana before approaching two victims in a garage. One of

Anderson's companions, Dylan Boyd, shot one of the victims in the back as he tried to

' ﬂee, resulting in the removal of major portions of his intestines and requiring his use of a

coiostémy bag. Anderson at ] 7-11. After searching for a set of car keys, Boyd then
ordered the other victim into the trunk of a car. While in the trunk, the victim coulkd hear
Anderson and his companions rummaging around the car. She also heard Boyd tell
someone to grab her purse. /d. at [ 12. The three teenagers then left and went to an
abandoned house where they left the purse and smokéd cigarettes found in it. /d. at ] 14.
Accompanied by another friend, Boyd and Anderson later saw a third victim taking ou_t
her trash. Anderson approached her with a gun, asked whether she had any money, and
threatened to shoot her. In response, the victim, who was developmentally disabled,

handed over her purse, which contained a cell phone. id. Police later apprehended

1 Anderson with the cell phone in his pocket. They found a gun 30 to 40 feet away from

where he was apprehended. fd.‘at.‘l] 16. As a result of the incident, the victim “felt
compelled to relocate for her safety” and “is now fearful and paranoid when she takes out
the trash.” (PSI at 10). When asked about his involvement in the crimes, Anderson stated
that he “personally did not commit any offense, but he was hanging around the peaple
that did and he was not under control of himself as the drugs he was on had taken over
his mind.” (PS1 at 4). |

{1 15} At sentencing, the trial court explained why it found the kidnapping offense

particularly dangerous: “* * * This woman was placed in the trunk of a car and all three
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people were looking for the keys. Had they found the keys and driven her off, who knows
what would’ve happened. Luckily, they couldn't find the keys, ran away.” (Resentencing
Tr. at 16-17). The trial court added:

* ** Now Mr. Anderson, did.he say, "Oh, my gosh, | shouldn't have
done that. Let me go back to school. Let me go back home?" No. He was
the one with the gun at the next offense. And here, there was a handicapped
'young lady who was frigfltened, who saw that gentteman.-mnot a kid—with
a gun while they asked for her cell phone. |

In talking to the police, Mr. Anderson indicated that Mr. Boyd had the
gun at the first offense. However, tﬁe second offense—oh for—also at the
first offense after they placed [the victim] in the trunk, they took her purse,
they couldn't find the keys, but they took a credit card, they took the
cigaréttes, then went somewhére from her, smoked the cigarettes, and
apparently made their next plan.

Mr. Anderson, when talking to the police admi&ed he had the gun at
him (sic) at the second offensé but pretty much denied culpability. At the
time of the presentence report, Mr. Anderson, rather than taking full
responsibility, reported he was with some people who decided to rob some
people. He said that as a result of the robbery, someone was shot and a
female was put in a truck (sic) of the vehicle and her purse was stolen. He
stated that he and the people he was with then left the area and robbed
another girl. He stated that a short time' later, the police came up and

arrested them.
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Mr. Anderson advised that he never fired the gun but that at some
point in the night he was in possession of it. Asked why he committed the
offense, he stated he personally did not comment (sic} any offense but was
hanging around with people who did and that he was not under the contro!
of himself aé the drugs had taken over his mind, apparently smoking some

marijuana earlier in the day and taking a couple of Xanax.

(Yd. at 17-18).

{1 16} The trial court then reviewed Anderson’s criminal history (set forth above)
and concluded based on (1) the facts of the present crimes, (2} his criminal history, and
(3) his continued denial of responsibility, that the sentence it imposed was appropriate.

{/d. at 19). In our view, these considerations support a finding that a consecutive sentence

on the kidnapping charge was necessary fo protect the public from future crime and to

~ punish the offender. We certainly cannot say the record clearly and convincingly fails to

supp‘o.rt these findings by the trial court. The same facts and circumstances discussed
above also support the trial court’s additional findings that consecuti\;re sentences are not
disproportionate to the seriousness of Anderson’s conduct and to the danger he poses fo
the public. Again, we cannot séy the recard clearly and convincingly fails to support these
findings. 7

{11 17} The only cther required ﬁnding was either that “[a]t least two of the multiple
offenses were committed as part of one or more courses of conduct, and the harm caused
by two or more of the multiple offenses so committed was so great or unusual that no
single prison term for any of the offenses committed as part of any of the courses of

conduct adequately reflects the seriousness of the offender's conduct,” or that “the
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offender's history of criminal conduct demonstrates that consecutive sentences are

necessary to protect the public from future crime by the offender.” R.C. 2928.14(C)(4)(b}

and (c}. Aithough' the triéi court made both of these findings, either one was sufﬁcier}t.
Here the record supports the second finding regarding Anderson’s hi.story of criminal
conduct demonstrating that consecutive sentences were ﬁecessary to protect the public
from future crime. Andefson, who was only 16-years-old, afready had a prior juvenile

adjudication for robbery, a second-degree felony if committed by an adult. He violated the

" terms of his supervision in that case and served a period of commitment. He aiso had
| prior juveniie adjudications for theft and disorderly conduct. After those incidents, he

participated in the present crimes, which involved shooting one victim, kidnapping another

victim, and robhing them. Later that same day, he pulled a gun on a disabled woman and
stole her purse while threatening to shoot hef. Even after being convicted, he continued
to deny any real responsibility for his actions. In light of these facts, we cannot say the
record clearly and convincingly fails to support the trial court's finding that Anderson's
history of criminal conduct demonstrates that consecutive set}tences are necessary to
protect the public from future crime. As a result, we need not consider the trial court's
alternative finding that “the harm caused by two or more of the multiple offenses s0
commifted was so great or unusual that no single prison term for any of the offenses
committed as part of any of the courses of conduct adequately reflects the seriousness
of the offender’s conduct.” The second assignment of error is overruled.

{1 18} In his third assignment of error, Anderson contends the trial court erred in
failing fo journalize its consecutive-sentence findings in its sentencing entry, as requiréd

by State v. Bonnell, 140 Ohio St.3d 209, 2014-Ohio-3177, 16 N.E.2d 659. In shor,
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Anderson contends the trial court should have journalized its consecutive-sentence

findings in its November 21, 2014 “Amended Termination Entry,” which it filed at 3:27

= p.m., rather than in its vaember 21, 2014 "Supplemental Termination Entry; Findings in

Support of Consecutive Sentences,” which it filed at 3:45 p.m. {Doc. # 18, 20).
{1 19} Upon review, we find no reversible error in the trial court's method of

journalizing its consecutive-sentence findings. In Bonnell, the Ohio Supreme Court stated

- that a trial court must make consecutive-sentence findings at the sentencing hearing and

incorporate those findings into its sentencing entry. Bonnell at § 28. The Bonnell court
added, however, that an “inadvertent failure to incorporate the statutory findings in the
sentencing entry after properly making those findings at the sentencing hearing does not
render the sentence Contrary to law.” /d. at | 30. In other words, it does not constitute‘.
grounds for reversal, and a trial court may correct its omission with a nunc pro tunc entry,
which itself is not appealable. /d. at § 31.

{1 20} Here the trial court filed an amended terminatioﬁ entry resentencing

Anderson to 19 years in prison. Eighteen minutes iater it filed a "suppiemental"

- termination entry containing the consecutive-sentence findings it made at the sentencing

hearing. The supplemental entry stated that “[t]he findings herein are hereby incorporated
within this Court’s Sentencing Termination Entry.” (Doc. # 20 at 2). Nothing more was
required. The third assignment of error is overruled.

{21} In his fourth assignment of error, Anderson claims the trial court
impermissibly punished him for his successful prior appeal when, at resentencing, it
increased his_sentence on three counts without providing an adequate explanation for

doing so. He argues that an unrebutted presumption of vindictive sentencing exists and
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that the increased sentence violated his due process rights.

{11 22) On the record before us, we find no presumption of vindictiveness and no
indication that the trial court punished Anderson for his prior successful appeal. “The U.S.
Supreme Court in North Carolina v. Pearce, 395 U.S. 711, 89 8.Ct. 2072, 23 L.Ed.2d 658
(1969), ‘creatéd a presumption of judicial vindictiveness that applies when a judge
imposes a more severe sentence upon a defendant.’ " State v. Rammel, 2d Dist.
Montgomery Nos. 25899, 26900, 2015-Ohio-2715, Y 19, quoting Plumfey v. Austin, o
US. __, 135 S.Ct. 828, 190 L.Ed.2d 923 (2015) (Thomas, J., dissenting). The
presumption of vindictiveness does not appIy, however, every time a defendant receives
a higher sentence. /d. at § 20, citing Alabama v. Smith, 480 U.S. 794, 799, 109 S.Ct.

2201, 104 L.Ed.2d 865 (1989). The presumption applies only when circumstances are

such that there exists a “reasonable likelihood” the increased sentence is the product of

actual vindictiveness on the part of the sentencin_g judge. Smith at 799, citing United
States v. Goodwin, 457 U.S. 368, 373, 102 S.Ct. 2485, 73 L.Ed.2d 74 (1982).

{1 23} The record here falls short of establishing a reasonable likelihood that
Anderson’s sentence was influenced by judicial vindictiveness. Prior to Anderson’s
successful appeél, the trial court imposed the following sentences: (1) two conc&rrent
nine-year prison temns for two counts of aggravated robbery; (2) a consecutive seven-.
year term for a third count of aggravated robbéry; (3} a consecutive six-year term for one
count of kidnapping; (4} a consecutive three-year term for three merged firearm
specifications, and (5) a consecutive three-year term for another firearm spe_zciﬁcatfon that

it did not merge. The result was an aggregate 28-year prison term,
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{11 24} We vacated the entire sentence and remanded for a new sentencing
hearing.2 Andéréon at 9 51, 87. On remand, the trial court held a new hearing at which it
imposed the following sentences: (1) three concurrent 11-year terms on all three counts
of aggravated robbery; (2) a consecutive five-year term for cne cou.nt of kidnapping, and
{3) one consecutive three-year term upon the merger of all four firearm specifications.
The result was an aggregate 19-year prison term.

{11 25} On appeal, Anderson complains about the trial court increasing his
sentence on the three aggravated robbery convictions (counts one, two, and three) from
two nine-year terms and one seven-year term to three 11-year terms. Although his

aggregate sentence decreased from 28 years to 19 years, Anderson cites Sfate v.

2 The basis for vacating the sentence was the trial court's failure to make the requisite
consecutive-sentence findings. Although this rationale did not apply to the two counts of
aggravated robbery on which Anderson had received concurrent sentences (counts one
and two), we drew no such distinction in our prior opinion. Anderson at § 51, 87. in fact,
after vacating “the sentence” and remanding for a new sentencing hearing, we overruled
as moot another assignment of error challenging the aggregate sentence on the basis
that it punished Anderson for going to trial, thereby imposing an unlawful “trial tax.” We
found this issue moot "because Anderson's sentence [was] being vacated, and the matter
fwas)] being remanded for a new sentencing hearing.” /d. at ] 52-54. In retrospect, this
court perhaps should not have vacated Anderson's entire senience. See generally State
. v. Saxon, 109 Ohio St.3d 176, 2006-Ohio-1245, 846 N.E.2d 824 (rejecting the
“sentencing package doctrine” in Ohio and finding that an error in the imposition of
sentence on one count does not permit vacating all sentences imposed for multiple
_offenses), see also Stafe v. Frankiin, 2d Dist. Montgomery No. 25125, 2012-Ohio-6223,
11 8 (" * * Ohio has rejected the federal model, which allows the modification or vacation
of alt sentences imposed for multiple offenses, even when there is an appeal from and
reversal of only one of the sentences imposed.”). This court did vacate the entire
sentence, however, and that unappealed decision was the law of the case with regard to
resentencing in the trial court. Consistent with our remand, the trial court proceeded to
hold a de novo sentencing hearing on all counts. We note too that Anderson largely
benefitted from the trial court resentencing him on all counts. It reduced his prison term
for kidnapping from six years to five years. It also merged all four firearm specifications
into one and imposed a single, three-year term instead of the two separate three-year
terms it originally had imposed.
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Bradley, 2d Dist. Champaign No._ 06CA31, 2008-0Ohio-720, and Sfate v. Saxon, 109 Ohio
St.3d 176, 2006-Ohio-1245, 846 N.E.2d 824, and argues that “in evaluating a sentence
for vindictiveness, a reviewing court must consider each sentence individually, not as a
package.” {Appeflant’s brief at 12). Anderson then asserts that the record contains no
new information justifying the increase in his sentence on counts one, two, and three
following his successful appeal. Therefore, he maintains that an unrebutted presumption
of vindictiveness exists. |

{1 26} We find Anderson’s argument unpersuasive. Assuming for the moment that
Anderson’s argument is that the trial court was required to apply the same prior numerical
sentences at his resentencing, allowing only reconsideration of the non-mandatory
consecutive sentencing, Anderson would have received a 21-year aggregate' sentence
and not a 19-year sentence. The vacated sentences were 9 years and 9 years and 7
years for three aggravated robberies, six years for the kidnapping and two three-year
firearm specifications, one for each of the robbery events that were separated in time and
victim. If those same numbers applyi' with the trial court making the kidnapping
consecutive, as it did upon resentencing, then the sentence is nine years, nine years,
and seven years, concurrent for a total of nine years, plus six years for the kidnapping,
cansecutive for a total of 15 years, plus three years and three years for the two separate
firearm specifications, statutorily consecutive, for a total of 21 years, not 19. We fail to
see how this lesser sentence is vindictive.

{1 27} We aiso view Anderson’s reference to an improper “package” senténce as

misplaced. As this court noted in Bradley, Saxon stands for the proposition that a trial

court may not consider the sanction imposed for each of multiple offenses as a
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component of a single, overarching sentence. Bradiey at Y 21- 25. As a result, an
appellate court can modify, remand, or vacate only the sentence for an offense that is
appealed. Upon finding an error with regard to the sentence for one count, it cannot
modify, remand, or vaéate the entire multiple-offense sehtence. Id. at {] 24. The particular
arror in Saxon involved the abpellate court’s “reversal of multiple sentences on a finding
that one was imposed contrary to law.” /d, at {] 33.

{71 28} In the preéent case, this court previously did vacate all of Anderson's
multiple sentences upon a finding that consecutive sentences had been imposed on some
counts without the necessary findings. But Anderson did not appeal that decision, and,
consistent with our remand, the frial court proceeded to conduct an entirely new _
resentencing hearing.

{1 28} In State v. Rammel, 2d Dist. Montgomery Nos. 25899, 253900, 2015-Ohio-
2715, this court recently found the se‘ntencihg-package doctrine inapplicable where we
previously had "reversed the entire sentence and remanded for a new sentencing
hearing.” /d. at ] 16. In Rammef, the trial court initially had imposed an aggregate eight-
year prison sentence for multiple offenses. On appeal, we found that the trial court had
exceeded the statutory maximum sentence for some counts and had failed to make the
findings necessary to impose partially consecutive sentences. As a result, we vacated the
entire sentence and remanded for resentencing. /d. at | 2-5. On remand, the trial court
reduced the sentence it had imposed on some counts. However, the trial court alsc
reconfigured its prior concurrént-consecutive sentencing, changing the sentence on a
breaking-and-entering charge from concurrent to consecutive. The result uf. this |

restructuring was an aggregate seven-year term. /d. at §] 6. The defendant appealed,
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arguing that the trial court simply should have reduced his sentencé on those counts in
which it had exceeded the statutory maximum. Doing so would have resulted in a lesser
aggregate term. The appellani argued that the trial court’s failure to follow this approach
violated the sentencing-package doctrine and démonstrated judicial vindictiveness
attributable to his successful appeal. ld. at 1 9.

{11 30} We refected both arguments in Rammel. With regard to the sentencing-

package doctrine, we reascned in part: “The trial court did not use the sentencing-

package doctrine or exceed the scope of remand. We concluded in Ramme/ I that

changes in sentencing law rendered Rammel’s original sentence void. Consequently we
reversed the entire sentence and remanded for é new sentencing hearing. The trial court
had to reconsider all of its sentencing decisions, including which sentences to require
Rammel! to serve consecutively.” /d. at | 16. The same can be said in Anderson’s case.
in I.ight of our prior opinion vécating his sentences and remanding for resentencing, the
trial court had to reconsider all of its sentencing decisions, including the term of
imprisonment for the three aggravated robberies. The sentencing-package doctrine
imposed no impediment. |

{1l 31} Finally, with regard to vindictive sentencing in Rammel, we reasoned:

There is no basis for a presumption of vindictiveness in a case in

which the daféndant has agreed to a narrowly set range for sentencing and

the total length of a defendant's sentence after resentencing for multiple

offenses is shorter than the total length of the original sentence. Rammel's

agreed 5-8 year sentencing range for multiple offenses solidified his

concern over the total length of his sentence, not the length of any individual
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sentence. Indeed even when the burglary charges were believed to allow
maximum 5 year sentences, the only way for the trial court to impose more
than the minimum of the 5-8 year range was for some combination of the
sentences to be served consecutively. He chose to continue with the agreed
range. Thus, in this case the vindictiveness preéumption simply does not
apply.

Moreover, “vindictiveness of a sentencing judge is the evil the
[Pearce } Court sought to prevent rather than simply enlarged sentences.”
(Citation omitted]. The Pearce Court wanted {o prevent jﬂdges when
resentencing a defendant who had successfully challenged his conviction
from punishing the defendant with a heavier sentence. Imposing a shorter
total sentence within an agreed-upon range of sentence is hardly a
punishment. .Here, the triél court followed Rammel's agreemént and
reduced the total length of his rsentence by one year. Accordingly, the
circumstances in this case do not indicate a need to guard against
vindictiveness. |

If the Pearce preskumption does not apply, “the burden remains upon
the defendant to prove actual vindiétiveness." {Citation omitted.) Smith, 490
U.S. at 799, 109 S.Ct. 2201, 104 L.Ed.2d 865. Rammel does not attempt to

show actual vindictiveness, and we do not see any evidence of it.

Id. at 1] 21-23.

{1 32} Rammel is distinguishable from Anderson's case insofar as it involved a

plea deal that included an agreed sentencing range. It is analogous, however, in two
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important respects. First, just as the trial court on remand increased Anderson’s sentence
on three counts of aggravated robbery, the trial court on remand in Rammel increased
the appellant’s sentence when it changed a previously-concurrent sentence for one qount
of breaking-and-entering to a consecutive sentence. Second, in Anderson’s case and in
Rammel, tﬁe net effect following a remand for resentencing was that the defendant's
aggregate sentence was reduced. Under these circumstances, we find no “reasonable

likelihood” of actual vindictiveness on the part of the sentencing judge.® Accordingly, the

fourth assignment of error is overruled.

{1 33} In his fifth assignment of error, Anderson contends the “mandatory” nature
of the felony sentencing statutes in Revised Code Chapter 2929 constitutes cruél and
unusual punishment as applied to him. He argues that the sentencing statutes .compeued
the trial court to impose “mandatory prison terms” without the ability to consider his age
and various attendant circumstances of youth. In particular, he complains about
mandatory three-year terms for firearms specifications, minimum sentences of at least

three years for first-degree felonies, and mandatory consecutive sentencing. He reasons

3 In explaining its new sentence, the trial court stated: “First of all, in light of looking at
the Second District Court of Appeals case which I'm going to follow, | believe a
modification of the sentence is appropriate since some of them will be going back to
Juvenile Court.” (Resentencing Tr. at 14). The trial court appears to have been referring
to State v. Brookshire, 2d Dist. Montgomery No. 25859, 2014-Ohio-4858. In Brockshire,
which was decided shortly before Anderson’s resentencing, this court addressed a
situation involving multipte charges against a juvenile, some of which were subject to
mandatory bindover and some of which were not. This court concluded that the proper
procedure in such a case, after conviction, was for the adult court to impose an aduit
sentence on the non-mandatory bindover counts but then stay the sentence and return
those counts to juvenile court. /d. at ] 20-22. “At that point, the juvenile court can
ultimately transfer the case back to the adult system or make a Serious Youthful
Offender disposition along with a traditional juvenile disposition.” /d. at §] 20. Brookshire
has been accepted for review by the Ohio Supreme Court in case # 2015-0192 as being
in conflict with Sfate v. Mays, 2014-Ohio-3815, 18 N.E.3d 850 (8th Dist.).
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that the felony sentencing statutes foreclosed an “individualized determination” regarding
an appropriate sentence for him. Anderson raises his argument under the Eighth
Amendment to the U.S. Constitution and Article |, Section 9 of the Ohio Constitution.

| {1 34} Upon review, we find Anderson’s argument to be unpersuasive. In support
of his cruel-and-unusual punishment claim, he analogizes his case to precedent including
Miller v. Alabama, __ U.S. __, 132 S.Ct. 2455, 183 L.Ed.2d 407 (2012), Graham v.
Florida, 560 U.S. 48, 130 S.Ct. 2011, 176 L.Ed.2 825 {(2010), and Roper v. Simmons, 543
U.S. 951, 125 8.Ct. 1183, 161 L.Ed.2d 1 (2005). But Anderson's reliance on these cases
and other similar cases is misplaced. They bear no similarity to his situation.

{1135} In Miller, the U.S. Supreme Court invalidated mandatory sentencing
schemes that require juveniles convicted of homicide to "receive lifetime incarceration
without possibility of parole, regardiess of their age and age-related characteristics and
the nature of their crimesL.]” Miller at 2475. In Graham, the Court held that the Eighth
Amendment prohibits sentences of life without parole for juvenile offenders who commit
non-homicide offenses. Graham at 82. In Roper, the Court held that the Eighth -
Amendment prohibits execution of individuals who were juveniles when they committed
their crimes. Roper at 578.

'{1| 36} In the present case, of course, Anderson was not convif:ted of homicide.
Nor did he receive a death sentence or a sentence of life without parole. Therefore, the
foregoing cases are not applicable to him. We note that the only “mandatory” aspect of
Anderson’s individual sentences was a three-year prison term for the newly merged
firearm specifications and, it appears, a minimum three-year prison term on the

substantive counts. By law, the three-year term for the firearm specification was -
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m'andatory and was required to be served consecutively. See R.C. 2929.14(B}(1)(a)(i)
and (C)}1)(a). Anderson's aggravated robbery and kidnapping convictions were first-
degree felonies. The minimum term of imprisonment for those felonies was three years,
and that term appears to have been mandatory because a firearm was involved, making
Anderson ineligible for community control.* See State v. Becraft, 2d Dist. Clark No. 2013-
CA-54, 2015-Chio-3911, { 14 {noting that imprisonment is requiréd for aggravated
robbery and other felonies when a firearm is involved or when a firearm specification is
charged and proven). But consecutive sentencing was not mandatory for these
substantive counts. In fact, the trial court on resentencing imposed three concurrent
sentences for aggravated robbery. It imposed a discretionary consecutive sentence only
for kidnapping. |

{'11 37} Even accepting, a.rguendo, that Ohio law compelled the trial court to impose
punishment of at least threé years in prison for Anderson's substantive first-degree felony
counts and a consecutive thr-ee-.year term for the merged firearm specifications, we see
no viclation of the Eighth Amendment to the U.S. Constitution or Article I, Section 9 of the
Ohio Constitution. Contrary to the implication of Anderson's appellate brief, not all
“mandatory” punishment imposed on juveniles in adult court is cruel and unusual. In State
v. Lorg, 138 Ohio St.3d 478, 2014-Ohio-849, 8 N.E.3d 890, for example, the Ohio
Supreme Court considered whether Ohio's felony sentencing scheme constituted cruel
and unusual punishment as applied to & juvenile convicted of aggravated murder in aduit

court and sentenced to life without parole. In Long, the defendant faced a mandatory

4 The PSI reflects, however, that there was merely a statutory “presumption” under R.C.
2929.13(D) that a prison term was necessary for the aggravated robbery and
kidnapping charges. (PSI at 11).
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minimum sentence of life with parole eligibility after twenty years. Long at § 5. In the
course of its ruling, the Ohio Supreme Court recognized that Miller banned mandatory

life-without-parole sentences on juvenilés tried in adult court. /d. at § 8. Nowhere in'Long,-

“however, did the court suggest that that the Eighth Amendment or Article I, Section 9

prohibit any and all mandatory sentences on juveniles tried in adult court, See also State
v. Reidenbach, Sth Dist. Coshocton No. 2014CA0019, 2015-Ohio-2915 {rejecting
argument by juvenile tried in adult court that imposition of punitive and mandatory Tier li
sex-offender requirements on him constituted cruef and unusual punishment).

| {1 38} The only authority Anderson cétes directly supporting the propositién that ail
mandatory minimum sentences irﬁposed on juveniles tried in adult court constitute cruel
and unusual punishment is State v. Lyle, 854 N.W.2d 378 (iowa 2014). In Lyle, the
defendant was tried in adult court for a robbery he committed as a juvenile. The
sentencing statute in adult court required a prison term of at least seven years. The |

defendant argued that application of the statute constituted cruel and unusuaj punishment

““when applied to all juveniles prosecuted as adults because the mandatory sentence

failed to permit the court to consider any circumstances based on his attributes of youth
or the circumstances of his conduct in mitigation of punishment.” /d. at 380. In a 4-3
decision, the lowa Supreme Court agreed, concluding that “all mandatory minimum
sentences of imprisonment for youthful offenders are unconstitutioral under the cruel and
unusual punfshment clause in article I, section 17 of our constitution.” /d. at 400,

{1 39} Upon review, we decline to adopt the majority approach in Lyle. Notably,
the lowa Supreme Court conceded that “no other court in the nation has heid that its

constitution or the Federal Constitution prohibits a statutory schema that prescribes a
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mandatory minimum sentence for a juvenile offender.” id. at 386. Although such
consensus against Anderéon‘s position is not dispositive, it cannot lightly be ignored
either. The Lyle also court acknowledged that “most states permit or require some or all
juvenil_e offenders to be given mandatoryrminimum sentences.” /d. Ohio is among them
because nothihg in the Revised Code precluded the trial court from imposing a mandatory
prison sentence on Anderson once he was bound over to adult court and subjected to
Ohio's felony sentencing scheme. s
{1 40} Having examined Eighth Amendment jUrisprud-ence. as well as Article |,

Section 9 of the Ohio Constitution, we are persuaded by the three dissenters in Lyle who

1" found no support, in any other case in the nation, for the proposition that any mandatory

minimum sentence imposed on a juvenile offender in adult court constitutes cruel and

unusual punishment. In the present case, Anderson received three concurrent 11-year

' prison terms for aggravated robbery, a consecutive five-year term for kidnapping, and a

consecutive three-year term for merged firearm specifications. For Eighth Amendment
purposes, he appears to prepose a categorical restriction prohibiting mandatory prison'.
sentences on juveniles convicted in adult court. As set forth above, however, the only
similar categorical prohibitions that have been established outside of lowa involve
sentencing juveniles to mandatory life without parole (Miller, supra), to life without parole
for non-homicide offenses (Graham, supra), or to death for offenses committed as
juveniles (Roper, supra}. We agree with the Lyle dissenters that this line of cases cannot
reasonably be extended to pmhibit any and all mandatory sentences for juveniles tried in

aduk court.
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{1 41} Finally, we find no violation of Anie!e I, Section 8 in Anderson’s cese. Under
the Ohio Constitution, cruel and unusual punishments are "rare” and are limited to
sanctions that under the circumstances would be shocking to any reasonable person.
State v. Blankenship, _ N.E.3d — 2015-Ohio-4624, 1 32. We find nothing conscience-
shocking about subjecting a juvenile tried in adult court to a mandatory consecﬁtive three-
year prison term when a firearm is used in the commission of his offense. Nor do we find
anything conscience-shocking about such a defendant being subjected to a minimum
three-year prison term when he commits a fi rst-degree felony such as aggravated robbery

~or kidnapping. Accordingly, the fifth assignment of error is overruled.

{42} in his sixth and seventh assignments of error, Anderson asserts that the
mandatory-transfer provisions of R.C. 2152.10(A)(2)(b) and R.C. 2152.12{A)(1)(b}, which
involve the transfer of juvenile cases to aduit court, violate his right to due'pmcess and
equal protection. |

{1143} In Anderson’s prior appeal, we addressed and rejected precisely the same
assignments of error challenging the mandatory-transfer provisions of R.C.
2152.10(A)(2){b} and R.C. 2152.12(A)(1}(b) on the basis that they violate due process
and equal pfotection. Anderson at §] 62-76. Anderson insists, however, that his present
appeal raises one or more new arguments in support of these assignments of error. He
also contends we have the discretion to ignore the res judicata effect of our prior opinion.5

{1 44} Upon review, we find res judicata applicable. The doctrine bars re-litigation

~ of mattere'?hat sither were raised in a prior appeal or could have been raised in a prior

5 In a footnote, however, Anderson explains that he is presenting his sixth and seventh
assignments of error to preserve them for further appeal. (Appellant's Reply Brief at 9,
fn.1). -

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT

A-29




254

appeal. Stafe v. McCoy, 24 Dist. Greene No. 04CA112, 2005-Ohic-6837, §15. OEveniif
Anderson's sixth and seventh assignments of error address one or more new arguments
that he did not raise previously, he couid have raised them in his earlier appea!, which
presented the same assignments of error. As for Anderson's assertion that we may
disregard res judicata in an appropriate case, we see no reason io do so here, This cdurt
consistently has rejected due process and equal protection challenges to the mandatory-
transfer provisions in R.C. 2152.10 and R.C. 2152.12. See State v. Sowers, 2d Dist.

Miami No. 2014-CA-25 2015-Ohio-2788, 9 4 (citing cases). We see no reason to

disregard res judicata here in light of that precedent. The sixth and seventh assignments

of error are overruled.
{1 45} Having overruled all aésignments of error, we affirm the judgment of the

Montgomery County Common Pleas Court,

FROELICH, P.J., and FAIN, J., concur.

Copies mailed to:

Mathias H. Heck
Kirsten A. Brandt
Stephen A. Goldmeier

~ Charlyn Bohland

Hon. Barbara P. Gorman
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WELBAUM, J.

{91}  Defendant-Appellant, Rickym Anderson, appeals from his conviction and
sentence on three counts of aggravated robbery and one count of kidnapping, with gun
specifications. Following a jury trial, Anderson was sentenced to a total of 28 years in prisor.

92} In supiaort of his appeal, Anderson contends that the trial court erred when it
overruled his motion to suppress statements made to police and in sentencing him to a prison
term that was disproportionate to that of a more culpable co-defendant who pled guilty.
Anderson further contends that the trial court erred by sentencing him to consecutive sentences
without complying with R.C. 2929.14, and by failing to propetly calculate jail-time credit.

{93}  In addition, Anderson contends that the juvenile court erred in transferring hig
case to adult court, in violation of his rights under the Due Process Clause and the Eqﬁal
Protection Clause, and in violation of state and federal prohibitions against .cruel and unusual
punishment. Finally, Anderson contends that he was denied the effective assistance of counsel.,

{14} We conclude ‘;hat the trial court did not err in overruling the motion to suppress,
because the evidence at the suppression hearing supports the trial court’s conclusion that
Anderson knowingly, voluntarily, and intelligently waived his Miranda rights.

{95} We further conclude that the mandatory transfer provisions for juvenile
offenders in R.C. 2152.10(A)(2’)(b) and 2152.12(A)(1)}(b) do not violate due process rights, equal
protection rights, or prohibitions égainst cruel and unusuoal punishment.

{6}  However, the trial court did err by failing to comply with R.C. 2929.14(C)’s

provisions for imposing consecutive sentences, and by failing to properly calculate jail-time
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credit. In view of this holding, the issue of the court’s alleged error in imposing a

. disproportionate sentence is moot, because Anderson’s sentence will be vacated and the matter

will be remanded for a new sentencing hearing. Finally, any alleged ineffectiveness of trial
counsel did not prejudice Anderson, because all of his arguments have been considered, with the
exception of his trial tax argument, which is moot, due to the vacation of the sentence.

Accordingly, the judgment of the trial court will be affirmed in part and reversed in part.

- Anderson’s sentence will be vacated, and this matter will be remanded to the trial court for a new

sentencing hearing.

I Facts and Course of Proceedings

.{1[ 7t This case arises from two separate incidents that occurred on April 20, 2012.
On the moming of that day, Rickym Anderson and two high school friends, Dylan Boyd and
M.H., met at the RTA hub in downtown Dayton.' At the time, Anderson was sixteen years old.
Because the three teenagers had smoked maﬂjuana, they were late for school. Instead of going
to school, they began Walkjng, and walked around most of the day.

{8 At around 3:00 p.m., the three teens went down an alley next to 615 Yale
Avenue in Dayton, Ohio, and passed a garage with an overhead door that was partially up. At
the time, Boyd was cgrrying a 38 caliber Smith and Wesson revolver that was black in color, with
a wooden handle grip.

{49}  Brian Williams and his girlfriend, Tiesha Preston, were in the garage, smoking

" The full names of Anderson and Boyd are being used because they were bound over for trial as adults.  Initials are being used

for the third teenager, as there is no indication in the record that he was tried as an adult,



4
marijuana and talking. Almost immediately after Williams saw the three people walk by the
door, Boyd came back. Boyd said, “Don’t move,” and when Williams tried to Tun out the back
door of the garage, Boyd opened fire. Boyd fired one bullet, which hit Williams in the back and
exited through his abdomen.

{410} Williams ran across the street to a neighbor’s house. When he got to the porch,

he could see Boyd gesturing for Preston to get into the trunk of a gray Impala automobile that

was parked in the.driveway at 615 Yale. The keys to the Impala had been left on the trunk of _
another car that wﬁs sitting in the garage. However, the trunk of the Impala could be opened by
using a release buttoﬁ located inside the Impala.

{11}  The first neighbors that Williams approached shut the door and refused to help

him, but Williams was eventually able to get help from a neighbor up the strect. That neighbor

‘took Williams td the hospital, where surgeons removed major parts of his small and large

intestines. At the time of the trial, Whjch was held nearly a year after the incident, Williams was
still wearing a colostomy bag.

{912} After shooting Williams, Boyd first asked Preston where the keys to the Tmpala
were. When she said she did not know, he told MLH. to search the Impala. When M.H. could
not find the keys, Boyd told Anderson to search. Boyd also told Anderson and M.H. to get
whatever they could find. Boyd then said to Preston, “Bitch, come on. Get in the trunk.”
Transcript of Proceedings, Volume II, p. 288. After Preston got into the trunk, she could hear
the teenagers rummaging around in the car, and also heard Boyd tell the others to grab her purse.
After about 25 to 30 minutes, Preston heard neighbors talking, and began beating on the trunk.

She wag then released from the trunk.
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{13} Following the robbery at 615 Yale, Boyd, Anderson, and M.H. went to. an
abandoned house on Windsor Avenue, which_was about a block and a half away from where
Williams had been shot. There was no money in Preston’s purse; instead, the purse contained
only credit cards, identification, a food stamp card, and some cigarettes.

{914}  After smoking the cigarettes, they left the purse in the abandoned house. M.H.
then went home, and Boyd and Anderson continued walking. After meeting another high school
student, the three teenagers saw a young woman (Star MacGowan) at an apartment building
taking out her trash. At that point, Anderson was carrying the gun. Anderson asked
MacGowan if she had any money, and threatened her. He told her he was going to “pop her.”
Transcript of Proceedings, Volume I, p. 351. MacGowan handed over her purse, which
contained a lime-green cell phone.

{415} Just then, another resident of the apartment building came Ey and heard
MacGowan yelling that her purse had been taken. Anderson took the phone out of the purse,
dropped the purse, and ran off. The three teenagefs ran in different directions.

1] 16} The police were called, and were given a description of the three Slispects,
including their race, type of clothing, weight, and height. Shortly thereafter, Dayton Police
Officer, Jeff Hieber, saw Boyd and Anderson walking in the vicinity, wearing clothing that
matched the descriptions he had been given. After slowing down to get a better look, Hieber
turned his car around and made a left onto Yale Avenue, where the suspects had been heading.
When Hieber caught up to Boyd and Anderson, he detained them and ultimately patted them
down_.: Hieber found a lime-green cell phone in Anderson’s pocket, and the police subsequently

located a gun about 30 to 40 feet away from where Boyd and Anderson were apprehended.
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None of the witnesses were able to identify Anderson from a photo spread, but they all later

" 1dentified him at trial.

{917} Both Boyd and Anderson were detained and were questioned that night by the
police. After waiving his Miranda rights, Anderson admitted to his involvement in both
robberies, and led police to the abandoned house where Preston’s purse had been hidden.

{918} Anderson was initially charged in juvenile court, but he was subsequently bound
over to the general division of the common pleas couﬁ for trial as an adult. Anderson was
mdicted on three counts of aggravated robbery, one count of kidnapping, and one couht of
felonious assault, with gun specifications for each charge. Following a jury triai, he was found
guilty of all charges, other than the felonious assault charge, which pertained to the shooting of
Williams. As was noted, the court sentenced Anderson to a total of 28 years in prison.
Williams® co-defendant, Boyd, had previously pled guilty, and had received a nine-year prlisonA

sentence.

II. Did the Trial Court Err in dverruling the Motion to Suppress?
{919} Anderson’s First Assignment of Error states as folloﬁs:

The Trial Court Erred When It Overruled Rickym Anderson’s Motion to
Suppress His Statements, in Violation of the Fifth And Fourteenth Amendments
to the _United States Constitution and Article I, Section 10 of the Ohio
Constitution (October 23, 2012 Decision, Order and Entry Ovenuling Defendant
Anderson’s Motion to Suppress, p. 6).

{920} Under this assignment of error, Anderson presents two main arguments. The
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first is that the State failed to prove that he intelligently and knowingly waived his constitutional
rights. Anderson’s second argument is that the use of deceptive interrogation techniques
undermines a vulnerable child’s voluntary waiver of rights. We will address each matter

separately.

A. Intelligent and Voluntary Wavier of Rights

{921} Inarguing that Anderson’s waiver of rights was neither intelligent nor voluntary,
Anderson focuses on the fact that he was treated in fhe sam¢ manner as an adult, without
recognition of his individual circumstances or of current research and precedent, which indicate’

' thatr children need greater protection than adults.

9 22} Before addressing these points, we note that the standards for reviewing
decisions on motions to suppress are well established. In ruling on motions to suppress, a trial
court “assumes the role of the trier of fact, and, as such, is in the best position to resolve
questions of fact and evaluate the credibility of the witnesses.” State v. Retherford, 93 Ohio
App.3d 586, 592, 639 N.E.Zd 498 (2d Dist.1994), citing State v. Clay, 34 Ohio St.2d 250, 298
N.E.2d 137 (1973). Consequently, when we review suppression decisions, “we are bound to
accept the tnal court's findings of fact if they are supported by comi)etent, credible evidence.
Accepting those facts as true, we must independently determine as a matter of law, without
deference to the trial court's conclusion, whether they meet the applicable legal standard.” Id. at
592.

{923} “The Fifth Amendment to the United States Constitution and Article I, Section

10 of the Ohio Constitution guarantee that no person in any criminal case shall be compelled to



.
be a witness against ‘himself. The concern that animated the framers to adopt the Fifth
Amendment was that coerced confessions are inherently untrustworthy.” State v. Jackson, 2d
Dist. Greene No. 02CA0001, 2002-Ohio-4680, 4 19, citing Dickerson v. United States, 530 U.S.
428, 120 8.Ct. 2326, 147 L.Ed.2d 405 (2000). “A suspect may waive his constitutional right
against self-incrimination, provi.dcd that waiver 1s voluntary. A suspect's decision to waive his
privilege against self-incrimination is made voluntarily absent evidenée that his will was
overborne and his capacity for self-determination was critically impaired because of coercive
police conduct.” Jd. at.ﬂ 20, citing Colorado v. Connelly, 479 U.S. 157, 107 S.Ct. 515, 93
L.Ed.2d 473 (1986). (Other citation omitted.)

{924} We also noted in Jackson that:

The issues of whether a confession is voluntary, and whether a suspect has
been subjected to custodial interrogation so as to require Miranda warnings, are
analytically separate issues. The due process clause continues to require an
inquiry, separate from custody considerations, concerning whether a defendant's

- will was overborne by the circumstances surrounding the. giving of his confession.
This due process test takes into consideration the totality of all the surrounding
facts and circumstances, including the characteristics of the accused and the
details of the interrogation. Factors to be considered include the age, mentality,
and prior criminal experience of the accused; the length, intensity and frequegcy
of the interrogation; the existence of physical deprivation or mistreatment; and the
existence of threats or inducements. State v. Edwards (1976), 49 Ohio St.2d 31,

358 N.E.2d 1051.



(Citatioﬁs omitted.) Jackson at § 21,

{25} In rejecting the motion to suppress, the trial court found no evidence of police
coercion and no evidence that the police ma-de promises or guarantees to Anderson. The court
also noted that Anderson did not ask for his parents to be present, was not a “young” juvenile,
and was subject to a relatively short interview.

{9 26} After reviewing the record, we agree with the trial court. At the time of the
interrogation, Anderson was 16 years old, and had prior experience with the criminal justice
system. Consistent with the dictates of Miranda, the police explained each right to him and
confirmed that he understood his rights. The questioning took place over a period of less than
two hours, with one interview lasting about 20 to 30 minutes and the other lasting about a half
hour. Although the police did not offer Anderson food or water, or a restroom break, they would
have let Him tai(e a break if he had asked.

{927} It is true that thé police did not call Anderson’s parents before speaking with
him. However, “the law in Ohio does not require that a juvenile's parent or legal custodian be
present during a custodial interrogation.” State v. Kimmie, 8th Dist. Cuyahoga No. 99236,
2013-Oh10-4034, 9 58. “The presence of a parent or custodian during a juvenile's interrogation,
therefore, is only one factor to consider in determining whether, under the totality of the

circumstances surrounding the juvenile's statements, there is a valid waiver of the juvenile

- suspect's Miranda rights.” (Citations omitted.) Id.

{928} In arguing that the trial court erred by failing to treat him differently from an
adult, Anderson points to recent cases from the United States Supreme Court, which recognize

that children are not adults and should not be treated as such. For example, in Roper v.
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Simmons, 543 U.S. 551, 125 S.Ct. 1183, 161 L.Ed.2d 1 (2005), the Supreme Court of the United
States reconsidered its prior authority, and held that the Eighth Amendment requires rejection of
the imposition of the death penalty on juvenile offenders underrthe age of 18. Id at 568. To
analyze the issue, the court first conducted “a review of objective indicia of consensus, as
expressed in. particular by the enac;tfnents of legislatures that have addressed the question.” Id. at
564. The court then decided, by exercising its “own independent judgment, whether the death
penalty is a disproportionate punishment for juveniles.” Id.

{129} In finding that the death penalty was a disproportionate penalty, the court relied,
among other things, on three general differences between juveniles and adults. These included
- the fact that  [a] lack of maturity and an underdeveloped sense of responsibility are found in
_ youth more often than in adults and are more understandable among the young. These qualities
ofter_l result in impetuous and ill-considered actions and decisions.”” Id. at 569, quoting
Johnson v. Texas, 509 U.S. 350, 367, 113 S.Ct. 2658, 125 L.Ed.2d 290 (1993). The court
further noted that “[t]he second area of difference is that juveniles are more vulnerable or
susceptible to negative influences and outside pressures, including peer pressure.” Id., citing
Eddings v. Oklahoma, 455U.S. 104, 115,102 S.Ct. 869, 71 I.Ed.2d 1 (1982).

{30} Finally, the court observed that “[t[he third broad difference is that the character
of a juvenﬂe 13 not as well formed as that of an adult. The personality traits of juveniles are
more transitory, less fixed.” 7d. at 570, citing E. Frikson, Identity: Youth and Crisis (1968).
With regard to the three general differences, the court stressed that:

These differences render suspect any conclusion that a juvenile falls

-among the worst offenders. The susceptibility of juveniles to immature and
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irresponsible behavior means “their irresponsible conduct is not as morally
reprehensible as that of an adult.” T hompson [v. Oklahoma], supra, [487 U.VS.

815] at 835, 108 S.Ct. 2687 [,101 L.Ed.2d 702 (1988)] (plu'rality opinion). Their
own vulnerability aﬁd comparative lack of control over their immediate
surroundings mean juveniles have a greater claim than adults to be forgiven for
failing to escape negative influences in their whole environment.  The reality
that juveniles étill struggle to define their identity means it is less supportable to
conclude that even a heinous crime committed by a juvenile is evidence of
uretrievably depraved character. From a moral standpoint it would be misguided
to equate the failings of a minor with th'ose.c')f' an ‘&dult, for a greater possibility
exists that a minor's character deficiencies will be reformed. Indeed, “[t]he
relevance of youth as a rﬁitigating factor derives from the fact that the signature
qualities of youth _are.transiént; as mdividuals mature, the impetuousness and
recklessness that may doininate in younger years can subside.” Johnson, supra,
at 368, 113 S.Ct. 2658 * * * |
(Citation omitted.) Roper, 543 U.S. at 570, 125 S.Ct. 1183, 161 L.Ed.2d 1.
{931} Subsequently, in Graham v. ﬁlorida, 560 U.S. 48, 130 S.Ct. 2011,176 L.Ed.2d
825 (2010), the Supreme Court held that “for a juvenile offender who did’ not commit homicide
the Eighth Amendment forbids the sentence of life Withou;t parole.” Id. at 74. And, in another
decision cited by Anderson, the United States Supreme Court recently held that “a child's age

properly informs the Miranda custody analysis.” J.D.B. v. North Carolina, __ U.S. , 131

S.Ct. 2394, 2399, 180 L.Ed.2d 310 (2011).
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{32} In J.D.B., the minor was 13 years old, and was interrogated by police at his
school. He was not givei; Miranda wamings, and confessed to crimes for which he was
subsequéntly adjudicated delinquent. Jd at 2399-2400. The Suprerﬁe Court concluded that “so
long as the child's age was known td the officer at the time of poli_ce questioning, or wrould have
been objectively apparent to a reasonable officer, its inclusion in the custody analysis is
consistent with the objective nature of that test” 7d, at 2406. In reaching this conclusion, the
court stressed the distinctions between children and adults, including that “children ¢ generally are
less mature and responsible than adults,” * * *; that they ‘often lack the experience, perspective,
and judgment to recognize and avoid choices that could be detrimental to them’ * * *, that they
‘are more vulnerable or susceptible to ... outside pressures’ than adu_lts ¥ % % and so on”
(Citations omitted.) Id. at 2403,
{933} The Supreme Court declined to consider, however,
whether additional procedural Miranda Warning
safeguards are needed for juveniles. In this regard,
the court stated that:

Amici on behalf of I.D.B. question whether children of all ages can
comprehend Miranda warnings and.suggest that additional procedural safeguards
may be necessary to protect their Miranda rights. Brief for Juvenile Law Center et
al. as Amici Curiae 13-14, n. 7. Whatever the merit of that contention, it has no
relevance here, where no Mimnda warnings were adrninisfered at all.

JD.B. at 2401, fn. 4.

{34} In the final Supreme Court case cited by Anderson, the court invalidated
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- mandatory sentencing schemes that require childreni convicted of homicide to “receive lifetime
incarceration with_out possibility of parole, regardless of their age and age-related characteristics
and the nature of their crimes * * ** Miller v. Alabama, _US. 132 8.Ct. 2455, 2475, .
183 L.E4.2d 407 (2012). 1In Miller, the court noted its prior observations in Roper and Graham
“about studies pertaining to adolescents and the “ ‘fundamental differences between juvenile and
adult minds.” * Id. at 2464, citiﬁg Roper, 543 U.S. at 570, 125 S.Ct. 1183, 161 L.Ed.2d 1, and
quoting Graham, 560 U.S. at 68, 130 S.Ct. 2011,176 L.Ed.2d 825. In this regard, the court also
stressed that :
The evidence presented to us in these cases indicates that the science and
social sci_encé suppldlrtring Roper s and Graham s conclusions havé become even
stronger. See,‘ e.g., Bnef for American Psychological Association et al. as Amici
Curiaze 3 (“[A]n ever-growing body of research in developmental psychology
and neuroscience continues to confirm and strengthen the Court's conclusions™);
id.,at4 (“Itis increasingly clear that adolescent brains are not yet fully mature in
regions and systems related to higher-order executive functions such as impulse
control, planning ahead, and risk avoidance™); Rrief for J. Lawrence Aber et al.
as Amici Curiae 12-28 (discussing post- Graham studies) * * *,
Miller at 2465, fn. 5.
{9 35} | In view of these indications from the Supreme Court of the United States, and
studies which reveal that many juveniles do not fully understand their rights or the alternatives,
Anderson argues that relying on adult presentation of rights and waiver forms does not

adequately protect minors,
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{936} In a decision issued after J.D.B., a lower court concluded that it would take the
defendant’s age (13) into account as a “non—deteminative” factor in deciding whether police
tactics used in an interrogation were such that the defendant’s “free will was overbome at the
time he. confessed.” In re Michael S., Cal. Ct. App. 2d Dist., Div.7, 2012 WL 3091576, *7.
However, after considering the facts, the court in that case found the confession Voh:mf:ary.2

{137} Nonetheless, even before J.D.B. was decided, Ohio courts included age as a
factor that must be considered in deciding whether, under the totality of the circumstances, a
defendant’s confession is Voluntafy. Jackson, 2d Dist. Greene No. OZCAOOVOI, 2002-Ohi0-4680,
at921. When the trial court in the case before us ruled on the motion to suppress, it did, in faét,
cqnsider Anderson’s age, by noting that Anderson was not a young minor,

{f 38} Furthermore, t]_ne Supreme Court of Ohio has recently rejected the argument that
Jjuveniles have a statutory right to counsel at-interrogations conducted prior to the filing of a
juyenile complaint. See In re M.W., 133 Ohio St.3d 309, 2012-Ohio-4538, 978 N.E.2d 164, 9 2.

The dissent in M. W, stroﬁgly disagreed, arguing that “[t]he custodial interrogation is at least as
important as the events that Subsequently' unfold in court, and given its repercussions, a child
must be afforded the right to counsel and parents during that period.” Id. at 4 69, fu. 6
(O’Connor, C.J., dissenting). Nonetheless, the view that “juveniles are entitle.d to special
protections because of the limitations on their cognitive abilities and legal capacity” “failed to
garner majdrity suppﬁrt‘ [in M. W], and we are compelled to follow the dictates of the majority.”

In re T.J., 6th Dist. Lucas No. L-12-1347, 2013-Ohio-3057, % 10 (rejecting the argument that a

*  The cited caseis an unpublished opinion whose citation is restricted by California Rules of Court,  We cite it not for the fact

that age should or must be considered, but only to note that .5, has been applied in this manner.
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minor was entitled to have a parent or attorney present before he could wéive his Miranda
rights).?

{9 39} Accofdingly,. we cannot conclude that Anderson’s rights were infringed by the
fatlure to provide additioﬁal safeguards prior to the wavier of his Miranda rights. Anderson

received all the protection he is currently due under Ohio law.

B. Deceptive Interrogation Techniques
{40} Anderson’s second major issue concerning voluntary waiver involves deceptive
interrogation techniques. As was noted, the interrogating detectives falsely told Anderson that
he had been identified by witnesses. Anderson contends that a child’s ability to understand and
resist manipulative tactics is hampered by youthfulness, and that the International Association of
Chiefs of Police, in fact, discourages use of deceptive interrogation tactics with children.
{§ 41} “Deception is a factor bearing on voluntariness, but, standing alone, does not

establish coercion * * *.  State Singleton, 2d Dist. Montgomery Nos. 17003, 17004, 1999 WL

Some jurisdictions do provide Miranda warnings tailared to juveniles. For example, Hall v. Thomas, 623 F.Supp.2d 1302
(M.D.Ala. 2009), noted that: “Alabama law guarantees additional rights for juveniles subject to interrogation, and requires the polics to réad
additional warnings, sometimes referred to as ‘Super Mirands warnings. Rule 11(B) of the Alabama Rules of Juvenile Procedure, which
was effective at the tirne of Hall's arrest, lists the ‘[r]ights of a child before being questioned while in custady.’ The interrogator must inform a
juvenile of these rights before questioning him on ‘anything concerning the chazge’ for which he was arrested. /d. They include ‘the right to
communicate’ with the child's counsel, parent, or guardian and if he or she is not present, ‘if necessary, reasonable means will be provided for
the child to do se.” #d Halfa11307, fn. 3. Similarly, Indiana provides additional protections for minors.  See  J.Z, v Stare, 5N.E.3d
431, 437 (Ind.App. 2014) (discussing juvenile Miranda form, and the requirement thiat juveniles and parents be allowed (o confer prior to

waiver of rights).  Ohio has not yet chosen to adopt these additional protections.
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173357, *4 (March 31, 1999), citing Frazier v. Cupp, 394 U.S. 731, 89 S.Ct. 1420, 22 I.Ed.2d
684 (1999). (Other citations omitted.}) See, also, State v. Brown, 100 Ohio St.3d 51,
2003-bhi0-5059, 796 N.E.2d 506, 9 17.

{42}  Anderson does not suggest, and we have not found, Ohio authority condemning

~deceptive interrogation techniques in situations involving children. In Ohio, as in other

jurisdictions, deception in Inferrogation is only one factor in assessing voluntariness. For
example in State v. Jackson, 333 Wis.2d 665, 2011 WI App 63, 799 N.W.2d 461, the defendant
was 15 years old, had an IQ of 73, and was charged with attempted first degree intentional
homicide. /d. at 41 and 21. The defendant claimed his confession was involuntary due to his
IQ and age, as well as the fact that the police had lied to him. /d. at§21. However, the court of
appeals disagreed, noting that:
| The State responds that, while it may not have been true that multiple
people had identified Jackson in a lineup, one person had. And misrepresentation
or trickery does not make an otherwise voluﬁtary statement involuntary — it is only
one factor to consider in the totality of the circumstances. State v. Ward, 2009 W1
60, 9 27, 318 Wis.2d 301, 767 N.W.2d 236. As we explained in State v. Triggs,
2003 WI App 91, 919, 264 Wis.2d 861, 663 N.W.2d 396,
“Inflating evidence of [the defendant’s] guilt interfered little, if at all, with
his ‘free and deliberate choice’ of whether to confess, for it did not lead him to
consider anything Beyond his own beliefs regarding his actual guilt or innocence,
his moral sense of right and wrong, and his judgment regarding the likelihood that

the police had garnered enough valid evidence linking him to the crime.”
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(Citation omitted.) Jackson at § 22.

{43} After reviewing the totality of the circumstances, we ﬁﬁd no evidence that
Anderson’s waiver wés involuntary. Although Anderson was a juvenile, he was 16 and had
prior experience with Miranda warnings. Furthermore, there is no indication that Anderson was
under the influence of any medication or other substance, that he had low intellectual ability, or
that the police used coercive tactics.

| {4 44} Because the evidence at the suppression hearing supports the trial court’s
decision that Anderson knowingly, voluntarily, and intelligently waived his Miranda rights, the
trial court did not err in overruling the motion to suppress. Accordingly,' Anderson’s First '

Assignment of Error is overruled.

I Did the Court Fail to Comply with R.C. 2929.14(C)?
{445} TFor purposes of convenience, we will next address Anderson’s Third
Assignment of Error, which states that:
The Trial Court FErred Whén It Sentenced Rickym Anderson to
Consecutive Sentences without Complying with R.C. 2929.14, in Violation of His
Right to Due Process as Guaranteed by the Fourteenth Amendment to the United
States Constitution and Article I, Section 16 of the Ohio Constitution.
{946} Under this assignment of error, Anderson contends that the trial court erred by
sentencing him to consecutive sentences without complying with R.C. 2929.14. Since Anderson
failed to object to consecutive sentences at the sentencing hearing, “he has forfeited all but plain

error.”  State v. Jones, 10th Dist. Franklin No. 14AP-80, 2014-Ohio-3740, 9 11, citing Crim.R.
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52(B). (Other citation omitted.) “Under Crim.R. 52(B), ‘[p]lain errors or defects affecting
substantial rights may be noticed although they were not brought to the attention of the court.”
‘To constitute plain error, the error must be obvioué on the record, palpable, and fundamental
such that it should have been apparent to the trial court without objection.” ” Jones at § 11,
quoting State v. Gullick, 10th Dist. Franklin No. 13AP-26, 2013-Ohio-3342, §3. (Other éitation
omitted.) |

{§47} With regard tc;) consecutive sentences, R.C. 2929.14(C)(4) states that:

If multiple brison terms are imposed on an offender for convictions of
multiple offenses, the court may require the offender to serve the prison terms
consecutively if the court finds that the consecutive service is necessary to protect
the public from future crime or to punish the offender and that consecutive
sentences are not disproportionate to the seriousness of the offender's conduct and
to the danger the offender poses to the public, and if the court also finds any of the
following:

(a) The offender committed one or more of the multiple offenses whille the
offender was awaiting trial or sentencing, was under a sanction imposed pursuant
to section 2929.16, 2929.17, or 2929.18 of the Revised Code, or was under
post-release control for a prior offense.

(b) At least two of the multiple offenses were committed as part of one or
more courses of conduct, and the harm caused by two or more of the multiple
offenses so committed was so great or unusual that no single prison term for any

of the offenses committed as part of any of the courses of conduct adequately
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reflects the seriousness of the offender's conduct.

(c) The offender's history of criminal conduct demonstrates that
consecutive senten;ces are necessary to protect the public from future crime by the
offender.

{948} In arecent decision, the Supreme Court-of Ohio held that “[i]n order to i:mpose
consecutive terms of imprisonment, a trial court is required to make the findings mandated by
R.C. 2929.14(C)(4) at the sentencing hearing and incorporate its findings into its sentencing
éntry, but it has no obligation to state reasons to support its findings.” State v. Bonnell,
Ohio St.3d 2014-Ohid-3177, __NEZ2d | syllabus.

{§49} In Bonnell, the trial court _imposed consecutive sentences, and mentioned the
defendant’s “atrocious” record, his lengthy prison record, the fact that up to that point, the
defendant had shown very little respect for society and its rules, and tile fact that the courts had
given the defendant opportunities. 4. at 9 9-10. Nonetheless, the Supreme Court of Ohio
indicated that these descriptions did not allow it to conclude that the trial court had made the
required findings under R.C. 2929.14(C)(4). - Accordingly, the court reversed the judgment,
vacated the sentence, and remanded the case for further proceedings. /d. at 934-37. |

{950} In Jones, the Tenth District Court of Appeals also held that failure to make the
findings required under R.C. 2929.14(C)(4) causes a sentence to be contrary to law and
constitutes plain error. Jones, 10th Dist. Franklin No. 14AP-80, 2014-Ohio-3740, at § 18.

{151} In view of this authority, Anderson’s sentence is contrary to law under R.C.
2929.14(C)4), and will Be vacated and remanded for further proceedings. Accordingly, the

Third Assignment of Error is sustained. Anderson’s sentence will be vacated, and this matter
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-will be remanded to the trial court for a new sentencing hearing.

IV. Was the Sentence Disproportionate to that of a Co-Defendant?

{952} Anderson’s Second Assignment of Error states that;

The Trial Court Erred When it Sentenced Rickym Anderson, after a Jury

Trial, to a Prison Term Disproportionate to that of a More Culpable CoDefendant

Who Pleaded Guilty, in Violation of the Sixth, Eighth, and Fourteenth

Amendments to the United States Constitution and Article I, Seétions 9,10 and 16

of the Ohio Coﬁstitution (2/20/2013 T. p. 583; February 22, 2013 Jﬁdgment Entry

of Sentence).

{153} Under this assignment of error, Anderson contends that he was sentenced to a
significantly longer sentence than his co-defendant, Dylan Boyd, who received only a nine-year
sentence for more culpable acts. Boyd was involved in both robberies, and was the shooter
who caused serious physical harm to Brian Williams. After pleading guilty, Boyd was
sentenced to nine years in prison, whereas Andersoh received a total of 28 years in prison
following a jury trial. Anderson contends that this amounted to a “trial tax” under our prior
decision in State v. Beverly, 2d Dist. Clark No. 2011 CA 64, 2013-Ohio-1365.

{954} Weneed not address this matter, however, because Anderson’s sentence is being
vacated, and this matter is being remanded for a new sentencing hearing. Accordingly, the

Second Assignment of Error is overruled, as moot.

V. Did the Trial Court Fail to Grant Proper Jail Time Credit?
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{55} Anderson’s Fourth Assignment of Error sfates as follows:

The Trial Court Erred When It Granted Rickym Anderson Only 240 days

of Jail-time Credit, in Violation of His Right to Equal Protection as Guaranteed by

the Fourteenth Amendment to the United States Constitution and Article 1, Section

16 of the Ohio Constitution.

{56} Under this assignment of error, Anderson contends that the trial court erred by
failing to grant him 67 days of additional jail-time credit for the time that he was confined by
order of the juvenile court. The trial court credited Anderson with 240 days of jail-time credit,
dating from the time of the indictment. According to Anderson’s calculations, he was instecad
confined for 307 days.

{157}  The State does not dispute the applicability of jail-time credit to confinement in
a juvenile detention facility; instead, the State’s position is that it is not clear from the record
where Anderson served detention or whether he was able to leave. Both sides also agree that a
plain error analysis applies, because Anderson failed to raise this issue in the trial court.

{158 As was noted, “ ‘To constitute plain error, the error must be ‘obvious on the
record, palpable, and fundamental such that it should have been apparent to the trial court without
objection.” ” (Citations omitted.) Jones, 10th Dist. Franklin No. 14AP-80, 2014-0Ohio-3740, at
qIl1.

{159} We have previously stressed that “[wlhere, for whatever reason, a defendant
remains in jail prior to his trial, he must be given credit on the sentence ultimately imposed for all
periods of actual confinement on that charge.” (Citations omitted,) State v. Angi, 2d Dist.

Greene No. 2011 CA 72, 2012-Ohio-3840, § 7. Furthermore, “ ‘[a]lthough the {department of
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rehabilitation and correction] has a mandatolry duty pursuant to R.C. 2967.191 to credit an inmate
with the jail time already served, it is the trial court that makes the factual determination as to the
number of days of confinement that a defendant is entitled to have credited toward his sentence.’
” State v. Coﬂe, 2d Dist. Montgomery No. 23450, 2010-Ohio-2130, ¥ 7, quoting State ex rel.
Ranﬁn v. Ohio 4dult Parole Auth., 98 Ohio St.3d 476, 2003-Ohio-2061, 786 N.E.2d 1286, 9 7.

‘We also note that R.C. 2967.191 specifically includes confinement in a juvenile facility within
the jail-time credit statute. -

{460} The record is clear that Anderson was confined from the time he was initially
arrested in April 2012.  The juvenile court record is part of the file, and indicates that Anderson
was remanded to detention on April 21, 2012 (the day after his arrest), based on the juvenile
court’s finding that his continued residence in his home would be contrary to his best interests,
and that detention was required under Juv.R. 7 due to the chgrges. The trial court file contains
no indication that Anderson was allowed to leave juvenile detention for any reason. In fact, the
record indicates otherwise, as Anderson was served at the Montgomery County Jail on June 18,
2012, with the juvenile court’s entry and order granting the State’s motion to relinquish
Jurisdiction. The indictment was not filed until around three weeks later, on July 5, 2012.
Consequently, Anderson was clearly confined in jail or in a juvenile facility prior to the date of
the indictment. Due to the error that is apparent on the face of the record, this case must be
remanded for examination of proper jail time credit.

{§61} Accordingly, Anderson’s Fourth Assignment of Error is sustained.

VI Does Mandatory Bindover Violate Various Constitutional Rights?
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{962} Anderson’s Fifth, Sixth, and Seventh Assignments of Error deal with related
issues, and will be discussed together. Anderson’s Fifth Assignment of Error states that:

| The Juvenile Court Erred When It Transferred Rickym Anderson’s Case to

Adult Court Because the Mandétory Transfer Provisions in R.C. 2152.10(A)(2)(b)

and R.C.'2152.12(A(1)(b) Violate a Child’s Right to Due Process as Guaranteed

by the Fourteenth Amendment to the United States Constitution and Article I,

Section 16 of the Ohio Constitufion. (June [1]8, 2012 Entry and Order Finding

Probable Cause and Granting Motion to Relinquish Jurisdiction and Transfer to

General Division, pp. 1-2).

{963} The Sixth and Seventh Assignments of Error are identical to the Fifth
Assignment of Error, except that they raise violations of the Equal Protection Clause and of
prohibitions against cruel and unusual punishment.

- {964} Under these assignments of errof, Anderson contends that R.C.
2152.16(A)2)(b) and 2152.12(A)(1)(b) are unconstitutiopal because they prohibit juvenile courts
from making any individualized decision about the apiaropxiateness of transferring particular

cases to adult court. Before addressing Anderson’s arguments, we note that Anderson failed to

‘raise constitutionality in the trial court.

{65} “Failure to raise at the trial court level the issue of the constitutionality of a

statute or its application, which issue is apparent at the time of trial, constitutes a waiver of such

issue.” State v. Awan, 22 Ohio St.3d 120, 489 N.E.2d 277 (1986), syllabus. However, the
Supreme Court of Ohio later clarified that “[tJhe waiver doctrine * * * ig discretionary.” In re

M.D., 38 Ohio St.3d 149, 527 N.E.2d 286 (1988), syllabus. Thus, “[e}ven where wavier is clear,
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[appellate courts may] consider constitutional challenges to the application of statutes in specific
cases of plain error or where the rights and interests involved may warrant it.” 74 Tn our

discretion, we will consider the assignments of error pertaining to the constifutionality of

* mandatory bindover. _

A. Due Process

{66} R.C.2152.10(A)2)(b) and R.C. 2152.12(A)(1)(b) require mandatory transfer of
a case to adult court where: a child is charged with a category two offense; the child is sixteen
years of age or older at the time of the act charged; the child is alleged to have committed the
offense with a firearm; and there is probable cause to believe the juvenile commiltted the act that
has been charged.

{167} Anderson contends that mandatory transfer and Ohio’s failure to provide for an
amenability hearing violate the due process holding in Kent v. United States, 383 U.S. 541, 86
S.Ct. 1045, 1:6 L.E(i.2d 84 (1966), which outlined eight factors to be considered in transfer
proceedings before a juvenile court orders bindover. However, other appellate districts have
rejected this argument, based on the fact that Kent involved discretionary, rather than mandatory
transfer. See State v. Lcme, 11th Dist. Geauga No. 2013-G-3144, 2014-Ohio-2010, Y 57, citing
State v. Kelly, 3d Dist. Union No. 14-98-26, 1998 W1, 812238, *19-20 (Nov. 18, 1998). Thus,
“because the Kent factors were intended to address the problem of arbitrary decision-making and ‘
disparate treatment in discretionary bindover determinations, due process does not require use of
these factors when the legislature has statutorily eliminated discretionary bindover

determinations.” Id.
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{9168} In addition, we have previously held that mandatory bindover does not violate
due process. State v. Agee, 133 Ohio App.3d 441, 448-449, 728 N..E.Zd 442 (2d Dist.1999),
citing State v. Ramey, 2d Dist. Montgomery No. 16442, 1998 WL 310741 (May 22, 1998). In
this regafd, we reasoned in Ramey that ‘;[b]ecause amenability to treatment as a juvenile is not an
issue determinative of transfer when the juvenile court finds that the underlying offense is one
that [the statute] defines as an offense of violence, the juvenile is not thereafter entitled to a
hearing to determine his amenability to treatment, Thus, no due process violation is demonstrated
by the lack of an ‘amenability’ hearing * * *”  Ramey at *1.
| {169} Recently, we stressed that we will continue to follow this precedent until the
supreme Court of Ohio adﬁses otherwise. See State v. Brookshire, 2d Dist. Montgomery No.
25853, 2014_—O]l:1i0-1971, 1 30.
{170}  Accordingly, we reject the argument that the mandatory transfer statutes violate

due process.

B. Equé.l Protection
{171} Anderson also contends that R.C. 2152.10 and 2152.12 violate the Equal
Protection Clause because: (1) they create classes of similarly situated children, based solely on
age; and (2) the age-based distinctions in these statutes are not rationally related to the purpose of
juvenile delinquency proceedings. In Ramey, we addressed and re;jected an equal protection
challenge to R.C. 2151.26, which was the.predecessor statute to R.C. 2152.12. Specifically, we
noted that:

R.C. 2151.26 classifies juveniles whose delinquent acts could constitute a
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felony offense of violence if committed by an adult differently than it treats those

whose acts would not constitute a felony offense of violence if com.tﬁitted by an

adult. That class distinction bears a reasonable relationship to a legitimate

governmental objective, which is to punish violent juvenile offenders more

harshly by denying them the prospect of more lenient treatment in the juvenile
system. Such distinctions may be made between different types of offenders,

adﬁlt or juvenile, without denying persons involved the equal protection of law.

Ramey at *3.

{172} The classification we considered in Ramey is somewhat different than the
classification being challenged in the case before us. Specifically, Anderson- argues that'
transfer is mandatory for those 16 or older, is discretionary for offenders who are 14 or 15 years
of age, and is not permitted for offenders who are less than fourteen years of age.  According to
Anderson, this bright-line, age-based classification is not rationally related to the State’s
legitimate objectives.

{973} In Lane, the Eleventh District Court of Appeals noted that “[t]he standard for
determining if a statute violates equal protection is ‘essentially the same under state and federal
law.” 7 Lane, 11th Dist. Geauga No. 2013-G-3144, 2014-Ohio-2010, at Y 64, quoting Fabrey v.
McDonald Village Police Dept., 70 Ohio St.3d 351, 353, 639 N.E.2d 31 (1994). “ “Under a
traditional equal protection analysis, clasé distinctions in legislation are permissible if they bear
some rational relationship to a legitimate governmental objective.’ ” Jd., quoting State ex rel,
Vana v. Maple Hts. City Council, 54 Ohio St.3d 91, 92, 561 N.I.2d 909 (1990).

{974}  As here, the defendant in Zane contended that disparate treatment based on age
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was not supported by scientific evidence. Lane at § 66. However, the court of appeals rejected
that argument because the defendant had failed to meet his burden of proving beyond doubt that
the statutes were unconstitutional. 74,

{975} The same observation may be made in the case before us. Although Anderson
contends that there is little difference between children who are younger than 16 and those who
are older than 16, he does not support this contention with any type of empirical evidence. In the
absence of such evidence, we cannot find that the distinction the legislature made is unconnected
to its aims. As the court in Lane observed, “the purpose of this legislation is to protect society
and reduce violent crime by juveniles. * * * Contrary to appellant's argument, juveniles who are
14 or 15 are markedly different from those who are 16 or 17 in mény ways, e.g., in terms of
physical development and maturity. * * * Thus, the legislature's decision to single out older
juvenile homicide offenders, who are po.tentially more street-wise, hardened, dangerous, and
violent, is ratioﬁally related to this legitimate governmental pu_rpose.” (Citation omitted.) (Italics
added.) 1d at967.

| {976} Based on the preceding discussion, Anderson’s equal protection argument is

without merit.

C. Cruel and Unusual Punishment
{77} Anderson’s final argufnent in this conte);t is that Ohio’s mandatory bindover
statutes violate state and federal prohibitions against cruel and unusual punishment. According
to Anderson, evolving standards in the past décade militate against prosecuting youthful

offenders in adult court.
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{978} Recently, the Supreme Court of Ohio observed that “this court has recognized
that cases involving cruel and unu;sual punishrﬁents are rare, ‘limited to those involving sanctions -
which under the circunistances would be considered Sho'cking to anSr reasonable person.” ” [n re
C.P., 131 Obio St.3d 513, 2012-Ohio-1446, 967 N.E.2d 729, | 60, quoting McDougle v.
Maxwell, 1 Ohio St.2d 68, 70, 203 N.E.2d 334 (1964). The court further emphasized that “ ‘[a]
punishment does not violate the constitutional prohibition against cruel and unusual punishments,
if it be not so greatly disproportionate to the offense as to shock the sense of justice of the
- community.” ” Id., quoting State v. Chaffin, 30 Ohio St.2d 13, 282 N.E.2d 46 (1972), paragraph
three of the syllabus. |
{179 When presented with thig issue, the Eleventh District Court of Appeals
concluded in Lane that mandatory bindover does not fit within the definition of a “punishment,”
and that the prohibition against cruel and unusual punishment would not apply. Lane, 11th Dist,
Geauga No. 2013-G—3144, 2014-Ohio-2010, at 9 73. In this regard, the court of appeals ;';ﬂso
noted that “ ‘[m]andatory bindover does not equate to punishment any more than the mere
prosecution of an adult in the common pleas court constitutes punishment.” ” 1d., quoting State
v. Quarterman, 9th Dist. Summit No. 26400, 2013-Ohio-3606, 916 (Carr, J., concurring).*
{180} We agree with these comments, and hold that R.C. 2152.10 and R.C. 2152.12

do not violate prohibitions against cruel and unusual punishment,

The Supreme Coust of Ohio recently issued a decision in Quarferman,  See State v. Quarterman, Slip Opinion No.
2014-Ohio-4034.  After accepting the case for review, the court declined to reach the merits of Quarterman’s constitutional claim pertaining
to mandatory bindover.  The court held that Quarterman had forfeited all but plain error by failing to assert his censtitutional challenge in
cither juvenile or commeon pleas court, and had also failed to properly address the application of the plain error rule during his appeal to the
Supreme Court of Ohio.. /d at 9 2. Accordingly, the court affirmed the judgment of the court of appeals.  /d at 3.
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{981} Based on the preceding discussion, Anderson’s Fifth, Sixth, and Seventh

Assignments of Brror are overruled.

VII. Was Anderson’s Trial Counsel Ineffective?

{182} Anderson’s Eighth Assignment of Error states that:

Rickym Anderson Was Denied the Effective As:;istance of Counsel.

Sixth and Fourtéenth Amendments to the United States Constitution; Section 10,

Article I of the Ohio Counstitution. (June [1]8, 2012 Entry and Order Finding

Probable Cause and Granting Motion to Relinquish Jurisdiction and Transfer to

General Division, pp. 1-2).

{9/ 83} Under this assignment of error, Anderson contends that his trial counsel was
ineffective in several ways: (1) by failing to object to the constitutionality of his transfer to adult
court; (2) by failing to object to the trial court’s imposition of a “trial tax”; (3) by failing to object
to the court’s imposition of consecutive sentences without proper findings; and (4) by failing to
object to the trial court’s grant of jail-time credit.

{9184} “In order to pfevail on a clamm of ineffective assistance of counsel, the defendant
must show both deficient performance and resulting prejudice. Strickland v. Wash.z'ngron (1984),
466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674. Trial couﬁsel 1s entitled to a strong presumption
that his condu(-:t‘ falls within the wide range of effective assistance, and to show deficiency, the
defendant must demonstrate that counsel's representation fell below an objective staﬁdard of
reasonableness.” State v. Matthews, 189 Ohio App.3d 446, 2010-Ohio-4153, 938 N.E.2d 1099,

939 (2d Dist.).
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{9 85} After reviewing the record, we conclude that even if trial counsel was
ineffective, Anderson has not been prejudiced. Although trial counsel failed to raise the above
issués with the trial court, we have considered all the arguments raised by Anderson on appeal,
other than the issue of the “trial tax,” which is moot due to the vacation of Anderson’s sentence.
Anderson will be able to raise the “trial tax” issue in a subsequent appeal, should the trial court
again impose a sentence that Anderson deems disproportionate.

{98} In light of the preceding discussion, the Eighth Assignment of | Error is

overruled.

VII. Conclusion
{987} The Fi;st, Fifth, Sixth, Seventh, and Eighth Assignments of Error are overruled,
the Second Assigninent of Error is overruled as moot, and the Third and Fourth  Assignments
of Error are sustained. Accordingly, the judgment of the trial court is affirmed in part and
reversed in part. The sentence of Defendant-Appellant, Rickym Anderson, is vacated, and this

matter 1s remanded for a new sentencing hearing.

FROELICIH, P.J., and HALL, J., concur.
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AMENDMENTS TO THE CONSTITUTION OF THE UNITED STATES
AMENDMENT V

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in
the Militia, when in actual service in time of War or public danger; nor shall any person be subject
for the same offence to be twice put in jeopardy of life ‘or limb; nor shall be compelled in any
criminat case to be a witness against himself, nor be deprived of life, liberty, or property, without

due process of law; nor shall private property be taken for public use, without just compensation.



AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES

AMENDMENT VI

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial,
by an impartial jury of the State and district wherein the crime shall have been committed, which
district shall have been previously ascertained by law, and 1o be informed of the nature and cause
of the accusation; to be confronted with the witnesses against him; to have compulsory process
for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.



AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES
AMENDMENT VIIT

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual
punishments inflicted.



AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES

AMENDMENT XIV

Section 1. All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No
State shall make or enforce any law which shall abridge the privileges or immunities of citizens
of the United States; nor shall any State deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several States according to
their respective numbers, counting the whole number of persons in each State, excluding Indians
not taxed. But when the right to vote at any election for the choice of electors for President and
Vice President of the United States, Representatives in Congress, the Executive and Judicial
officers of a State, or the members of the Legislature thereof, is denied to any of the male
inhabitants of such State, being twenty-one years of age, and citizens of the United States, or in
any way abridged, except for participation in rebellion, or other crime, the basis of representation
therein shall be reduced in the proportion which the number of such male citizens shall bear to
the whole number of male citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Represeniative in Congress, or elector of
President and Vice President, or hold any office, civil or military, under the United States, or
under any State, who, having previously taken an oath, as a member of Congress, or as an officer
of the United States, or as a member of any State legislature, or as an executive or judicial officer
of any State, to support the Constitution of the United States, shall have engaged in insurrection
or rebellion against the same, or given aid or comfort to the enemies thereof. But Congress may
by a votie of two-thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law,
including debts incurred for payment of pensions and bounties for services in suppressing
insurrection or rebellion, shall not be questioned. But neither the United States nor any State
shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the
United States, or any claim or the loss or emancipation of any slave; but all such debts,
obligations and claims shall be held illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the
provisions of this article. |



CONSTITUTION OF THE STATE OF OHIO

ARTICLE I. BILL OF RIGHTS

§9  BAIL; CRUEL AND UNUSUAL PUNISHMENTS

All persons shall be bailable by sufficient sureties, except for capital offences where the
proof is evident, or the presumption great. Excessive bail shall not be required; nor éxcessive
fines imposed; nor cruel and unusual punishments inflicted.



CONSTITUTION OF THE STATE OF OHIO
ARTICLEI: BILL OF RIGHTS

§10 [Trial of accused persons and their rights; depesitions by state and
comment on failure to testify in criminal cases. |

Except in cases of impeachment, cases arising in the army and navy, or in the militia
when in actual service in time of war or public danger, and cases involving offenses for which
the penalty provided is less than imprisonment in the penitentiary, no person shall be held to
answer for a capital, or otherwise infamous, crime, unless on presentment or indictment of a
grand jury; and the number of persons necessary to constitute such grand jury and the number
thereof necessary to concur in finding such indictment shall be determined by law. In any trial,
in any court, the party accused shall be allowed to appear and defend in person and with counsel;
to demand the nature and cause of the accusation against him, and to have a copy thereof: to meet
the witnesses face to face, and to have compulsory process to procure the attendance of witnesses
in his behalf, and a speedy public trial by an impartial jury of the county in which the offense is
alleged to have been committed; but provision may be made by law for the taking of the
deposition by the accused or by the state, to be used for or against the accused, of any witness
whose attendance can not be had at the trial, always securing to the accused means and the
opportunity to be present in person and with counsel at the taking of such deposition, and to
examine the witness face to face as fully and in the same manner as if in court. No person shall
be compelled, in any criminal case, to be a witness against himself: but his failure to testify may
be considered by the court and jury and may be made the subject of comment by counsel. No

‘person shall be twice put in jeopardy for the same offense. (As amended September 3, 1912.)



ORC Ann. 2152.10

Current with Legislation passed by the 131st General Assembly and filed with the Secretary of State through file 121 (HB 466)
-with the exception of file 90 (SB 129), file 108 (SB 321), file 113 (HB 317), and file 117 (HB 390).

. Page’s Ohio Revised Code Annotated > Title 21: Courts — Probate — Juvenile > Chapter 2152: Delinquent

Children; Juvenile Traffic Offgnders

§ 2152.10 Children eligible for mandatory or disci‘etionary transfer; order of
disposition when child not transferred.

(A) A child who is alleged to be a delinquent child is eligible for mandatory transfer and shall be transferred as provided
in section 2152.12 of the Revised Code in any of the following circumstances:

(1) The child is charged with a category one offense and either of the following apply:
(a) The child was sixteen years of age or older at the time of the act charged.

(b) The child was fourteen or fifteen years of age at the time of the act charged and previously was adjudicated a
delinquent child for committing an act that is a category one or category two offense and was committed to
the legal custody of the department of youth services upon the basis of that adjudication,

(2) The child is charged with a category two offense, other than a violation of secrion 2905.01 of the Revised Code,
the child was sixteen years of age or older at the time of the commission of the act charged, and either or both of
the following apply:

{(a) The child previously was adjudicated a delinquent child for committing an act that is a category one or a
category two offense and was committed to the legal custody of the department of youth services on the
basis of that adjudication.

(b) The child is alleged to have had a firearm on or about the child’s person or under the child’s control while
committing the act charged and to have displayed the firearm, brandished the firearm, indicated possession
of the firearm, or used the firearm to facilitate the comrnission of the act charged.

(3) Division (A)(2) of section 2132.12 of the Revised Code applies.

(B) Unless the child is subject to mandatory transfer, if a child is fourteen years of age or older at the time of the act
charged and if the child is charged with an act that would be a felony if committed by an adult, the child is eligible for
discretionary transfer to the appropriate court for criminal prosecution. In determining whether to transfer the child for
ctiminal prosecution, the juvenile court shall follow the procedures in section 2152.12 of the Revised Code. If the
court does not transfer the child and if the court adjudicates the child to be a delinguent child for the act charged, the
court shall issue an order of disposition in accordance with secrion 2135211 of the Revised Code.

History

148 v S 179,§ 3 (Eff 1-1-2002); 149 v H 393. Bff 7-5-2002.

Page’s Ohio Revised Code Annotated
Copyright © 2016 Matthew Bender & Compary, [nc., a member of the LexisNexis Group, All rights reserved.

End of Document



ORC Ann. 2152.17

Current with Legislation passed by the 131st General Assembly and filed with the Secretary of State through file 121 (HB 466)

with the exception of file 90 (SB 129), file 108 (SB 321), file 113 (IB 317), and file 117 (HB 390).

Page’s Ohio Revised Code Annotated > Title 21: Courts — Probate — Juvenile > Chapter 2152: Delinquent
Children; Juvenile Traffic Offenders

Notice

E‘V This section has more than one version with varying effective dates.
Second of twe versions of this section.

§ 2152.17 Commitment for specification; consecutive periods of commitment.
[Effective September 14, 2016]

(A) Subject to division (D) of this section, if a child is adjudicated a delinquent child for comumitting an act, other than a
violation of section 2923.12 of the Revised Code, that would be a felony if committed by an adult and if the court
determines that, if the child was an adult, the child would be guilty of a specification of the type set forth in section
2941141, 2941.144, 2941.145, 294]1.146, 2941.1412, 294].1414, or 29411415 of the Revised Code, in addition to
any comumitment or other disposition the court imposes for the underlying delinquent act, all of the following apply:

(B)

(1)

2)

&)

(1)

If the court determines that the child would be guilty of a specification of the type set forth in section 2941.141 of
the Revised Code, the court may commit the child to the department of youth services for the specification for a
definite period of up to one year.

If the court determines that the child would be guilty of a specification of the type set forth in section 2941.145 of
the Revised Code or if the delinquent act is a violation of division (A)(1) or (2) of section 2903.06 of the Revised
Code and the court determines that the child would be guilty of a specification of the type set forth in section
2941.1415 of the Revised Code, the court shall commit the child to the department of youth services for the
specification for a definite period of not less than one and not more thar three years, and the court also shall
commit the child to the department for the underlying delinquent act under sections 2/32.11 to 2152.16 of ihe
Revised Code.

If the court determines that the child would be guilty of a specification of the type set forth in section 2941 144,
2941.146, or 2941.1412 of the Revised Code or if the delinquent act is a violation of division {A)1) or (2) of
section 2903.06 of the Revised Code and the court determines that the child would be guilty of a specification of
the type set forth in section 2941.1414 of the Revised Code, the court shall commit the child to the department of
youth services for the specification for a definite period of not less than one and not more than five years, and the
court also shall commit the child to the department for the underlying delinquent act under sections 2{52.11 to
2132.16 of the Revised Code.

If a child is adjudicated a delinquent child for committing an act, other than a violation of section 2923.12 of the
Revised Code, that would be a felony if committed by an adult, if the court determines that the child is complicit
in another person’s conduct that is of such a nature that the other person would be guilty of a specification of the
type set forth in section 2941.141, 2941.144, 2941.145, or 2941.145 of the Revised Code if the other person was
an adult, if the other person’s conduct relates to the child’s underlying delinquent act, and if the child did not
furnisky, use, or dispose of any firearm that was involved with the underlying delinguent act or with the other
person’s specification-related conduct, in addition to any other disposition the court impoées for the underlying
delinquent act, the court may commit the child to the department of youth services for the specification for a
definite period of not more than one year, subject to division (D)(2) of this section.
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(2) Except as provided in division (B)(1) of this section, division {A) of this section also applies to a child who is an
accomplice regarding a specification of the type set forth in section 29411412, 2941, 1414, or 29411415 of the
Revised Code to the same extent the specifications would apply to an adult accomplice in a criminal proceeding.

(C) If a child is adjudicated a delinquent child for committing an act that would be aggravated murder, murder, or a first,
second, or third degree felony offense of violence if committed by an adult and if the court determines that, if the
child was an adult, the child would be guilty of a specification of the type set forth in section 2941. 142 of the Revised
Code in relation to the act for which the child was adjudicated a delinquent child, the court shall commit the child for
the specification to the legal custody of the:department of youth services for institutionalization in a secure facility for
a definite period of not less than one and not more than three years, subject to division (D)(2) of this section, and the
court also shall commit the child to the department for the underlying delinquent act.

@)

(1) If the child is adjudicated a delinquent child for committing an act that would be an offense of violence that is a
felony if committed by an adult and is committed to the legal custody of the department of youth services
pursuant to division (A)(1) of section 2152 16 of the Revised Code and if the court determines that the child, if
the child was an adult, would be guilty of a specification of the type set forth in section 2941, 1411 of the Revised
Code in relation to the act for which the child was adjudicated a delinquent child, the court may commit the child
to the custody of the department of youth services for institutionalization in a secure facility for up to two years,
subject to division (D)(2) of this section.

(2) A court that imposes a period of commitment under division {A) of this section is not precluded from fmposing
an additional period of commitment under division (C) or (D)(1} of this section, a court that imposes a period of
commitment under division {C) of this section is not precluded from imposing an additional period of
commitment under division (A} or (D)(1) of this section, and a court that imposes a period of commitment under
division (I(1) of this section is not precluded from imposing an additional period of commitment under division
(A) or (C) of this section.

(E) The court shall not commit a child to the legal custody of the department of youth services for a specification pursuant
to this section for a period that exceeds five years for any one delinquent act. Any commitment imposed pursuant to
division (A}, (B), (C), or (D)(1) of this section shall be in addition to, and shall be served consecutively with and prior
to, a period of commitment ordered under this chapter for the underlying delinquent act, and each commitment
imposed pursuant to division (A), (B), (C), or (D)(1) of this section shall be in addition to, and shall be served
consecutively with, any other period of commitment imposed under those divisions. If a commitment is imposed
under division (A) or {B) of this section and a commitment also is imposed under divigion (C) of this section, the
period imposed under division (A) or (B) of this section shall be served prior to the period imposed under division (C)
of this section,

In each case in which a court makes a disposition under this section, the court retains control over the commitment for the
entire period of the commitment.

The total of all the periods of commitment imposed for any specification under this section and for the underlying offense
shall not exceed the child’s attainment of twenty-one years of age. ‘

(F) If a child is adjudicated a delinquent child for committing two or more acts that would be felonies if committed by an
adult and if the court entering the delinquent child adjudication orders the commitment of the child for two or more of
those acts to the legal custody of the department of youth services for institutionalization in a secure facility pursuant
to section 213213 or 2152.16 of the Revised Code, the court may order that all of the periods of commitment imposed
under those sections for those acts be served consecutively in the legal custody of the department of youth services,
provided that those periods of commitment shall be in addition to and commence immediately following the
expiration of a period of commitment that the court imposes pursuant to division (A), (B), (C), or (D)(1) of this
section. A court shall not commit a delinquent child to the legal custody of the department of youth services under
this division for a period that exceeds the child’s attainment of twenty-one years of age.

History
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148 v 3 179, § 3 (Bff 1-1-2002); 149 v H 393 (Bff 7-5-2002); {49 v [ 130, Eff 4-7-2003.%; 150 v H 52, § 1,eff 6-1-04; 157 v
H95,§ 1,eff. 8-3-06; 20{1 HB 86, § 1, off. Sept. 30, 2011; 20/6 SB 97, § 1, effective Sep 14, 2016.
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Current with Legislation passed by the 131st General Assembly and filed with the Secretary of State through file 121 (HB 466)
with the exception of file 90 (8B 129), file 108 (SB 321), file 113 (1B 317), and file 117 (HB 390). '

Page’s Ohio Revised Code Annotated > Title 21: Courts — Probate — Juvenile > Chapter 2152: Delinquent
Children; Juvenile Traffic Offenders

§ 2152.121 Jurisdiction retained by juvenile court; determination of sentence or
disposition.

{A) If a complaint is filed against a child alleging that the child is a delinquent child and the case is transferred pursuant to
division (A)(1){a)(i} or (A} 1Xb)(ii} of section 2152.12 of the Revised Code, the juvenile court that transferred the
case shall retain jurisdiction for purposes of making disposition of the child when required under division (B) of this
section.

(B) If a complaint is filed against a child alleging that the child is a delinquent child, if the case is transferred pursuant to

" division (A)(1)(a)(i) or (A)(1)(b)(ii) of section 215212 of the Revised Code, and if the child subsequently is convicted

of or pleads guilty to an offense in that case, the sentence to be imposed or disposition to be made of the child shall be
determined as follows: '

(1) The court in which the child is convicted of or pleads guilty to the offense shall determine whether, had a
complaint been filed in juvenile court alleging that the child was a delinquent child for committing an act that
would be that offense if committed by an adult, division (A) of section 2132.12 of the Revised Code would have
required mandatory iransfer of the case or division (B) of that section would have allowed discretionary transfer
of the case. The court shall not consider the facior specified in division (B)3) of section 2152.12 of the Revised
Code in making its determination under this division.

(2) If the court in which the child is convicted of or pleads guilty to the offense determines under division (B)(1) of
this section that, had a complaint been filed in juvenile court alleging that the child was a delinguent child for
comrmitting an act that would be that offense if committed by an adult, division (A) of section 2152.12 of the
Revised Code wonld not have required mandatory transfer of the case, and division (B) of that section would not
have allowed discretionary transfer of the case, the court shall transfer jurisdiction of the case back to the juvenile
court that initiafly transferred the case, the court and all other agencies that have any record of the conviction of
the child or the child’s guilty plea shall expunge the conviction or guilty plea and all records of it, the conviction
or guilty plea shall be considered and treated for all purposes other than as provided in this section to have never
oceurred, the conviction or guilty plea shall be considered and treated for all purposes other than as provided in
this section to have been a delinquent child adjudication of the child, and the juvenile court shall impose one or
meore traditional juvenile dispositions upon the child under secrions 273219 and 2152.20 of the Revised Code.

(3) If the court in which the child is convicted of or pleads guilty to the offense determines under division (B)(1) of
this section that, had a complaint been filed in juvenile court alleging that the child was a delinquent child for
committing an act that would be that offense if committed by an adult, division (A) of section 2i152.12 of the
Revised Code would not have required mandatory transfer of the case but division (B) of that section would have
allowed discretionary transfer of the case, the court shall determine the sentence it believes should be impaosed
upon the child under Chapter 2929. of the Revised Code, shali impose that sentence upon the child, and shall stay
that sentence pending completion of the procedures specified in this division. Upon imposition and staying of the
sentence, the court shall fransfer jurisdiction of the case back to the juvenile court that initially transferred the
case and the juvenile court shall proceed in accordance with this division. In no case may the child waive a right
to a hearing of the type described in division (B}(3)(b) of this section, regarding a motion filed as described in
that division by the prosecuting attorney in the case. Upon transfer of jurisdiction of the case hack fo the juvenile
court, both of the following apply: '

(a) Except as otherwise provided in division (B)(3)(b} of this section, the juvenile court shall impose a serious
youthful offender dispositional sentence upon the child under division (D)1) of section 2152.13 of the




“
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Revised Code. In imposing the adult portion of that sentence, the juvenile court shall consider and give
preference to the sentence imposed upon the child by the court in which the child was convicted of or
pleaded guilty to the offense. Upon imposing a serious youthful offender dispositional sentence upon the
child as described in this division, the Juvenile court shall notify the court in which the child was convicted
of or pleaded guilty to the offense, the sentence imposed upon the child by that court shall terminate, the
court and all other agencies that have any record of the conviction of the child or the child’s guilty plea shall
expunge the conviction or guilty plea and all records of it, the convictior. or guilty plea shall be considered
and treated for all purposes other than as provided in this section to have never occurred, and the conviction
or guilty plea shall be considered and treated for all purposes other than as provided in this section to have
been a delinquent child adjudication of the child.

(b) Within fourteen days after the filing of the journal entry regarding the transfer, the prosecuting attorney in

the case may file a motion in the juvenile court that objects to the imposition of a serious youthful offender .

dispositional sentence upon the child and requests that the sentence imposed upon the child by the court in
which the child was convicted of or pleaded guilty to the offense be invoked, Upon the filing of a motion
under this division, the juvenile court shall hold a hearing to determine whether the child is not amenable to
care or rehabilitation within the juvenile system and whether. the safety of the community may require that
the child be subject solely to aduit sanctions. If the Juvenile court at the hearing finds that the child is not
amenable to care or rehabilitation within the juvenile system or that the safoty of the community may require
that the child be subject solely to adult sanctions, the court shall grant the motion. Absent such a finding, the
juvenile court shall deny the motion. In making its decision under thig division, the juvenile court shall
consider the factors listed in division (D) of section 2152.12 of the Revised Code as factors indicating that the
motion should be granted, shall consider the factors listed in division (E) of that section as factors indicating
that the motion should not be granted, and shall consider whether the applicable factors listed in division §b)]
of that section outweigh the applicable factors listed in division (E) of that section.

_If the juvenile court grants the motion of the prosecuting attorﬁey under this division, the juvenile court shall

transfer jurisdiction of the case back to the court in which the child was convicted of or pleaded guilty to the
offense, and the sentence imposed by that court shall be invoked. If the juvenile court denies the motion of the
prosecuting attorney under this section, the juvenile court shall impose a setious youthful offender dispositional
sentence upon the child in accordance with division (B)(3)(a) of this section.

If the court in which the child is convicted of or pleads guilty to the offense determines under division (B)(1) of
this section that, had a complaint been filed in juvenile court alleging that the child was a delinquent child for
committing an act that would be that offense if committed by an adult, division (A) of section 2152.12 of the
Revised Code would have required mandatory transfer of the case, the court shall impose sentence upon the child
under Chapter 2929, of the Revised Code.

2011 HE 86, § 1, eff. Sept. 30, 2011; 2012 HE 487, § 10101, eff. Sept. 10, 2012; 20/2 SB 337, 8 1, eff. Sept. 28, 2012,

Page’s Ohjo Revised Code Annotated
Copyright © 2016 Matthew Bender & Company, Inc., 2 member of the LexisNexis. Group. All rights reserved,

End of Document

R4



ORC Ann. 2152.86

- Current with Legislation passed by the 131st General Assembly and filed with the Secretary of State through file 121 (HRB 466)

with the exception of file 90 (SB 129), file 108 (SB 321}, file 113 (B 317), and file 117 (HB 350).

Page’s Ohio Revised Code Annotated > Title 21: Courts — Probate — Juvenile > Chapter 2152: Delinguent

Children; Juvenile Traffic Offenders > Juvenile Sex Offender Registration and Notification Law

§ 2152.86 Court’s duty on or after January 1, 2008 to classify child as juvenile
offender registrant, specify compliance with SORN law, and additionally classify
child as public registry-qualified juvenile offender registrant; reclassification.

(A)

(1)

2)

3

The court that, on or after January 1, 2008, adjudicates a child a delinquent child for committing an act shall issue
as part of the dispositional order an order that classifies the child a juvenile offender registrant, specifies that the
child has a duty to comply with seciions 2950.04, 2950.041, 2950.05, and 2950.06 of the Revised Code, and
additionally classifies the child a public registry-qualified jﬁvenile_ offender registrant if the child was fourteen,
fifieen, sixteen, or seventeen vears of age at the time of committing the act, the court imposed on the child a
serious youthful offender dispositional sentence under section 2152.13 of the Revised Code, and the child is
adjudicated a delinquent child for committing, attempting to commit, conspiring to commit, or complicity in
committing any of the following acts:

(a) A violation of section 2907.02 of the Revised Code, division (B) of seciion 290703 of the Revised Code, or
section 2907.03 of the Revised Code if the victim of the violation was less than twelve years of age;

(b) A violation of sgction 2903 01, 2903.02, or 290501 of the Revised Code that was committed with a purpose
to gratify the sexual needs or desires of the child;

(¢) A violation of division (B) of section 29(13.03 of the Revised Code.

Upon a child’s release, on or after January 1, 2008, from the department of youth services, the court shall issue an
order that classifies the child a fuvenile offender registrant, specifies that the child has a duty to comply with
sections 2950.04, 2930.041, 2050.03, and 2950.06 of ihe Revised Code, and additionally classifies the child a
public registry-qualified juvenile offender registrant if all of the following apply:

(a) The child was adjudicated a delinquent child, and a juvenile court imposed on the child a serious youthful
offender dispositional sentence under section 2/32.13 of the Revised Code for committing one of the acts
described in division {A)}1){a) or (b) of this section or for committing on or after the effective date of this
amendment a violation of division (B) of section 2903.03 of the Revised Code. '

{(b) The child was fourteen, fifteen, sixtesn, or seventeen years of age at the time of committing the act.

(¢) The court did not issue an order classifying the child as both a juvenile offender regisirant and a public
registry-qualified juvenile offender registrant pursuant to division (A)(1) of this section.

1f'a court issued an order classifying a child a juvenile offender registrant pursuant to section 2752.82 or 2152.83
ot the Revised Code prior to January 1, 2008, not later than February 1, 2008, the court shall issue a new order
that reclassifies the child as a juvenile offender registrant, specifies that the child has a duty to comply with
sections 2930.04, 2930.041, 2950.05, and 2950.06 of the Revised Code, and additionally classifies the child a
public registry-qualified juvenile offender registrant if all of the following apply:

(a) The sexually oriented offense that was the basis of the previous order that classified the child a juvenile
offender registrant was an act described in division (A)(1){z) or (b) of this section.

(b) The chitd was fourteen, fifieen, sixteen, or seventeen years of age at the time of committing the act.
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(¢) The court imposed on the child a serious youthful offender dispositioﬂal sentence under section 2152.13 of
the Revised Code for the act described in division {(A)(1){(a) or (b) of this section.

(1) If an order is issued under division {A)(1), (2), or (3) of this section, the classification of tier III sex
offender/child-victim offender automatically applies to the delinquent child based on the sexuvally oriented
offense the child committed, subject to a possible reclassification pursuant to division (D} of this section for a
child whose delinquent act was committed prior to January 1, 2008. If an order is issued under division (A)(2) of
this section regarding a child whose delinquent act described in division (A)Y(1)(a) or (b) of this section was
committed prior to January 1, 2008, or if an order is issued under division (A)(3) of this section regarding a
delinquent child, the order shall inform the child and the child’s parent, guardian, or custodian, that the child has
a right to a hearing as described in division (D) of this section and inform the child and the child’s parent,
guardian, or custodian of the procedures for requesting the hearing-and the period of time within which the
request for the hearing must be made. Section 2/52.83/ of the Revised Code does not apply regarding an order
issued under division (A)(1), (2), or (3) of this section.

(2) The judge that issues an order under division (A)(1), (2), or (3} of this section shall provide to the delinquent
child who is the subject of the order and o the delinquent child’s parent, guardian, or custodian the notice
required under divisions (A) and (B) of sectivn 2930.03 of the Revised Code and shall provide as part of that
notice a copy of the order required under division (A)(1), (2}, or (3) of this section. The judge shall include the
order in the delinquent child’s dispositional order and shall specify in the dispositional order that the order issued
under division (A)(1), {2), or (3) of this section was made pursuant to thig section.

An order issued under division (A)(1), (2), or (3) of this section shall remain in effect for the period of time specified
in gection 2950.07 of the Revised Code as it exists on and after January 1, 2008, subject to a judicial termination of
that period of time as provided in section 2930.13 of the Revised Code, subject to a possible reclassification of the
child pursuant to division (D) of this section if the child’s delinquent act was committed prior to January 1, 2008. If
an order is issued under division (A)(1), (2), or (3) of this section, the child’s attainment of eighteen or twenty-one
vears of age does not affect or terminate the order, and the order remains in effect for the period of time described in
this division. If an order is issued under division (A)(3) of this section, the duty to comply with sections 2950.04,
2950.041, 2950.03, and 2930.06 of the Revised Code based upon that order shall be considered, for purposes of
section 2930.07 of the Revised Code and for all ‘other purposes, to be a continuation of the duty to comply with those
sections imposed upon the child prior to January 1, 2008, under the order issued under section 2152.82, 2152.83,
2152.84, or 2152.85 and Chapter 2950. of the Revised Code.

(1) If an order is issued under division (A}2) of this section regarding a delinquent child whose delinquent act
described in division (A)1)a) or (b} of this section was committed prior to January 1, 2008, or if an order is
issued under division (A)3) of this section regarding a delinquent child, except as otherwise provided in this
division, the child may request as a matter of right a court hearing to contest the court’s classification in the order
of the child as a public registry-qualified juvenile offender registrant. To request the hearing, not laier than the
date that ig sixty days after the delinquent child is provided with the copy of the order, the delinquent child shall
file a petition with the juvenile court that issued the order.

If the delinquent child requests a hearing by timely filing a petition with the juvenile court, the delinquent child shall
serve a copy of the petition on the prosecutor who handled the case in which the delinquent child was adjudicated a
delinquent child for committing the sexually oriented offense or child-victim oriented offense that resulted in the
delinquent child’s registration duty under section 29350.G4 or 2950.041 of the Revised Code. The prosecutor shall
represent the interest of the state in the hearing. In any hearing under this division, the Rules of Juvenile Procedure
apply except to the extent that those Rules would by their nature be clearly inapplicable. The court shall schedule a
hearing and shall provide notice to the delinquent child and the delinquent child’s parent, guardian, or custodian and to
the prosecutor of the date, tlme, and place of the hearing.

If the delinquent child requests a hearing in accordance with this division, until the court issues its decision at or
subsequent to the hearing, the delinquent child shall comply with Chapter 2950. of the Revised Code as it exists on
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and after January 1, 2008. If a delinquent child requests a hearing in accordance with this division, at the hearing, all
parties are entitled to be heard, and the court shall consider all relevant information and testimony presented relative to
the issue of whether the child should be classified a public registry-qualified juvenile offender registrant,
Notwithstanding the court’s classification of the delinquent child as a public registry-qualified juvenile offender
registrant, the court may terminate that classification if it determines by clear and convincing evidence that the
classification is in error. :

If the court decides to terminate the court’s classification of the delinquent child as a public registry-qualified juvenile
offender registrant, the court shall issue an order that specifies that it has determined that the child is not a public
registry-qualified juvenile offender registrant and that it has terminated the court’s classification of the delinquent
child as a public registry-qualified juvenile offender registrant. The court promptly shall serve a copy of the order
-upon the sheriff with whom the delinquent child most recently registered under section 2950.04 or 2050.04] of the
Revised Code and wpon the bureau of criminal identification and investigation. The delinquent child and the
prosecutor have the right to appeal the decision of the court issued under this division.

If the delinquent child fails to request a hearing in accordance with this division within the applicable sixty-day period
specified in this division, the failure constitutes a waiver by the detinquent child of the delinquent child’s right to a
hearing under this division, and the delinquent child is bound by the court’s classification of the delinguent child as a
public registry-qualified juvenile offender registrant.

(2) An order issued under division (D)(1) of this section is mdependent of any order of a type described in division
(F) of section 2950.031 of the Revised Code or division (E) of section 2950.032 of the Revised Code, and the
court may issue an order under both division (D)(1) of this section and an order of a type described in division (I
of section 2950.034 of the Revised Code or division (E) of section 2950.032 of the Revised Code. A court that
conducts a hearing under division (D)(I) of this section may consolidate that hearing with a hearing conducted
for the same delinquent child under division (F) of section 2950.031 of the Revised Codle or division (E) of
section 2950.032 of the Revised Code. :

History .

152y 810, § 1,eff 1-1-08; 2012 SB 160, § 1, eff. Mar. 22, 2013,
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Current with Legislation passed by the 131st General Assembly and filed with the Secretary of State through file 121 (HB 466)
with the exception of file 90 (SB 129), file 108 (SB 321), file 113 (HB 317), and file 117 (HB 390).

Page’s Ohio Revised Code Annotated > Title 29: Crimes — Procedure > Chapter 2929: Penalties and
Sentencing > Penalties for Felony

Notice

I.' This section has more than one version with varying effective dates.
First of two versions of this section.

§ 2929.14 Basic prison terms. [Effective until September 14, 2016]

(A) Except as provided in division (BY(1), (B)(2), (B)(3), (B)(4), (B)(3), (BX6), (B)(7T), (BX8), (E), {G), (H), or (J) of this
section or in division (DY(6) of secrion 2919.25 of the Revised Code and except in relation to an offense for which a
sentence of death or life imprisonment is to be imposed, if the court imposing a sentence upon an offender for &
felony elects or is required to impose a prison term on the offender pursuant to this chapter, the court shall impose a
definite prison term that shall be one of the following:-

(1) For a felony of the first degree, the prison term shall be three, four, five, six, seven, eight, nine, ten, or eleven
years.

{2) For a felony of the second degree, the prison term shall be two, three, four, five, six, seven, or eight years.
(3)

(a) For a felony of the third degree that is a violation of secrion 2903.06, 2903.08, 2007.03, 2907.04, or 2907.05
af the Revised Code or that is a violation of section 297 1.02 or 2911.12 of the Revised Code if the offender
previously has been convicted of or pleaded guilty in two or more separate proceedings to two or more
violations of secrion 2911.01, 2911.02, 291,11, or 2911.12 of the Revised Cocle, the prison term shall be
twelve, eighteen, twenty-four, thirty, thirty-six, forty-two, forty-eight, fifty-four, or sixty months.

(b) For a felony of the third degree that is not an offense for which division (A)(3)(a) of this section applies, the
prison term shall be nine, twelve, eighteen, twenty-four, thirty, or thirty-six months.

(4) For a felony of the fourth degree, the prison term shall be six, seven, eight, nine, ten, eleven, twelve, thirteen,
fourteen, fifteen, sixteen, seventeen, or eighteen months,

(5) Fora feiony of the fifth degree, the prison term shall be six, seven; eight, nine, ten, eleven, or twelve months.

(B)
(n

(a) Except as provided in division (B){1)(e) of this section, if an offender who is convicted of or pleads guilty to
a felony also is convicted of or pleads guilty to a specification of the type described in section 2941 14],
2941.144, or 2941.145 of the Revised Code, the court shall impose on the offender one of the following
prison terms:

() A prison term of six years if the specification is of the type deseribed in section 2941.144 of the Revised
Code that charges the offender with having a firearm that is an automatic firearm or that was equipped
with a firearm muffler or suppressor on or about the offender’s person or under the offender’s control
while committing the felony;

(i) A prison term of three years if the specification is of the type described in section 2941.145 of the
Revised Code that charges the offender with having a firearm on or about the offender’s person or under
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the offender’s control while commitiing the offense and displaying the firearm, brandishing the firearm,
indicating that the offender possessed the firearm, or using it to facilitate the offense;

(i) A prison term of one vear if the specification is of the type described in section 2941.141 of the Revised
Code that charges the offender with having a firearm on or about the offender’s person or under the
. offender’s control while committing the felomny.

If a court imposes a prison term on an offender under division (B)(1)(2) of this section, the prison term shall
not be reduced pursuant to section 2967.19, section 2929.20, seciion 2967.193, or any other provision of
Chapter 2967. or Chapter 5120. of the Revised Code. Except as provided in division (B)(1)(g) of this section,
a court shall not impose more than one prison tetm on an offender under division (B)(1)(a) of this section for
felonies committed as part of the same act or transaction.

Except as provided in division (B)(1)(e) of this section, if an offender who is convicted of or pledds guilty to
a violation of section 2923161 of the Revised Code or to a felony that includes, as an essential element,
purposely or knowingly causing or attempting to cause the death of or physical harm to another, also is
convicted of or pleads guilty to a specification of the type described in section 2941.146 of the Revised Code
that charges the offender with committing the offense by discharging a firearm from a motor vehicle other
than a manufactured home, the court, after imposing a prison term on the offender for the viclation of section
2023.161 of the Revised Code or for the other felony offense under division (A), (B)(2), or (B)(3) of this
section, shall impose an additional prison term of five years upon the offender that shall not be reduced
pursuant to section 2929.20, section 2967.19, section 2967193, or any other provision of Chapter 2967. or
Chapter 5120, of the Revised Code. A court shall not impose more than one additional prison term on an
offender under division (B)(1)(c) of this section for felonies committed as part of the same act or transaction.
If a court imposes an additional prison term on an offender under division (B)(1)(c) of this section relative to
an offense, the court also shall impose a prison term under division (B)(1)(a) of this section relative to the
same offense, provided the criteria specified in that division for imposing an additional prison term are
satisfied relative to the offender and the offense.

If an offender who is convicted of or pleads guilty to an offense of violence that is a felony also is convicted
of or pleads guilty to a specification of the type described in secrion 2941.1411 of the Revised Code that
charges the offender with wearing or carrying body armor while committing the felony offense of violence,
the court shall impose on the offender a prison term of two years. The prison term so imposed, subject to
divisions (C) to (T) of secrion 2967.19 of the Revised Code, shall not be reduced pursuant to section 2929.20,
section 296719, section 2967.193, or any other provision of Chapter 2967. or Chapter 5120, of the Revised
Code. A court shall not impose more than one prison term on an offender under division (B)(1)(d) of this
section for felonies committed as part of the same act or transaction. If a court imposes an additional prison
term under division (B)(1)(a) or (¢} of this section, the court is not preciuded from imposing an additional
prison term under division (B)(1)(d) of this section.

The court shall not impose any of the prison terms described in division (B)(1)(a) of this section or any of the
additional prison terms described in division (B)(1)(c) of this section upon an offender for a violation of
section 2923.12 or 2923.123 of the Revised Cade. The court shall not impose any of the prison terms
described in division (B)(1)(a) or (b) of this section upon an offender for a violation of section 2923.122 that
involves a deadly weapon that is a firearm other than a dangerous ordnance, section 292316, or section
2923.121 of the Revised Code. The court shall not impose any of the prison terms described in division
(B)(1)(a) of this section or any of the additional prison terms described in division (B){1)(c) of this section
upon an offender for a violation of section 2923.13 of the Revised Code unless all of the following apply:

() The offender previously has been convicted of aggravated murder, murder, or any felony of the first or
second degree.

(i) Less than five years have passed since the offender was released from prison or post-release control,
whichever is later, for the prior offense.

If an offender is convicted of or pleads guilty to a felony that includes, as an essential element, causing or
attempting to cause the death of or physical harm to another and also is convicted of or pleads guilty to a
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specification of the type described in section 2941.1412 of the Revised Code that charges the offender with
committing the offense by discharging a firearm at a peace officer as defined in section 2935.0] of the
Revised Code or a corrections officer, as defined in section 2941.1412 of the Revised Code, the cout, after
imposing a prison term on the offender for the felony offense under division (A), (B)(2), or (B)(3) of this
section, shall impose an additional prison term of seven years upon the offender that shall not be reduced
pursuant to section 2929.20, section 2967.19, section 2867.193, or any other provision of Chapter 2967. or
Chapter 5120. of the Revised Code. If an offender is convicted of or pleads guilty to two or more felonies
that include, as an essential element, causing or attempting to cause the death or physical harm to another
and also is convicted of or pleads guilty to a specification of the type described under division B of
this section in connection with two or more of the felonies of which the offender is convicted or to which the
offender pleads guilty, the sentencing court shall impose on the offender the prison term specified under
division (B)(1)(f) of this section for each of two of the specifications of which the offender is convicted or to
which the offender pleads guilty and, in its discretion, also may impose on the offender the prison term
specified under that division for any or all of the remaining specifications. If a court imposes an additional
prison term on an offender under division (B)(1)(f} of this section relative to an offense, the court shall not
impose a prison term under division (B)(1)(a) or (¢) of this section refative to the same offense.

If an offender is convicted of or pleads guilty to two or more felonies, if one or more of those felonies are
aggravated murder, murder, attempted aggravated murder, attempted murder, aggravated robbery, felonious
assault, or rape, and if the offender is convicted of or pleads guilty to a specification of the type described
under division (B)(1)(a) of this section in connection with two or more of the felonies, the sentencing court
shall impose on the offender the prison term specified under division (B)(1)(a) of thig section for each of the
two most serious specifications of which the offender is convicted or to which the offender pleads puilty and,
in its discretion, also may impose on the offender the prison term specified under that division for any or all
of the remaining specifications.

If division (B)(2)(b) of this section does not apply, the court may impose on an offender, in addition to the
longest prison term authorized or required for the offense, an additional definite prison term of one, two,
three, four, five, six, seven, eight, nine, or ten years if all of the following criteria are met:

() The offender is convicted of or pleads gnilty to a specification of the type described in sectign 2941, 149
of the Revised Code that the offender is a repeat violent offender.

(ii) The offense of which the offender currently is convicted or to which the offender currently pleads guilty
is aggravated murder and the court does not impose 2 sentence of death or life imprisonment without
parole, murder, terrorism and the court does not impose a sentence of life imprisonment without parole,
any felony of the first degree that is an offense of violence and the court does not impose a sentence of
life imprisonment without parole, or any felony of the second degree that is an offense of violence and
the trier of fact finds that the offense involved an attempt to cause or a threat to cause serious physical
harm to a person or resulted in serious physical harm to a person.

(iii) The court imposes the longest prison term for the offense that is not kife imprisonment without parole.

{iv) The court finds that the prison terms imposed pursuant to division (B)(2)(a)(iii) of this section and, if
applicable, division (B)(1) or (3) of this section are inadequate to punish the offender and protect the
public from future crime, because the applicable factors under secfion 292012 of the Revised Code
indicating a greater likelinood of recidivism outweigh the applicable factors under that section indicating
a lesser likelihood of recidivism.

(v) The court finds that the prison terms imposed pursuant to divigion (B)(2)(a)(i1i) of this section and, if
applicable, division (B)(1) ot (3) of this section are demeaning to the seriousness of the offense, because -
one or more of the factors under section 2929.12 of the Revised Code indicating that the offender’s
conduct is more serious than conduct normally constituting the offense are present, and they outweigh
the applicable factors under that section indicating that the offender’s conduct is less sertous than
conduct normally constituting the offense:
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(b) The court shall impose on an offender the longest prison term authorized or required for the offense and shall
impose on the offender an additional definite prison term of one, iwo, three, four, five, six, seven, eight, nine,
or ten years if all of the following criteria are met:

(i) The offender is convicted of or pleads guilty to a specification of the type described in section 2941148
of the Revised Code that the offender is a repeat violent offender.

(ii) The offender within the preceding twenty years has been convicted of or pleaded guilty to three or more
offenses described in division (CC)(1) of section 2929.01 of the Revised Code, including all offenses
described in that division of which the offender is convicted or to which the offender pleads guilty in the
current prosecution and all offenses described in that division of which the offender previously has been
convicted or to which the offender previously pleaded guilty, whether prosecuted together or separately.

(iii) The offense or offenses of which the offender currently is convicted or to which the offender currently
pleads guilty is aggravated murder and the court does not impose a sentence of death or life
imprisonment without parole, murder, terrorism and the court does not impose a sentence of life
imprisonment without parole, any felony of the first degree that is an offense of violence and the court
does not impose a sentence of life imptisonment without parole, or any felony of the second degree that
is an offense of violence and the trier of fact finds that the offense involved an attempt to cause or a
threat to cause serious physical harm to a person or resulted in serious physical harm to a person.

(¢) For purposes of division (B)(2)(b) of this section, two or more offenses committed at the same time or as part
of the same act or event shall be considered one offense, and that one offense shall be the offense with the
greatest penalty. ‘

(d) A sentence imposed under division (B)2)(a) or (b) of this section shall not be reduced pursnant to section
2029.20, section 2967.19, or section 2967.193, or any other provision of Chapter 2967. or Chapter 5120. of
the Revised Code. The offender shall serve an additional prison term imposed under this section
consecutively to and prior to the prison term imposed for the underlying offense.

(&) When imposing a sentence pursuant to division (B)(2)(a) or (b) of this section, the coﬁrt shall state its
findings explaining the imposed sentence.

Except when an offender commits a violation of section 2903.01 or 2907.02 of the Revised Code and the penalty
imposed for the violation is Jife imprisonment or commits a violation of section 2903.02 of the Revised Code, if
the offender comumits a violation of section 2925.03 or 2925.11 of the Revised Code and that section classifies the
offender as a major drug offender, if the offender commits a felony violation of section 2925.02, 2925.04,
2025.05, 2925.36, 3719.07, 3719.08, 3719.16, 3719.161, 4729.37, or 4729.61, division {C) or (D) of seciion
3719.172, division (C) of section 4729.51, or division (J} of section 4729.54 of the Revised Code that includes the
sale, offer to sell, or possession of a schedule I or II controlled substance, with the exception of marihuana, and
the court imposing sentence upon the offender finds that the offender is guilty of a specification of the type
described in section 29411410 of the Revised Code charging that the offender is a major drug offender, if the
court imposing sentence upon an offender for a felony finds that the offender is guilty of corrupt activity with the
most serious offense in the pattern of corrupt activity being a felony of the first degree, or if the offender is guilty
of an attempted violation of section 2907.02 of the Revised Code and, had the offender completed the violation of

 section 2907.02 of the Revised Code that was attempted, the offender would have been subject to a sentence of

(4)

life imprisonment or life imprisonment without parole for the violation of section 2907.02 of the Revised Code,
the court shall impose upon the offender for the felony violation a mandatory prison term of the maximum prison
term prescribed for a felony of the first degree that, subject to divisions (C) to (I) of section 2967.19 of the
Revised Codle, cannot be reduced pursuant to section 2929.20, section 2967.19, or any other provision of Chapter
2967, or 5120. of the Revised Code.

If the offender is being sentenced for a third or fourth degree felony OVI offense under division (G)(2) of section
2929.13 of the Revised Code, the sentencing court shall impose upon the offender a mandatory prison term in
accordance with that division. In addition to the mandatory prison term, if the offender is being sentenced for a
fourth degree felony OVI offense, the court, notwithstanding division (A)(4) of this section, may sentence the
offender to a definite prison term of not less than six months and not more than thirty months, and if the offender
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is being sentenced for a third degree felony OVI offense, the sentencing court may sentence the offender to an’
additional prison term of any duration specified in division {A)(3) of this section. In either case, the additional
Jprison term imposed shall be reduced by the sixty or one hundred twenty days imposed upon the offender as the
mandatory prison term. The total of the additional prison term imposed under division (B)(4) of this section plus
the sixty or ore hundred twenty days imposed as the mandatory prison term shall equal a definite term in the
range of six months to thirty months for a fourth degree felony OVT offense and shall equal one of the authorized
prison terms specified in division (A)(3) of this section for a third degree felony OVI offense. If the court
imposes an additional prison term under division (B)4) of this section, the offender shall serve the additional
prison term after the offender has served the mandatory prison term required for the offense. Tn addition to the
mandatory prison term or mandatory and additional prison term imposed as described in division (B)4) of this
section, the court alse may sentence the offender to a community control sanction under seciion 2929.16 or

- 2929.17 of the Revised Code, but the offender shall serve all of the prison terms so imposed prior to serving the
community control sanction.

If the offender is being sentenced for a fourth degree felony OVI offense under division (G)(1) of section 292913 of
the Revised Code and the court imposes a mandatory tenm of local incarceration, the court may impose a prison term
as described in division (A)(1) of that section.

(5) Ifan offender is convicted of or pleads guilty to a violation of division (AX(1) or (2) of section 2903.06 of the

Revised Code and also is convicted of or pleads guilty to a specification of the type described in section

" 2941. 1414 of the Revised Code that charges that the victim of the offense is a peace officer, as defined in section

2935.01 of the Revised Code, or an investigator of the bureau of criminal identification and investigation, as

defined in section 2903.11 of the Revised Code, the court shall impose on the offender a prison term of five years.

If a court imposes a prison term on an offender under division (B)(5) of this section, the prison term, subject to

divisions (C) to (1) of section 2967.19 of the Revised Code, shall not be reduced pursuant to section 2929.20,

section 2967.19, section 2967793, or any other provision of Chapter 2967. or Chapter 5120. of the Revised

Code. A court shall not impose more than one prison term on an offender under division (B)3) of this section for
felonies committed as part of the same act.

(6) If an offender is convicted of or pleads guilty to a violation of division (A)Y(1) or (2) of section 2903.06 of the
Revised Coce and also is convicted of or pleads guilty to a specification of the type described in section
29411415 of the Revised Code that charges that the offender previously has been convicted of or pleaded guilty
to three or more violations of division (A) or (B) of secrion 451119 of the Revised Code or an equivalent offense,
as defined in secrion 2941.1415 of the Revised Code, or three or more violations of any combination of those
divisions and offenses, the court shall impose on the offender a prison term of three years. If a court imposes a
prison term on an offender under division (B)(6) of this section, the prison term, subject to divisions (C) to (I} of
seciion 2967.19 of the Revised Code, shall not be reduced pursuant to section 2929.20, section 296719, section
2967.193, or any other provision of Chapter 2967. or Chapter 5120. of the Revised Code, A court shall not
impose more than one prison term on an offender under division (B)6) of this section for felonies committed as
part of the same act. ’

@)

(a) If an offender is convicted of or pleads guilty to a felony violation of section 2905.01, 2905.02, 2907.21,
2907.22, or 292332, division (A)(1) or (2) of section 2907.323, or division (B)(1), (2), (3), (4), or (5) of
section 2919.22 of the Revised Code and also is convicted of or pleads guilty to a specification of the type
described in secrion 2941, 1422 of the Revised Code that charges that the offender knowingly committed the
offense in furtherance of human trafficking, the court shall impose on the offender a mandatory prison term
that is one of the following:

() If the offense is a felony of the first degree, a definite prison term of not less than five years and not
greater than ten years;

{if) If the offense is a felony of the second or third degree, a definite prison term of not less than three years
and not preater than the maximum prison term allowed for the offense by division (A) of section
2029.14 of the Revised Code;
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(iii) If the offense is a felony of the fourth or fifth degree, a definite prison term that is the maximum prison
term allowed for the offense by division (A) of section 2929.14 of the Revised Code.

Subject to divisions (C) to (I} of section 2967.19 of the Revised Code, the prison term imposed under
division (B)(7)(a) of this section shall not be reduced pursuant to section 2929 20, section 2867.19, section
2967.193, or any other provision of Chapter 2967. of the Revised Code. A court shall not impose more than
one prison term on an offender under division (B)(7)(a) of this section for felonies committed as part of the
same act, scheme, or plan. '

(8) If an offender is convicted of or pleads guilty to a felomny violation of section 290311, 2903.12, or 2803.13 of the
Revised Code and also is convicted of or pleads guilty to a specification of the type described In section
2941.1423 of the Revised Code that charges that the victim of the violation was a woman whom the offender
knew was pregnant at the time of the violation, notwithstanding the range of prison terms prescribed in division
(A) of this section for felonies of the same degree as the violation, the court shall impose on the offender a
mandatory prison term that is either a definite prison term of six months or one of the prison terms prescribed in
section 292914 of the Revised Code for felonies of the same degree as the violation.

©
)

(a)
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(d)

Subject to division (C)(1)(b) of this section, if a mandatory prison term is imposed upon an offender pursuant
to division (B)(1)(a) of this section for having a fircarm on or about the offender’s person or under the
offender’s control while committing a felony, if a mandatory prison term is imposed upon an offender
pursuant to division (B)(1)(c) of this section for committing a felony specified in that division by discharging
a firearm from a motor vehicle, or if both types of mandatory prison terms are imposed, the offender shall
serve any mandatory prison term imposed under either division consecutively to any other mandatory prison
term imposed under either division or under division (B)(1){d) of this section, consecutively to and prior to
any prison term imposed for the underlying felony pursuant to division (A), (B)2), or (B)3) of this section
or any other section of the Revised Code, and consecutively to any other prison term or mandatory prison
term previously or subsequently imposed upon the offender.

If a mandatory prison term is imposed upon an offender pursuant to division (B)(1)(d) of this section for
wearing or carrying body armor while committing an offense of violence that is a felony, the offender shall
serve the mandatory term so imposed consecutively to any other mandatory prison term imposed under that
division or under division (B)(1){(a) or (c) of this section, consecutively to and prior to any prison term
imposed for the underlying felony under division (A), (B)(2), or (B)(3) of this section or any other section of
the Revised Code;, and consecutively to any other prison term or mandatory prison term previously or
subsequently imposed upon the offender.

If a mandatory prison term is imposed upen an offender pursuant to division (B)(1)(f) of this section, the
offender shall serve the mandatory prison term so imposed consecutively to and prior to any prison term
imposed for the underlying felony under division (A), (BY2), or (B)(3) of this section or any other section of
the Revised Code, and consecutively to any other prison term or mandatory prison term previously or
subsequently imposed upon the offender.

If a mandatory prison term is imposed upon an offender pursuant to division (B)(7) or (8) of this section, the
offender shall serve the mandatory prison term so imposed consecutively to any other mandatory prison term
imposed under that division or under any other provision of law and consecutively to any other prison term
or mandatory prison term previously or subsequently imposed upon the offender.

(2) If an offender who is an inmate in a jail, prison, or other residential detention facility violates section 2917.02,
2917.03, or 2921.35 of the Revised Code or division (A)1) or (2) of section 2921.34 of the Revised Code, if an
offender who is under detention at a detention facility commits a felony violation of section 2923.131 of the
Revised Code, or if an offender who is an inmate in a jail, prison, or other residential detention facility or is under
detention at 4 detention facility commits another felony while the offender is an escapee in violation of division
(A1) or (2) of section 2921.34 of the Revised Code, any prison term imposed upon the offender for one of those
violations shall be served by the offender consecutively to the prison term or term of imprisonment the offender
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was serving when the offender committed that offense and to any other prison term previously or subsequently
imposed upon the offender.

If a prison term is imposed for a violation of division (B) of section 291 .01 of the Revised Code, a violation of
division (A) of gection 2913.02 of the Revised Code in which the stolen property is a firearm or dangerous
ordnance, or a felony violation of division (B) of section 2921, 331 of the Revised Code, the offender shall serve
that prison term consecutively to any other prison term or mandatory prison term previously or subsequently
imposed upon the offender. .

If multiple prison terms are imposed on an offender for convictions of multiple offenses, the court may require
the offender to serve the prison terms consecutively if the court finds that the consecutive service is necessary to
protect the public from future crime or to punish the offender and that consecutive sentences are not
disproportionate to the seriousness of the offender’s conduct and to the danger the offender poses to the public,
and if the court also finds any of the following: -

(a) The offender committed one or more of the multiple offenses while the offender was awaiting trial or
sentencing, was under a sanction imposed pursuant to section 2929.16, 2929.17, or 2929.18 of the Revised
Code, or was under post-release control for a prior offense.

(b) At least two of the multiple offenses were committed as part of one or more courses of conduct, and the harm
caused by two or more of the multiple offenses so committed was so great or unusual that no single prison
term for any of the offenses committed as part of any of the courses of conduct adequately reflects the
seriousness of the offender’s conduct.

(c)- The offender’s history of criminal conduct demonstrates that consecutive sentences are necessary to protect
the public from future crime by the offender.

If’ a mandatory prison term is impased upen an offender pursuant to division (B)(5) or (6) of this section, the

" oflender shall serve the mandatory prison term consecutively to and prior to any prison term imposed for the

underlying violation of division (A)(1) or (2} of sectivn 2903.06 of the Revised Code pursuant to division (A) of
this section or section 2929 142 of the Revised Code. If a mandatory prison term is imposed upon an offender
pursuant to division (B)(5) of this section, and if a mandatory prison term also is imposed upon the offender
pursuant to division (B)(6) of this section m relation to the same violation, the offender shall serve the mandatory
prison term imposed pursuant to division (B)(5) of this section consecutively to and prior to the mandatory prison
term imposed pursuant to division (B)(6) of this section and consecutively to and prior to any prison term
imposed for the underlying violation of division (A)(1) or (2) of section 2903.06 of the Revised Code pursuant to
division (A) of this section or secfion 2929.142 of the Revised Code.

When consecutive prison terms are imposed pursuant to division (C)(1), (2), (3), (4, or (5) or division (H)(1) or
(2) of this section, the term to be served is the aggregate of all of the terms so imposed.

If a court imposes a prison term for a felony of the first degree, for a felony of the second degree, for a felony sex
offense, or for a felony of the third degree that is not a felony sex offense and in the commission of which the
offender caused or threatened to cause physical harm to a person, it shall include in the sentence a requirement
that the offender be subject to a period of post-release control after the offender’s release from imprisonment, in
accordance with that division. If a court imposes a sentence including a prison term of a type described in this
division on or after July 11, 2006, the failure of a court to include a post-release control requirement in the
sentence pursuant to this division does not negate, limit, or otherwise affect the mandatory period of post-release
control that is required for the offender under division (B) of sectfion 2967.28 of the Revised Code. Section
2929191 of the Revised Cocle applies if, prior to July 11, 2006, a court imposed a sentence including a prison
term of a type described in this division and failed to include in the sentence pursuant to this division a statement
regarding post-release control. ‘ '

If a court imposes a prison term for a felony of the third, fourth, or fifth degree that is not subject to division
{D)(1) of this section, it shall include in the sentence a requirement that the offender be subject to a period of
post-release control after the offender’s release from imprisonment, in accordance with that division, if the parole
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board determines that a period of post-release control s necessary. Section 2929 191 of the Revised Code applies
if, prior to July 11, 2006, a court imposed a sentence including a prison term of a type described in this division
and failed to include in the sentence pursuant to this division a statement regarding post-release control,

The court shall impose sentence upon the oifender in accordance with section 2971.03 of the Revised Code, and
Chapter 2971. of the Revised Code applies regarding the prison term or term of life imprisonment without parole
imposed upon the offender and the service of that term of imprisonmment if any of the following apply:

{1) A person is convicted of or pleads guilty to a violent sex offense or a designated homicide, assault, or kidnapping
offense, and, in relation to that offense; the offender is adjudicated a sexually violent predator.

(2) A person is convicted of or pleads guilty to a violation of division (A)(1)(b) of section 2907.02 of the Revised
Code commitied on or after January 2, 2007, and either the court does not impose a sentence of life without
parole when authorized pursuant to division (B) of section 2907.02 of the Revised Code, or division (B) of
section 2907.02 of the Revised Code provides that the court shall not sentence the offender pursuant to section
2971.03 of the Revised Code.

(3) A person is convicted of or pleads guilty to attempted rape committed on or after January 2, 2007, and a
specification of the type described in section 2941 1418, 2041, 1419, or 204 1. [420 of the Revised Code.

{4) A person is convicted of or pleads guilty to a violation of sgction 29G3.01 of the Revised Code committed on or
after January 1, 2008, and that section requlres the court to sentence the offender pursuant to section 2971.03 of
the Revised Code.

{3) A person is convicted of or pleads guilty to aggravated murder committed on or after January 1, 2008, and
division (AX2)(b)(il) of section 2929.022, division {A)1)(e), (C)(1)(a)(v), (CH2)a)ii), (D) 2)(b), (D(3)(a)iv),
or (EY(1)(d) of section 2929.03, or division (A) or (B) of section 2929.06 of the Revised Code requires the court
to sentence the offender pursuant to division (BY3) of section 2971.03 of the Revised Code.

(6) A person is convicted of or pleads guilty. to inurder committed on or after January 1, 2008, and division (B)(2) of
section 2929.02 of the Revised Code requires the court to sentence the offender pursuant to section 2971.03-of the
Revised Code.

If a person who has been convicted of or pleaded guilty to a felony is sentenced to a prison term or term of
imprigsonment under this section, sections 2929.02 to 2929.06 of the Revised Code. section 2929.142 of the Revised
Code. section 2971,03 of the Revised Code, or any other provision of law, section 3120.163 of the Revised Code
applies regarding the person while the person is confined in a state correctional institution.

If an offender who is convicted of or pleads guilty to a felony that is an offense of violence also is convicted of or
pleads guilty to a specification of the type described in section 2941. 142 of the Revised Code that charges the offender
with having committed the felony while participating in a eriminal gang, the court shall impose upon the offender an
additional prison tern of one, two, or three yeafs.

(1) If an offender who is convicted of or pleads guilty to aggravated murder, murder, or a felony of the first, second,

or third degree that is an offense of violence also is convicted of or pleads guilty to a specification of the type
described in section 2941 143 of the Revised Code that charges the offender with having commitied the offense in
a school safety zone or towards a person in a school safety zons, the court shall impose upon the offender an
additional prison term of two years. The offender shall serve the additional two years consecutively to and prior
to the prison term imposed for the underlying offense.

@

(a) . If an offender is convicted of or pleads guilty to a felony violation of section 2907.22, 2907.24, 2907.241, or
2907.25 of the Revised Code and to a specification of the type described in section 2941 1421 of the Revised
Lode and if the court imposes a prison term on the offender for the felony violation, the court may. impose
upon the offender an additional prison term as follows:

(i) Subject to division (H)(2)(a)(ii) of this section, an additional prison termn of one, two, three, four, {ive, or
six months;
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(i) If the offender previously has been convicted of or pleaded guilty to one or more felony or misdemeanor
violations of section 29067.22, 2907.23, 2907.24,: 2907.241, or 2907.23 of the Revised Code and also was
convicted of or pleaded guilty to a specification of the type described in secrion 29411421 of the
Revised Code regarding one or more of those violations, an additional prison term of one, two, three,
four, five, six, seven, eight; nine, ten, eleven, or twelve months.

{b) In lieu of imposing an additional prison term under division (H)}2)(a) of this section, the court may directly
impose on the offender a sanction that requires the offender to wear a real-time processing, continual
tracking electronic monitoring device during the period of time specified by the court. The period of time
specified by the court shall equal the duration of an additional prison term that the court could have imposed
upon the offender under division (H)(2)(a) of this section. A sanction imposed under this division shall
commence on the date specified by the court, provided that the sanction shall not commence until after the
offender has served the prison term imposed for the felony violation of section 2807.22, 2907.24, 2907 241,
or 2907.25 of the Revised Code and any residential sanction imposed for the violation under section 2029.16
of the Revised Code. A sanction imposed under this division shall be considered to be a community control
sanction for purposes of section 2929.15 of the Revised Code, and all provisions of the Revised Code that
pertain to community control sanctions shall apply to a sanction imposed under this division, except to the
extent that they would by their nature be clearly inapplicable. The offender shall pay all costs associated with
a sanction imposed under this division, including the cost of the use of the monitoring device.

() At the time of sentencing, the court may recommend the offender for placement in a program of shock incarceration
under section 5120.031 of the Revised Code or for placement in an intensive program prison under secrion 5120.032
of the Revised Code, disapprove placement of the offender in a program of shock incarceration or an intensive
program prison of that nature, or make no recommendation on placement of the offender. In no case shall the
department of rehabilitation and correction place the offender in a program or prison of that nature unless the
department determines as specified in section 5120.031 or 3/20.032 of the Revised Cude, whichever is applicable,
that the offender is eligible for the placement.

If the court disapproves placement of the offender in a program or prison of that nature, the department of rehabilitation |
and correction shall not place the offender in any program of shock incarceration or intensive program prisom.

If the court recommends placement of the offender in a program of shock incarceration or in an intensive program prison,
and if the offender is subsequently placed in the recommended program or prison, the department shall notify the court of
the placement and shall include with the notice a brief description of the placement. -

If the court recommends placement of the offender in a program of shock incarceration or in an intensive progrém prison
and the department does not subsequently place the offender in the recommended program or prison, the department shall
send a notice to the court indicating why the offender was not placed in the recommended program or prison.

If the court does not make a recommendation under this division with respect to an offender and if the department
determines as specified in section 5120.031 or 5120.032 of the Revised Code, whichever is applicable, that the offender is
eligible for placement in a program or prison of that nature, the department shall screen the offender and determine if there
is an available program of shock incarceration or an intensive program prison for which the offender is suited. If there is an
available program of shock incarceration or an intensive program prison for which the offender is suited, the department
shall notify the court of the proposed placement of the offender as specified in section 5120.031 or 5/20.032 of the Revised
Code and shall include with the notice a brief description of the placement. The court shall have ten days from receipt of
the notice to disapprove the placement.

(J) If a person ig convicted of or pleads guilty to aggravated vehicular homicide in violation of division (A)(1) of section
29013.06 of the Revised Code and division (B)(2)(c) of that section applies, the person shall be sentenced pursuant to
section 2929, 142 of the Revised Code.

History

146 v § 2 (Eff 7-1-96); 146 v § 269 (Bff 7-1-96); 146 v H 88 (Bff 9-3-96); 146 v H 445 (BIf 9-3-96); 146 v H 154 (Eff 10-4-96);
146 v § 166 (Eff 10-17-96); 144 v H 180 (Eff 1-1-97); 147 v H {51 (Eff 9-16-97); 147 v H 32 (Eff 3-10.98); {47 v § 111 (Eff 3-
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17-98); 147 v I 2 (Bff 1-1-99); 148 v S { (Bff 8-6-99); 148 v I 29 (Eff 10-29-99); 148 v § 107 (Eff 3-23-2000); /48 v § 22 (Bl

5-17-2000); [48 v S 222 (B 3-22-2001); 149 v £ 485 (Eff 6-13-2002); (49 v H 327 (Bff 7-8-2002); 49 v H 130. Eff 4-7-

2003; /49 v S 123, § 1, cff. 1-1-04; 130 v [ 12, 88 1,3, eff. 4-8-041; 150 v 7 52, § 1, off. 6-1-04; 150 v [1 163, § 1, eff. 9-23-
04; 150 v [ 473, § 1, eff, 4-29-05; JSI v H 95, § 1, off. 8-3-06; 131 v /I 137, § 1, eff. 7-11-06; 151 v H 137, § 3, eff. 8-3-06;
151 v S260,8 1, eff, 1-2-07; [SL v S 281, § |, eff. 1-4-07; 15/ v H 461, § 1, eff. 4-4-07; [32 v S 10, § 1, eff. 1-1-08; 152 1§
184,§ 1, eff. 9-9-08; 132 v 5220, § 1, eff. 9-30-08; /52 v H 280, § 1, eft. 4-7-09; I32v 130, § 1, off. 4-7-09; 2011 1B 86,

'§ 1, eff. Sept. 30, 2011; 2002 SR 337, § 1, eff. Sept. 28, 2012; 2044 B 234, § 1, effective March 23, 2015.
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§ 2929.14 Basic prison terms. [Effective until September 14, 2016]
(A) Except as provided in division (B)(1), (B)2), (B)(3), (B)(4), (B)(S), (BY6), (B)(7), (B)B), (E), (GJ, (H), or (3) of this

section or in division (D)6} of section 2919.25 of the Revised Code and except in relation to an offense for which a
senterice of death or life imprisonment is to be imposed, if the court imposing a sentence upon an offender for a
felony elects or is required to impose a prison term on the offender pursuant to this chapter, the court shall impose a
definite prison term that shall be one of the following:

(1) For a felony of the first degree, the prison term shall be three, four, five, six, seven, eight, nine, ten, or eleven
years.

(2) For a felony of the second degree, the prison term shall be two, three, four, five, six, seven, or eight years.
3 |

{a) For a felony of the third degree that is a violation of section 2903.06, 2903.08, 2907.03, 2907.04, or 290705
of the Revised Code or that is a violation of secrion 2911.02 or 291112 of the Revised Cade if the offender
previousty has been convicted of or pleaded guilty in two or more separate proceedings to two or more -
violations of section 2011,G1, 2911.02, 2911.11,or 2911.12 of the Revised Codle, the prison term shall be
twelve, eighteen, twenty-four, thirty, thirty-six, forty-two, forty-eight, fifty-four, or sixty months.

(b) For a felony of the third degree that is not an offense for which division (A)(3)(a)} of this section apphes the
prison term shall be nine, twelve, elghteen twenty-four, thirty, or thirty-six months.

{4) For a felony of the fourth degree, the prison term shall be six, seven, eight, nine, ten, eleven, twelve, thirteen,
fourteen, fifteen, sixteen, seventeen, or eighteen months,

{5) For a felony of the fifth degres, the prison term shall be six, seven, gight, nine, ten, eleven, or twelve months.
(B)
{1

(a) Exceptas provided in division (B)(1)(e) of this section, if an offender who is convicted of or pleads guilty to
a felony also is convicted of or pleads guilty to a specification of the type described in section 2941.141,
2941.144, or 2941.145 of the Revised Code, the court shall impose on the offender one of the following
prison terms:

() A prison term of six years if the specification is of the type described in section 2941.144 of the Revised
Code that charges the offender with having a firearm that is an automatic firearm or that was equipped
with a firearm muffler or suppressor on or about the offender’s person or unider the offender’s control
while committing the felony;

(ii) A prison term of three years if the specification is of the type described in section 2941145 of the
Revised Code that charges the offender with having a firearm on or about the offender’s person or under
the offender’s control while committing the offense and displaying the firearm, brandishing the firearm,
indicating that the offender possessed the firearm, or using it to facilitate the offense; '

(iii) A prison term of one year if the specification is of the type described in section 2941.141 of the Revised
Code that charges the offender with having a firearm on or about the offender’s person or under the
offender’s control while committing the felony,



®)

(c)

@

(e

M

Page 2 of 10
ORC Ann. 2929.14, Part 2 of 3

If a court imposes a prison term on an offender under division (B)(1)(a) of this section, the prison term shall
not be reduced pursuant to section 2967.19, section 2929.20, section 2967./93, or any other provision of
Chapter 2967, or Chapter 5120. of the Revised Code. Except as provided in division (B)(1)(g) of this section,
a court shall not impose more than one prison term on an offender under division (B)(1)(a) of this section for
felonies committed as part of the same act or transaction.

Except as provided in division (B)}(1)(¢) of this section, if an offender who is convicted of or pleads guilty to
a violation of section 2023161 of the Revised Code or to a felony that includes, as an essential element,
purposely or knowingly causing or attempting to cause the death of or physical harm to another, also is
convicted of or pleads puilty to a specification of the type described in section 2941.146 of the Revised Code
that charges the offender with commiitting the offense by discharging a firearm from a motor vehicle other
than a manufactured home, the court, after imposing a prison term on the offender for the violation of section
2923.161 of the Revised Code or for the other felony offense under division (A), (B)}2), or (B}(3) of this
section, shall impose an additional prison term of five years upon the offender that shall not be reduced
pursuant to section 2929.20, section 2967.19, sectivn 2967.193, or any other provision of Chapter 2967. or
Chapter 5120. of the Revised Code. A court shall not impose more than one additional prison term on an
offender under division (B)(1)(c) of this section for felonies commitied as part of the same act or transaction.
If a court imposes an additional prison term on an offender under division (B)(1)(c) of this section relative to
an offense, the court also shall impose a prison term under division (B)(1)(a) of this section relative to the
same offense, provided the criteria specified in that division for imposing an additional prison term are

- satisfied relative to the offender and the offense.

If an offender who is convicted of or pleads guilty to an offense of violence that is a felony also is convicted
of or pleads guilty to a specification of the type described in section 2941.1411 of the Revised Code that
charges the offender with wearing or carrying body armor while committing the felony offense of violence,
the court shall impose on the offender a prison term of two years. The prison term so imposed, subject to
divisions (C) to (1) of section 295719 of the Revised Codle, shall not be reduced pursuant to section 2929.20,
section 2967.19, section 2967.193, or any other provision of Chapter 2967. or Chapter 5120. of the Revised
Code. A court shall not impose more than one prison term on an offender under division (B)(1)(d) of this
section for felonies committed as part of the same act or transaction. If a court imposes an additional prison
term under division (B)(1)(a) or (c) of this section, the court is not precluded from imposing an additional
prison term under division (B)(1)(d) of this section.

The court shall not impose any of the prison terms described in division (B)(1){(a) of this section or any of the
additional prison terms described in division (B)(1)(c) of this section upon an offender for a violation of
section 2923.12 or 2923.123 of the Revised Code. The court shall not impose any of the prison terms
described in division (B)(1)(a) or (b) of this section upon an offender for a violation of section 2923122 that
involves a deadly weapon that is a firearm other than a dangerous ordnance, section 2923.16, or section
2923.121 of the Revised Code. The court shall not impose any of the prison terms described in division
(B)(1)(a) of this section or amy of the additional prison terms described in division (B)(1)(c) of this section
upon an offender for a violation of section 2923.13 of the Revised Code unless all of the following apply:

() The offender previously has been convicted of aggravated murder, murdet, or any felony of the first or
second degree.

(ii) Less than five years have passed since the offender was released from prison or post-release control,
whichever is later, for the prior offense. :

If an offender is convicted of or pleads guilty to a felony that includes, as an essential element, causing or
attempting to cause the death of or physical harm to another and also is convicted of or pleads guilty to a
specification of the type described in section 2941.1412 of the Revised Code that charges the offender with
committing the offense by discharging a firearm at a peace officer as defined in section 2935.01 of the
Revised Code or a corrections officer, as defined in section 2941.1412 of the Revised Code, the court, after
imposing a prison term on. the offender for the felony offense under division (A), (B)(2), or (B)(3) of this
section, shall impose an additional prison term of seven years upon the offender that shall not be reduced
pursuant to section 2929.20, section 2967.19, section 2967.193, or any other provision of Chapter 2967. or
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Chapter 5120. of the Revised Code. If an offender is convicted of or pleads guilty to two or more felonies
that include, as an essential element, causing or atternpting to cause the death or physical harm to another
and alse is convicted of or pleads guilty to a specification of the type described under division (B)(1)(f) of
this section in connection with two or more of the felonies of which the offender is convicted or to which the
offender pleads guilty, the sentencing court shall impose on the offender the prison term specified under
.division (B)(1)(f) of this section for each of two of the specifications of which the offender is convicted or to
which the offender pleads guilty and, in its discretion, also may impose on the offender the prison term
specified under that division for any or all of the remaining specifications. If a court imposes an additional
prison term on au offender under division (B)(1)(I) of this section relative to an offense, the court shall not
impose a prison term wnder division (B)(1)(a) or {c) of this section relative to the same offense.

If an offender is convicted of or pleads guilty to two or more felonies, if one or more of those felonies are

~ aggravated murder, murder, attempted aggravated murder, attempted murder, aggravated robbery, felonious

@

(b)

assault, or rape, and if the offender is convicted of or pleads guilty to a specification of the type described
under division (B)(1)(a) of this section in connection with two or more of the felonies, the sentencing court
shall impose on the offender the prison term specified under division (B)(1){(a) of this section for each of the

* two most serious specifications of which the offender is convicted or to which the offender pleads guilty and,

in its discretion, also may impose on the offender the prison term specified under that division for any or all
of the remaining specifications.

If division (B)(2)(b) of this section’ does not -apply, the court may impose on an offender, in addition to the
longest prison term authorized or required for the offense, an additional definite prison term of ome, two,
three, four, five, six, seven, eight, nine, or ten years if all of the following criteria are met: '

(i) The offender is convicted of or pleads guilty to a specification of the type described in section 29411 49
of the Revised Code that the offender is a repeat violent offender.

(ii) The offense of which the offender currently is convicted or to which the offender currently pleads guilty
is aggravated murder and the court does not impose a sentence of death or life imprisonment without
parole, murder, terrorism and the court does not impose a sentence of life imprisonment without parole,
any felony of the first degree that is an offense of violence and the court does not impose a sentence of
life imprisonment without parole, or any felony of the second degree that is an offense of violence and
the trier of fact finds that the offense involved an attempt to cause or a threat to cause serious physical
harm to a person or resulted in serious physical harm to a person.

(iif) The court imposes the longest prison term for the offense that is not life imprisonment without parole.

{iv) The court finds that the prison terms imposed pursuant to division (B)(2)(a){iii) of this section and, if
applicable, division (B)(1) or (3) of this section are inadequate to punish the offender and protect the
public from future crime, because the applicable factors under section 2929.12 af the Revised Code
indicating a greater likelihood of recidivism outweigh the applicable factors under that section indicating
a lesser likelihood of recidivism.

(v) The court finds that the prison terms imposed pursuant to division (B)(2)(a)(iii) of this section and, if
applicable, division (B)(1) or (3) of this section are demeaning to the seriousness of the offense, because
one or more of the factors under secrion 2929.12 of the Revised Code indicating that the offender’s
conduct is more serious than conduct normally constituting the offense are present, and they outweigh
the applicable factors under that section indicating that the offender’s conduct is less serious than
conduct normally constituting the offense.

The court shall impose on an offender the longest prison term authorized or required for the offense and shall
impose on the offender an additional definite prison term of one, two, three, four, five, six, seven, cight, nine,
or ten years if all of the following criteria are met:

(i) The offender is convicted of or pleads guilty to a specification of the type described in section J941. 149
of the Revised Code that the offender is a repeat violent offender.
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(ii) The offender within the preceding twenty years has been convicted of or pleaded guilty to three or more
offenses described in division (CC)(1) of section 2929.01 of the Revised Code, including all offenses
deseribed in that division of which the offender is convicted or io which the offender pleads guilty in the
current prosecution and all offenses described in that division of which the offender previously has been
convicted or to which the offender previously pleaded guilty, whether prosecuted together or separately.

(iif) The offense or offenses of which the offender currently is convicted or to which the offender currently
pleads . guilty is aggravated murder and the court does not impose a sentence of death or life
imprisonment without parole, murder, terrorism and the court does not impose a sentence of life
imprisonment without parole, any felony of the first degree that is an offense of violence and the court
does not impose a sentence of life imprisonment without parole, or any fefony of the second degree that
is an offense of violence and the trier of fact finds that the offense invelved an attempt to cause or a
threat to cause serious physical harm to a person or resulted in serious physical harm to a person.

(¢} Tor purposes of division (B)(2)(b) of this section, two or more offenses committed at the same time or as part
of the same act or event shall be considered one offense, and that one offense shall be the offense with the
greatest penalty.

(d) A sentence imposed under division (B)(2)(a) or (b) of this section shall not be reduced pursuant to section
292920, section 2967.19, or section 2967.193, or any other provision of Chapter 2967. or Chapter 5120. of
the Revised Code. The offender shall serve an additional prison term imposed under this sectlon
consecutively to and prior to the prison term imposed for the underlying offense.

(¢) When imposing a sentence pursuant to division (B)(Z)(a) or (b) of this section, the court shall state its
findings explaining the imposed sentence.

Except when an offender commits a violation of secrion 2903.01 or 2907.02 of the Revised Code and the penalty
imposed for the violation is life imprisonment or commits a violation of section 2003.02 of the Revised Code, if
the offender commits a violation of section 2925.03 or 2925.11 of the Revised Code and that section classifies the
offender as a major drug offender, if the offender commits a felony violation of section 292). 02, 2925.04,

202505, 2925.36, 3719.07, 3719.08; 3719.16, 3719161, 4729.37, or 472961, division (C} or (D) of section
3716.172, division (C) of section 4729.51, or division (J) of section 4729.54 of the Revised Code that includes the
sale, offer to sell, or possession of a schedule I or II contrelied substance, with the exception of marihuana, and
the court imposing sentence upon the offender finds that the offender is guilty of a specification of the type
described in section 20411410 of the Revised Code charging that the offender is a major drug offender, if the
court imposing sentence upon an offender for a felony finds that the offender is guilty of corrupt activity with the
most serious offense in the pattern of corrupt activity being a felony of the first degree, or if the offender is guilty
of an attempted violation of section 2907.02 of the Revised Code and, had the offender completed the violation of
section 2907.02 of the Revised Code that was attempted, the offender would have been subject to a sentence of
life imprisonment or life imprisonment without parole for the violation of section 2907.02 of the Revised Code,
the court shall impose upon the offender for the felony violation a mandatory prison term of the maximum prison
term prescribed for a felony of the first degree that, subject to divisions (C) to () of section 2967.19 of the
Revised Code, cannot be reduced pursuant to section 2929.20, section 2967.19, or any other provision of Chapter
2967. or 5120. of the Revised Code.

Tf the offender is being sentenced for a third or fourth degree felony OVI offense under division (G)(2) of section
2929.13 of the Revised Code, the sentencing court shall impose upon the offender a mandatory prison term in
aceordance with that division. In addition to the mandatory prison term, if the offender is being sentenced for a
fourth degree felony OVI offense, the court, notwithstanding division (A)(4) of this section, may sentence the
offender to a definite prison term of not less than six months and not more than thirty months, and if the offender
is being sentenced for a third degree felony OVI offense, the sentencing court may sentence the offender fo an
additional prison term of any duration specified in division (A)(3) of this section. In either case, the additional
prison term imposed shall be reduced by the sixty or one hundred twenty days imposed upon the offender as the
mandatory prison term. The total of the additional prison term imposed under division (B)(4) of this section plus
the sixty or one hundred twenty days imposed as the mandatory prison term shall equal a definite term in the
range of six months to thirty months for a fourth degree felony OVT offense and shall equal one of the zuthorized
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prison terms Specified in division (A)3) of this section for a third degree felony OVI offense. If the court
imposes an additional prison term under division (B)(4) of this section, the offender shall serve the additional
prison term after the offender has served the mandatory prison term required for the offense. In addition to the
mandatory prison term or mandatory and additional prison term imposed as described in division (B)(4) of this
section, the court also may sentence the offender to a community control sanction under section 2929./6 or
2929.17 of the Revised Code, but the offender shall serve all of the prison terms so imposed prior to serving the
community control sanction.

If the offender is being sentenced for a fourth degree felony OVI offense under division (G)(1) of section 2929.13 of
the Revised Code and the court imposes a mandatory term of local incarceration, the court may impose a prison tertn
as described in division (A)(1) of that section.

(5) If an offender is convicted of or pleads guilty to a violation of division (A)(1) or (2} of section 2903.06 of the
Revised Code and also is convicted of or pleads guilty to a specification of the type described in section
2941. 1414 of the_Revised Code that charges that the victim of the offense is a peace officer, as defined in section
2935.01 of the Revised Code, or an investigator of the bureau of criminal identification and investigation, as
defined in sectign 2903.11 of the Revised Code, the court shall impose on the offender a prison term of five years.
If a court imposes a prison term on an offender under division (B)(5) of this section, the prison term, subject to
divisions (C) to (I) of section 2967.19 of the Revised Code, shall not be reduced pursuant to section 2929.20,
section 2967.19, seciion 2967.193, or any other provision of Chapter 2967. or Chapter 5120. of the Revised
Code. A court shall not impose more than one prison term on an offender under division (B)(5) of this section for

" felonies committed as part of the same act.

(6) If an offender is convicted of or pleads guiltty to a violation of division (A)(1) or (2) of section 2903. 06 of the
Revised Code and also is convicted of or pleads guilty to a specification of the type described in section
2041, 1413 of the Revised Code that charges that the offender previously has been convicted of or pleaded guilty
to three or more violations of division (A) or (B) of section 45/1.19 of the Revised Code or an equivalent offense,
as defined in secrion 2941.1413 of the Revised Code, or three or more violations of any combination of those
divisions and offenses, the court shall impose on the offender a prison term of three years. If a court imposes a
prison term on an offender under division (B)(6) of this section, the prison term, subject to divisions (C) to (I) of
section 296719 of the Revised Code, shall not be reduced pursuant to section 2929.20, sectivn 2967.19, section
2967.193, or any other provision of Chapter 2967. or Chapter 5120. of the Revised Code. A court shall not
impose more than one prison term on an offender under division (B)(6) of this section for felonies committed as
part of the same act.

(M
(a) If an offender is convicted of or pleads guilty to a felony violation of section 2905.01, 2965.02, 2907.21,
2907.22, or 2923.32, division (A)(1) or (2) of section 29(17.323, or division (B)(1), (2), (3), {4), or (5) of
section 291922 of the Revised Code and also is convicted of or pleads guilty to a specification of the type
described in section 2941.1422 of the Revised Code that charges that the offender knowingly committed the

offense in furtherance of mman trafficking, the court shall impose on the offender a mandatory prison term
that is one of the following: :

() If the offense is a felony of the first degree, a definite prison term of not less than five years and not
greater than ten years;

(i) If the offense is a felony of the second or third degree, a definite prison term of not less than three years
and not greater than the maximum prison term allowed for the offense by division (A) of section
2829 14 of the Revised Code;

@iii) If the offense is a felony of the fourth er fifth degree, a definite prison term that is the maximum prison
term allowed for the offense by division (A} of section 2929.14 of the Revised Code.

() Subject to divisions (C) to (I) of section 2967.19 of the Revised Code, the prison term imposed under
division (B){7)(a) of this section shall not be reduced pursuant to section 2929.20, section 2967.19, section
2967.193, or any other provision of Chapter 2967. of the Revised Code. A court shall not impose more than
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one prison term on an offender under division (B)(7)(a) of this section for felonies committed as part of the
same act, scheme, or plan.

If an offender is convicted of or pleads guilty to a felony violation of secrion 2903.11, 290312, or 2903. 13 of the
Revised Code and also is convicted of or pleads puilty to a specification of the type described in secfion
20411423 of the Revised Code that charges that the victim of the violation was a woman whom the offender
knew was pregnant at the time of the violation, notwithstanding the range of prison terms prescribed in division
(A) of this section for felonies of the same degree as the violation, the court shall impose on the offender a
mandatory prison term that is either a definite prison term of six months or one of the prison terms prescribed in
section 2929 14 of the Revised Code for felonies of the same degree as the violation.

(a) Subject to division {(C)(1)(b) of this section, if & mandatory prison term is imposed upon an offender pursuant
to division (B)(1)(a) of this section for having a firearm on or about the offender’s person or under the
offender’s control while committing a felony, if a m'an_datory-pfisori ‘term is imposed upon an offender
pursuant to division (B)(1)(c) of this section for committing a felony specified in that division by discharging
a firearm from a motor vehicle, or if both types of mandatory prison terms are itnposed, the offender shall
serve any mandatory prison term imposed under either division consecutively to any other mandatory prison
term imposed under either division or under division (B)(1)(d) of this section, consecutively to and prior to
any prison term imposed for the underlying felony pursuant to division (A), (B)(2), or (B)(3) of this section
or any other section of the Revised Code, and consecutively to any other prison term or mandatory prison
term previousky or subsequently imposed upon the offender. ‘

(b) If a mandatory prison term is imposed upon an offender pursuant to division (B)(1){d) of this section for
wearing or carrying body armor while committing an offense of violence that is a felony, the offender shall
serve the mandatory term so imposed consecutively to any other mandatory prison term imposed under that
division or under division (B)(1){a) or (c) of this section, consecutively to and prior to any prison term
imposed for the underlying felony under division (A), (B)(2), or (B)(3) of this section or any other section of
the Revised Code, and consecutively to any other prison term or mandatory prison term previously or
subsequently imposed upon the offender.

(¢) If a mandatory prison term is imposed upon an offender pursuant to division (B)(1)(f) of this section, the
offender shall serve the mandatory prison term so imposed consecutively to and prior to any-prison term
imposed for the underlying felony under division (A), (B)(2), or (B}3) of this section or any other section of
the Revised Code, and consecutively to any other prison term or mandatory prison term previously or
subsequently imposed upon the offender.

(d) If a mandatory prison term is imposed upon an offender pursuant to division (B)(7) or (8) of this section, the
offender shall serve the mandatory prison term so imposed consecutively to any other mandatory prison term
imposed under that division or under any other provision of law and consecutively to any other prison term
or mandatory prison term previously or subsequently imposed upon the offender.

If an offender who is an inmate in a jail, prison, or other residential detention facility violates section 29/7.02,
2817.03, or 2921.33 of the Revised Code or division {(A)1) or (2) of section 2921 34 of the Revised Code, if an
offender who is under detention at a detention facility commits a felony violation of section 2923.131 of the
Revised Code, or if an offender who is an inmate in a jail, prison, or other residential detention facility or is under
detention at a detention facility commits another felony while the offender is an escapee in violation of division
(A)Q) or (2) of section 2921, 34 of the Revised Code, any prison term imposed upon the offender for one of those
violations shall be served by the offender consecutively to the prison term.or term of imprisonment the offender
was serving when the offender comumitted that offense and to any other prison term previously or subsequently
imposed wpon the offender. ' '

If a prison term is imposed for a violation of division (B) of section 2011.0/ of the Revised Coee, a violation of
division (A} of section 2913.02 of the Revised Code in which the stolen property is a firearm or dangerous
ordnance, or a felony violation of division (B) of section 2921.331 of the Revised Code, the offender shall serve
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that prison term consecutively to any other prison term or mandatory prison term previously or subsequently
imposed upon the offender.

If multiple prison terms are imposed on an offender for convictions of multiple offenses, the court may require
the offender to serve the prison terms consecutively if the court finds that the consecutive service is necessary to
protect the public from future crime or to punish the offender and that conmsecutive sentences are not
disproportionate to the seriousness of the offender’s conduct and to the danger the offender poses to the public,
and if the court also finds any of the following:

{(a) The offender committed one or more of the multiple offenses while the offender was awaiting trial or
sentencing, was under a sanction imposed pursuant to section 2929:16, 2929.17, or 2929.18 of the Revised
Code, or was under post-release control for a prior offense.

(h) Atleast two of the multiple offenses were committed as part of one or more courses of conduct, and the harm
caused by two or more of the multiple offenses so committed was so great or unusual that no single prison
term for any of the offenses committed as part of any of the courses of conduct adequately reflects the
seriousness of the offender’s conduct. '

(¢) The offender’s history of ctiminal conduct demonstrates that consecutive sentences are necessary to protect
the public from future crime by the offender. '

If a mandatory prison term is imposed upon an offender pursuant to division (B)(5) or (6) of this section, the
offender shall serve the mandatory prison term consecutively to and prior to any prison term imposed for the
underlying violation of division (A)(1) or (2) of section 203,06 of the Revised Code pursuant to division (A) of
this section or section 2929.142 of the Revised Code. If 2 mandatory prison term is imposed upon an offender
pursuant to division (B)(5) of this section, and if a mandatory prison term also is imposed upen the offender
pursuant to division (B)(6) of this section in relation to the same violation, the offender shall serve the mandatory
prison term imposed pursuant to division (B)(5) of this section consecutively to and prior to the mandatory prison
term imposed pursuant to division (B)(6) of this section and consecutively to and prior to any prison term
imposed for the underlying violation of division (A)(1) or (2) of section 2903.06 of the Revised C ode pursuant to
division (A) of this section or gection 2929, 142 of the Revised Code.

When consecutive prison terms are imposed pursuant to division (C)(1), (2), (3), (4), or (5) or division (H)(1) or
(2) of this section, the term to be served is the aggregate of all of the terms so imposed.

If a court imposes a prison term for a felony of the first degree, for a felony of the second degree, for a felony sex
offense, or for a felony of the third degree that is not a felony sex offense and in the commission of which the
offender caused or threatened to cause physical harm to a person, it shall include in the sentence a requirement
that the offender be subject to a period of post-release control after the offender’s release from imprisonment, n
accordance with that division. I a court imposes a sentence including a prison term of a type described in this
division on or after July 11, 2006, the failure of a court to include a post-release control requirement in the
sentenice pursuant to this division does not negate, limit, or otherwise affect the mandatory period of post-release
control that is required for the offender under division (B)-of section 2967.28 of the Revised Code. Section
2929.19] of the Revised Code applies if, prior to July 11, 2006, a court imposed a sentence including a prison
term of a type described in this division and failed to include in the sentence pursuant to this division a statement
regarding post-release control.

If a court imposes a prison term for a felony of the third, fourth, or fifth degree that is not subject to division
(D)(1) of this section, it shall include in the sentence a requirement that the offender be subject to a period of
post-release control after the offender’s release from imprisonment, in accordance with that division, if the parole
board determines that a period of post-release control is necessary. Section 2929.{9] of the Revised Code applies
if, prior to July 11, 2006, a court imposed a sentence including a prison term of a type described in this division

and failed to include in the sentence pursuant to this division a statement regarding post-release control.
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The court shall impose sentence upon the offender in accordance with seetion 2971.03 of the Revised Code, and
Chapter 2971. of the Revised Code applies regarding the prison term or term of life imprisonment without parole
imposed upon the offender and the service of that term of imprisonment if any of the following apply:

(1) A person is convicted of or pleads guilty to a violent sex offense or a designated homicide, assault, or kidnapping
offense, and, in relation to that offense, the offender is adjudicated a sexually violent predator.

(2) A person is convicted of or pleads guilty to a violation of division (A)(1)(b) of gection 2907.02 of the Revised
Code committed on or after January 2, 2007, and either the court does not impose a sentence of life without
parole when authorized pursuant to division (B) of sectivn 2907.02 of the Revised Cade, or division (B) of
section 2907.02 of the Revised Code provides that the court shall not sentence the offender pursuant to section
2971.03 of the Revised Code.

(3) A person is convicted of or pleads guilty to attempted rape committed on or after January 2, 2007, and a
specification of the type described in section 29411418, 29411419, or 2941. 1420 of the Revised Code.

(4) A person is convicted of or pleads guilty to a violation of secrion 2905.01 of the Revised Code committed on or
after January 1, 2008, and that section requires the court to sentence the offender pursuant to section 2971.03 of
the Revised Cade.

(5) A person is convicted of or pleads guilty to aggravated murder committed on or after January 1, 2008, and
division (AX2)(b)(ii) of section 2929.022, division (A)(1)(e), (C)(1H)(¥), (CN2)(a)(iD), (DH2)b), (D)3)@)iv),
or (EX1)(d) of section 2929.03, or division (A) or (B) of section 292906 of the Revised Code requires the court
to sentence the offender pursuant to division (B)(3) of section 2971.03 of the Revised Code.

(6) A person is convicted of or pleads guilty to murder committed on or after January 1, 2008, and division (B)(2) of
section 2929.02 of the Revised Code requires the court to sentence the offender pursuant to section 2971.03 of the
Revised Code.

If a person who has been convicted of or pleaded guilty to a felony is sentenced to a prison term or term of
imprisonment under this section, sections 2929.02 to 2929.06 of the Revised Code. section 2929.142 of the Revised
Code. section 2971.03 of the Revised Code, or any other provision of law, section 3120.163 of the Revised Code
applies regarding the person while the person is confined in a state correctional institution.

If an offender who is convicted of or pleads guilty to a felony that is an offense of violence also is convicted of or
pleads guilty to a specification of the type described in secrion 2941.142 of the Revised Code that charges the offender
with having committed the felony while participating in a criminal gang, the court shall impose upon the offender an ™ ”
additional prison term of one, two, or three years. '

(1) If an offender who is convicted of or pleads guilty to aggravated murder, murder, or a felony of the first, second,
or third degree that is an offense of violence also is convicted of or pleads guilty to a specification of the type
described in section 2941.143 of the Revised Code that charges the offender with having commitied the offense in
a school safety zone or towards a person in a school safety zone, the court shall impose upon the offender an
additional prison term of two years. The offender shall serve the additional two years consecutively to and prior
to the prison term imposed for the underlying offense.

2

(a) If an offender is convicted of or pleads guilty to a felony violation of secrion 2907.22, 2907.24, 2907.241, or
2007.23 of the Revised Code and to a specification of the type described in section 29411421 of the Revised
Code and if the court imposes a prison term on the offender for the felony violation, the court may impose
upon the offender an additional prison term as follows:

(i} Subject to division (IT)(2)(a)(ii) of this section, an additional prison term of one, two, three, four, five, or
six months;

(ii) If the offender previbusly has been convicted of or pleaded guilty to one or more felony or misdemeanor
violations of section 2907.22, 2007.23, 2907.24, 2907.241, or 2907.25 of the Revised Code and also was.
convicted of or pleaded guilty to a specification of the type described in secrion 2941.1421 of ihe
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Revised Code regarding one or more of those violations, an additional prison term of one, two, three,
four, five, six, seven, eight, nine, ten, eleven, or twelve months.

(b) In lieu of imposing an additional prison term under division (H)(2)(a) of this section, the court may directly
impose on the offender a sanction that requires the offender to wear a real-time processing, continual
tracking electronic monitoring-device during the petiod of time specified by the court. The period of time
specified by the court shall equal the duration of an additional prison term that the court could have imposed
upon the offender under division (H)(2)(a) of this section. A sanction imposed under this division shall
commence on the date specified by the court, provided that the sanction shall not commence until after the
offender has served the prison term. imposed for the felony violation of section 2907.22, 2907.24, 2907241,
or 2907.25 aof the Revised Code and any residential sanction imposed for the violation under section 2929.16
of the Revised Code. A sanction imposed under this division shall be considered to be a community control
sanction for purposes of section 2929.15 of the Revised Code, and all provisions of the Revised Code that
pertain to community control sanctions shall apply to a sanction imposed under this division, except to the
extent that they would by their nature be clearly inapplicable. The offender shall pay all costs associated with
a sanction imposed under this division, including the cost of the use of the monitoring device.

(D At the time of sentencing, the court may recommend the offender for placement in a program of shock incarceration
under section 5120.031 of the Revised Code or for placement in an intensive program prison under section 5120.032
of the Revised Code, disapprove placement of the offender in a program of shock incarceration or an intengive
program prison of that nature, or make no recommendation on placement of the offender. Int no case shall the
department of rehabilitation and correction place the offender in a program or prison of that nature unless the
department determines as specified in section 5120.031 or 5120.032 of the Revised Code, whichever is applicable,
that the offender is eligible for the placement.

If the court disapproves placement of the offender in a program or prison of that nature, the department of rehabilitation
and correction shall not place the offender in any program of shock incarceration or intensive program prison.

If the court recommends placement of the offender in a program of shock incarceration or in an intensive program prison,
and if the offender is subsequently placed in the recommended program or prison, the department shall notify the court of
the placement and shall include with the notice a brief description of the placement,

If the court recommends placement of the offender in a program of shock incarceration or in an intensive program prison
and the department does not subsequently place the offender in the recommended program or prison, the department shall
send a notice to the court indicating why the offender was not placed in the recommended program or prison.

If the court does not make a recommendation under this division with respect to an offender and if the department
determines as specified in section 5120.031 or 3120.032 of the Revised Code, whichever is applicable, that the offender is
eligible for placement in a program or prison of that nature, the department shall screen the offender and determine if there
is an available program of shock incarceration or an intensive program prison for which the offender is suited. If there is an
available program of shock incarceration or an intensive program prison for which the offender is suited, the department
shall notify the court of the proposed placement of the offender as specified in section 3120.031 or 3120.032 of the Revised
Code and shall include with the notice a brief description of the placement. The court shall have ten days from receipt of
the notice to disapprove the placement.

() If aperson is convicted of or pleads guilty to aggravated vehicular homicide in violation of division (A)(1) of section
2903.06 of the Revised Code and division (B)(2)(c) of that section applies, the person shall be sentenced pursuant to
section 2929. 142 of the Revised Code.
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§ 2929.14 Basic prison terms. [Effective until September 14, 2016]

{A) Except as provided in division (B)(1), (B)2), (B)(3), (B)(4), (B)(5), (BX6), (B)(7), (B)(8), (E), (&), (), or (I) of this
section or in division (D)(6) of section 2919.23 of the Revised Code and except in relation to an offense for which a
sentence of death or life imprisonment is to be imposed, if the court imposing a sentence upon an offender for a
felony elects or is required to impose a prison term on the offender pursuant to this chapter, the court shalt impose a
definite prison term that shall be one of the following:

(1) For a felony of the first degree, the prison term shall be three, four, five, six, seven, eight, nine, ten, or eleven
years.

(2) Fora felony of the second degree, the prison term shall be two, three, four, five, six, seven, or eight years.
&)

(a) For a felony of the third degree that is a violation of section 2903.06, 2903.08, 2907.03, 2907.04, or 2907.05
of the Revised Code or that is a violation of section 2011.02 or 2911.12 of the Revised Code if the offender
_previously has been convicted of or pleaded guilty in two or more separate proceedings to two or more
violations of section 29/1.01, 2911.02, 29711/, or 2911.12 of the Revised Code, the prison term shall be
twelve, eighteen, twenty-four, thirty, thirty-six, forty-two, forty-eight, fifty-four, or sixty months.

(b) For a felony of the third degree that is not an offense for which division {A)(3)(a) of this section apphes the
prison term shall be nine, twelve, eighteen, twenty-four, thirty, or thirty-six months.

(4) For a felony of the fourth degree, the prison term shall be six, seven, eight, nine, ten eleven, twelve, thirteen,
fourteen, fifteen, sixteen, seventeen, or eighteen months,

(5) For a felony of the fifth degre, the prison term shall be six, seven, eight, mine, ten, eleven, or twelve months.

(B)
m

(a) Except as provided in division (B)(1)(e) of this section, if an offender who is convicted of or pleads guilty to
a felony also is convicted of or pleads guilty to a specification of the type described in secrion 2941.141,
2941.144, or 2941.145 of the Revised Code, the court shall impose on the offender one of the following
prison terms:

(i) A prison term of six years if the specification is of the type described in section 2941, 144 of the Revised
Code that charges the offender with having a firearm that is an automatic firearm or that was equipped
with a firearm muffler or suppressor on or about the offender’s person or under the offender’s control
while committing the felony;

(ii) A prison term of three years if the specification is of the type described in section 2941143 of the
Reyised Code that charges the offender with having a firearm on or about the offender’s person or under
the offender’s control while committing the offense and displaying the firearm, brandishing the firearm,
indicating that the offender possessed the firearm, or using it to facilitate the offense;

(fif) A prison term of one year if the specification is of the type described in section 2941.141 of the Revised
Code that charges the offender with having a firearm on or about the offender’s person or under the
offender’s control while committing the felony,
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If a court imposes a prison term on an offender under division (B)(1)(a) of this section, the prison term shall
not be reduced pursuant to secrign 296719, section 2929.20, section 2967.193, or any other provision of
Chapter 2967. or Chapter 5120. of the Revised Code. Except as provided in division (B){1)(g) of this section,
a court shall not impose more than one prison term on an offender under division (B)(1){(a) of this section for
felonies committed as part of the same act or transaction.

Except as provided in division (B)(1)(e) of this section, if an offender who is convicted of or pleads guikty to
a violation of section 2923.16] of the Revised Code or to a felony that includes, as an essential clement,
purpasely or knowingly causing or attempting to cause the death of or physical harm to another, also is
convicted of or pleads guilty to a specification of the type described in section 2941.146 of the Revised Code
that charges the offender with committing the offense by discharging a firearm from a motor vehicle other
than a manufactured home, the court, after imposing a prison term on the offender for the violation of seczion
2933.161 of the Revised Code or for the other felony offense under division (A), (B)(2), or (B)(3) of this
section, shall impose an additional prison term of five years upon the offender that shall not be reduced
pursuant to gection 2929.20, section 2967.19, section 2967, 193, or any cfher provision of Chapter 2967. ar
Chapter 5120. of the Revised Code. A court shall not impose more than one additional prison term on an
offender under division (BY(1)(c) of this section for felonies committed as part of the same act or transaction.
If a court imposes an additional prison term on an offender under division (B)(1)(s) of this section relative io
an offense, the court also shall impose a prison term under division (B)(1}(a) of this section relative to the
same offense, provided the criteria specified in that division for imposing an additional prison term are
satisfied relative to the offender and the offense.

If an offender who is convicted of or pleads guilty to an offense of violence that is a felony also is convicted
of or pleads guilty to a specification of the type described in seciion 2941.1411 of the Revised Code that
charges the offender with wearing or carrying body armor while committing the felony offense of violence,
the court shall impose on the offender a prison term of two years. The prison term so imposed, subject to
divisions (C) to (I) of section 2967.19 of the Revised Code, shall not be reduced pursuant to section 2929.20,
section 296719, section 2967193, or any other provision of Chapter 2967. or Chapter 5120. of the Revised
Code. A court shall not impose more than one prison term on an offender under division (B)(1){(d) of this
section for felonies committed as part of the same act or transaction. If a court imposes an additional prison
term under division (B)}1)(a) or (c) of this section, the court is not precluded ffom imposing an additional
prison term under division (B)(1)(d) of this section.

The court shall not impose any of the prison terms described in division (B)(1){a} of this section or any of the
additional prison terms described in division (B)(1)(c) of this section upon an offender for a violation of
section 2923.12 or 2923.123 of the Revised Code. The court shall not impose any of the prison terms
described in division (B)(1)(a) or (b) of this section upon an offender for a violation of section 29.23.122 that
involves a deadly weapon that is a firearm other than a dangerous ordnance, section 2923.16, or section
2923.121 of the Revised Code. The court shall not impose any of the prison terms described in division
(B)Y(1}(a) of this section or any of the additional prison terms described in division (B)(1)(c) of this section
upon an offender for a violation of section 2923.13 of the Revised Code unless all of the following apply:

(i) The offender previously has been convicted of aggravated murder, murder, or any felony of the first or
second degree. : : '

(ii) Less than five years have passed since the offender was released from prison or post-release control,
whichever is later, for the prior offense.

If an offender is convicted of or pleads guilty to a felony that includes, as an essential element, causing or
attempting to cause the death of or physical harm to another and also is convicted of or pleads guilty to a
specification of the type described in section 2941.1412 of the Revised Code that charges the offender with
committing the offense by discharging a firearm at a peace officer as defined in section 2935.01 of the
Revised Code or a corrections officer, as defined in section 2941.1412 of the Revised Code, the court, after
imposing a prison term on the offender for the felony offense under division (A), (B)(2), or (B)(3) of this
section, shall impose an additional prison term of seven years upon the offender that shall not be reduced
pursuant (o section 2929.20, section 296719, seciion 2967193, or any other provision of Chapter 2367. or
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Chapter 5120. of the Revised Code. If an offender is convicted of or pleads guilty to two or more felonies
that include, as an essential element, causing or attempting to cause the death or physical harm to another
and also is convicted of or pleads guilty to a specification of the type described under division BADE) of
this section in connection with two or more of the felonies of which the offender is convicted or to which the
offender pleads guilty, the sentencing court shall impose on the offender the prison term specified under
division (B)(1)(£) of this section for each of two of the specifications of which the offender is convicted or to
which the offender pleads guilty and, in its discretion, also may impose on the offender the prison term
specified under that division for any or all of the remaining specifications. If a court imposes an additional
prison term on an offender under division (B)(1)(f) of this section relative to an offense, the court shall not
impose a prison term under division (B)(1)(a) or (c) of this section relative to the same offense.

If an offender is convicted of or pleads guilty to two or more felonies, if one or more of those felonies are
aggravated murder, murder, attempted aggravated murder, attempted murder, aggravated robbery, felonious
assault, or rape, and if the offender is convicted of or pleads guilty to a specification of the type described
under division (B)(1)(a) of this section in connection with two or more of the felonies, the sentencing court
shall impose on the offender the prison term specified under division (B)(1)(a) of this section for each of the
two most serious specifications of which the offender is convicted or to which the offender pleads guilty and,
in its discretion, also may impose on the offender the prison term specified under that division for any or all
of the remaining specifications,

If division (B)(2)(b) of this section does not apply, the court may impose on an offender, in addition to the
longest prison term authorized or required for the offense, an additional definite prison term of one, two,
three, four, five, six, seven, eight, nine, or ten years if all of the following criteria are met:

(0 The offender is convicted of or pleads guilty to a specification of the type described in section 2941./49
of the Revised Code that the offender is a repeat violent offender.

(i) The offense of which the offender currently is convicted or to which the offender currently pleads guilty
is aggravated murder and the court does not impose a sentence of death or life imprisonment without
parole, murder, terrorism and the court does not impose a sentence of life imprisonment without parole,
any felony of the first degree that is an offense of violence and the court does not impose a sentence of
life imprisonment without parole, or any felony of the second degree that is an offense of violence and
the trier of fact finds that the offense involved an atternpt fo cause or a threat to cause serious physical
harm to a person or resulted in serious physical harm to a person.

(iif) The court imposes the longest prison term for the offense that is not life imprisonment without parole.

(iv) The court finds that the prison terms imposed pursuant to division (B)(2)(a)(iii) of this section and, if
applicable, division (B)(1) or (3) of this section are inadequate to punish the offender and protect the
public from future crime, because the applicable factors under section 2929.12 of the Revised Code
indicating a greater likelihood of recidivism outweigh the applicable factors under that section indicating
a lesser likelihood of recidivism.

(v) The court finds that the prison terms imposed pursuant to division (B)(2)(a)(iii) of this section and, if
applicable, division (B)(1) or (3) of this section are demeaning to the setiousness of the offense, because
one or more of the factors under section 2929.12 of the Revised Code indicating that the offender’s
conduct is more serious than conduct normally constituting the offense are present, and they outweigh
the applicable factors under that section indicating that the offender’s conduct is less serious than
conduct normally constituting the offense.

The court shall impose on an offender the longest prison term authorized or required for the offense and shall
impose on the offender an additional definite prison term of ore, two, three, four, five, six, seven, eight, nine,
or ten years if all of the following criteria are met:

(i) The offender is convicted of or pleads guilty to a specification of the type described in section 2941149
of the Revised Code that the offender is a repeat violent offender.

A-101



3

@

Page 4 of 10
ORC Ann. 2929.14, Part 3 of 3

(i) The offender within the preceding twenty years has been donvicted of or pleaded guilty to three or more
offenses described in division (CC)(1) of section 2929.01 of the Revised Code, including all offenses
described in that division of which the offender is convicted or to which the offender pleads guilty in the
current prosecution and all offenses described in that division of which the offender previously has been
convicted or to which the offender previously pleaded guilty, whether prosecuted together or separately.

(iii) The offense or offenses of which the offender currently is convicted or to which the offender currently
pleads guilty is aggravated murder and the court does not impose a sentence of death or life
imprisonment without parole, murder, terrorism and the court does not impose a sentence of life
imprisonment without parole, any felony of the first degree that is an offense of violence and the court
does not impose a sentence of life imprisonment without parole, or any felony of the second degree that
is an offense of violence and the trier of fact finds that the offense involved an attempt to canse or a
threat to cause serious physical harm to a person or resulted in serious physical harm (o a person.

(¢) For purposes of division (B)(2)(b) of this section, two or more offenses committed at the same time or as part
of the same act or event shall be considered one offense, and that one offense shall be the offense with the
preatest penalty.

(d) A sentence imposed under division (B)(2)(a) or (b) of this section shall not be reduced pursuant to section
292920, section 2967.19, ot section 2967193, or any other provision of Chapter 2967. or Chapter 5120. of
the Revised Code. The offender shall serve an additional prison term imposed under this section
consecutively to and prior to the prison term imposed for the underlying offense.

(¢) When imposing a sentence pursuant to division (B)(2)(a) or (b) of this section, the court shall state its
findings explaining the imposed sentence.

Except when an offender commits a violation of section 2903.01 or 2907.02 of the Revised Code and the penalty
imposed for the violation is life imprisonment or commits a violation of section 2903.02 of the Revised Code, if
the offender commits a violation of section 2925.03 or 2923.11 of the Revised Code and that section classifies the
offender as a major drug offender, if the offender commits a felony violation of section 2925.02, 2925.04,
2025.05, 2925.36, 3719.07, 3719.08, 3719.16, 3719.161, 4729.37, or 4729.61, division (C) or (D) of section
3719.172, division (C) of section 4729.51, or division (J) of section 4729.54 of the Revised Code that includes the
sale, offer to sell, or possession of a schedule I or 1T controlled substance, with the exception of marikuana, and
the court imposing sentence upon the offender finds that the offender is guilty of a specification of the type
described in section 29411410 of the Revised Code charging that the offender is a major drug offender, if the
court imposing sentence upon an offender for a felony finds that the offender is guilty of corrupt activity with the
most serious offense in the pattern of corrupt activity being a felony of the first degree, or if the offender is guilty
of an attempted violation of section 2007.02 of the Revised Code and, had the offender completed the violation of
section 2907.02 of the Revised Code that was attempted, the offender would have been subject to a sentence of
life jmprisonment or life imprisonment without parole for the violation of section 2907.02 of the Revised Code,
the court shall impose upon the offender for the felony violation a mandatory prison term of the maximum prison
term prescribed for a felony of the first degree that, subject to divisions (C) to () of section 2967.19 of the
Revised Code, cannot be reduced pursuant to section 2929.20, section 2967.19, or any other provision of Chapter
2967. or 5120. of the Revised Code.

If the offender is being sentenced for a third or fourth degree felony OVI offense under division (G)2) of section
2029.13 of the Revised Code, the sentencing court shall impose upon the offender a mandatory prison term n
accordance with that division. In addition to the mandatory prison term, if the offender is being sentenced for a
fourth degree felony OVI offense, the court, notwithstanding division (A)(4) of this section, may sentence the
offender to a definite prison term of not less than six months and not more than thirty months, and if the offender
is being sentenced for a third degree felony OVI offense, the sentencing court may sentence the offender to an
additional prison term of any duration specified in division (A)(3) of this section. In either case, the additional
prison term imposed shall be reduced by the sixty or one hundred twenty days imposed upon the offender as the
mandatory prison term. The total of the additional prison term imposed under division (B)(4} of this section plus
the sixty or one hundred twenty days imposed as the mandatory prison term shall equal a definite term in the
range of six months to thirty months for a fourth degree felony OVI offense and shall equal one of the authorized
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prison terms specified in division (A)3) of this section for a third degree felony OVI offense. If the court
imposes an additional prison term under division (B)(4) of this section, the offender shall serve the additional
prison term after the offender has served the mandatory prison term required for the offense. In addition to the
mandatory prison term or mandatory and additional prison term itnposed as described in division (B)4) of this
section, the court also may sentence the offender to a community control sanction under secrion 2929.16 or

292917 of the Revised Code, but the offender shall serve all of the prison terms so imposed prior to serving the
comumunity control sanction.

If the offender is being sentenced for a fourth 'dcgrf:e felony OVTI offense under division {G)(1) of section 2829.13 of
the Revised Code and the court imposes a mandatory term of local incarceration, the court may impose a prison term
as described in division (A)(1) of that section. ’

(5) If an offender is convicted of or pleads guilty to a violation of division (A)X1) or (2) of section 2903.06 of the
Revised Code and also is convicted of or pleads guilty to a specification of the type described in section
29411414 of the Revised Code that charges that the victim of the offense is a peace officer, as defined in section
2935.01 of the Revised Code, or an investigator of the bureau of criminal identification and investigation, as
defined in section 2903.11 of the Revised Code, the court shall impose on the offender a prison term of five years.
If a-court imposes a prison term on an offender under division (B)(5) of this section, the prison term, subject to

. divisions (C) to (I) of section 2967.19 of the Revised Code, shall not be reduced pursuant to section 292920,
section 296719, section 2967.193, or any other provision of Chapter 2967. or Chapter 5120, of the Revised
Code. A court shall not impose more than one prison term on an offender under division (B)(5) of this section for .
felonies committed as part of the same act.

(6) If an offender is convicted of or pleads guilty to a viclation of division (AX1) or (2} of section 2903.06 of the
Revised Code and also is convicted of or pleads guilty fo a specification of the type deseribed in section
2941 14135 of the Revised Code that charges that the offender previously has been convicted of or pleaded guilty
to three or more violations of division (A) or (B) of section 4311.19 of the Revised Code or an equivalent offense,

. a8 defined in seciion 2941.1413 of the Revised Code, or three or more violations of any combination of those
divisions and offenses, the court shall impose on the offender a prison term of three years. If a court imposes a
prison term on an offender under division (B)(&) of this section, the prison term, subject to divisions (C) to (I) of
section 2967.19 of the Revised Code, shall not be reduced pursuant to section 2929.20, section 2967. 19, section
2967.193, or any other provision of Chapter 2967. or Chapter 5120. of the Revised Code. A court shall not
impose more than one prison term on an offender under division (B)(6) of this section for felonies commitied as
part of the same act.

)

(a) If an offender is convicted of or pleads guilty to a felony violation of section 2905.01, 2905.02, 2807.21,
2907.22, or 2923.32, division (A)(1) or (2) of section 2067323, or division (B)(1), (2), (3), (4), or (5) of
section 2919.22 of the Revised Code and also is convicted of or pleads guilty to a specification of the type
described in section 2941, 1422 of the Revised Code that charges that the offender knowingly committed the
offense in furtherance of human trafficking, the court shall impose on the offender a mandatory prison term
that is one of the following:

(i) If the offense is a felony of the first degree, a definite prison term of not less than five years and not
greater than ten years;

(if) Ifthe offense is a felony of the second or third degree, a definite prison term of not less than three years
and not greater than the maximum prison term allowed for the offense by division (A) of section
2929, 14 of the Revised Code;

(iii) If the offense is a felony of the fourth or fifth degree, a definite prison term that is the maximum prison
term allowed for the offense by division (A) of section 2929, 14 of the Revised Code.

(b) Subject to divisions (C) to (1) of section 2967.19 of the Revised Code, the prison term imposed under
division (B)(7)(a) of this section shall not be reduced pursuant to section 2929.20, section 2967.19, section
2967.193, or any other provision of Chapter 2967. of the Revised Code. A court shall not impose more than
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' one prison term on an offender under division (B)(7)(a) of this section for felonies committed as part of the
same act, scheme, or plan.

If an offender is convicted of or pleads guilty to a felony violation of section 2903, 14, 2903.12, or 2903.13 of the
Revised Code and also is convicted of or pleads guilty to a specification of the type described in section
2941 1423 of the Revised Code that charges that the victim of the violation was a woman whom the offender
knew was pregnant at the time of the violation, notwithstanding the range of prison terms prescribed in division
(A) of this section for felonies of the same degree as the violation, the court shall impose on the offender a
mandatory prison term that is either a definite prison term of six months or one of the prison terms prescribed in
section 2929, 14 of the Revised Code for felonies of the same degree as the violation.

(a) Subject to division (C)(1)(b) of this section, if 2 mandatory prison term is imposed upon an offender pursuant
to division (B){1)(a) of this section for having a firearm on or about the offender’s person or under the
offender’s control while committing a felony, if a mandatory prison term is imposed upon an offender
pursuant to division (B)(1)(c) of this section for committing a felony specified in that division by discharging
a firearm from a motor vehicle, or if both types of mandatory prison terms are imposed, the oftender shall

- serve any mandatory prison term imposed under either division consecutively to any other mandatory prison
term imposed under either division or under division (B)(1)(d) of this section, consecutively to and prior to
any prison term imposed for the underlying felony pursuant to division (A), (B)(2), or (B)(3) of this section
or any other section of the Revised Code, and consecutively to any other prison term or mandatory prison
term previously or subsequently imposed upon the offender.

(b) If 2 mandatory prison term is imposed upon an offender pursuant to division (B)(1)(d) of this seciion for
wearing or carrying body armor while committing an offense of violence that is a felony, the offender shall
serve the mandatory term so imposed consecutively to any other mandatory prison term imposed under that
division or under division (B){(1¥a) or (c) of this section, consecutively to and prior to any prison term
imposed for the underlying felony under division (A), (B)(2), or (B)(3) of this section or any other section of
the Revised Code, and consecutively to any other prison term or mandatory prison term previously or
subsequently imposed upon the offender.

(¢) If a mandatory prison term is imposed upon an offender pursuant to division (B)1)(f) of this section, the
offender shall serve the mandatory prison term so imposed consecutively to and prior to any prison term
imposed for the underlying felony under division (A), (B)(2), or (B)(3) of this section or any other section of
the Revised Code, and consecutively to any other prison term or mandatory prison term previously or
subsequently imposed upon the offender.

(d) If a mandatory prison term is imposed upon an offender pursuant to divisicn (B)(7) or (8) of this section, the
offender shall serve the mandatory prison term so imposed consecutively to any other mandatory prison term
imposed under that division or under any other provision of law and consecutively to any other prison term
or mandatory prison term previously or subsequently imposed upon the offender.

If an offender who is an inmate in a jail, prison, or other residential detention facility violates section 29/7.02,
2017.03, or 2921.35 of the Revised Code or division (A)(1) or (2) of section 2921.34 of the Revised Code, if an
offender who is under detention at a detention facility commits a felony violation of sectivi 2923.131 of the
Revised Code, or if an offender who is an inmate in a jail, prison, or other residential detention facility or is under
detention at a detention facility commits another felony while the offender is an escapee in violation of division
(A1) or (2) of section 2921.34 of the Revised Code, any prison term imposed upon the offender for one of those
violations shall be served by the offender consecutively to the prison term or term of imprisonment the offender
was serving when the offender committed that offense and to any other prison term previously or subsequently
imposed upon the offender.

If a prison term is imposed for a violation of division (B) of secrion 2911 01 of the Revised Code, a violation of
division (A) of gection 2913.02 of the Revised Code in which the stolen property is a firearm or dangerous
ordnance, or a felony vielation of division (B) of section 2921 331 of the Revised Code, the offender shall serve
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that prison term consecutively to any other prison term or mandatory prison term previously or subsequently
imposed upon the offender.’

If multiple prison terms are imposed on an offender for convictions of multiple offenses, the court may require
the offender to serve the prison terms consecutively if the court finds that the consecutive service is necessary fo
protect the public from future crime or to punish the offender and that consecutive sentences are not
digproportionate to the seriousness of the offender’s conduct and to the danger the offender poses to the public,
and if the court also finds any of the following:

(a) The offender committed one or more of the multiple offenses while the offender was awaiting trial or
sente‘ncing,_was under a sanction imposed pursuant to section 292916, 2929.17. or 2929.18 of the Revised
Code, or was under post-release control for a prior offense.

{(b) At least two of the multiple offenses were committed as part of one or more courses of conduct, and the harm
caused by two or more of the multiple offenses so committed was so great or unmsual that no single prison
term for any of the offenses committed as part of any of the courses of conduct adequately reflects the
seriousness of the offender’s conduct.

(c) The offender’s history of criminal conduct demonstrates that consecutive sentences are necessary to protect
the public from fisture crime by the offender.

If 2 mandatory prison term is imposed upon an offender pursuant to division {B)(5) or (6) of this section, the
offender shall serve the mandatory prison term consecutively to and prior to any prison term imposed for the
underlying violation of division (A)(1) or (2) of section 2903.06 of the Revised Code pursuant to division (A) of
this section or section 2029142 of the Revised Code. If a mandatory prison term is imposed upon an offender
pursuant to division (B)(5) of this section, and if a mandatory prison term also is imposed upon the offender
pursuant to division (B)(6} of this section in relation to the same violation, the offender shall serve the mandatory
prison term imposed pursuant to division (B)(3) of this section consecutively to and prior to the mandatory prison
term imposed pursuant to division (B)(6) of this section and consecutively to and prior to any prison term
imposed for the underlying violation of division (A)(1) or (2) of sectivn 2903.06 of the Revised Cade pursuant to
division (A) of this section or section 2929.142 of the Revised Code.

When consecutive prison terms are imposed pursuant to division (C)(1), (2), (3), {4), or (5) or division (H)(1}) or
(2) of this section, the term to be served is the aggregate of all of the terms so imposed.

If a court imposes a prison term for a felony of the first degree, for a felony of the second degree, for a felony sex
offense, or for a felony of the third degree that is not a felony sex offense and in the commission of which the
offender caused or threatened to cause physical harm to a person, it shall include in the sentence a requirement
that the offender be subject to a period of post-release control after the offender’s release from imprisonment, in
accordance with that division. If a court imposes a sentence including a prison term of a type described in this
division on or after July 11, 2006, the failure of a court to include a post-release control requirement in the
sentence pursuant to this division does not negate, limit, or otherwise affect the mandatory period of post-release
control that is required for the offender under division (B) of section 2967.28 of the Revised Code. Sectinn
292919/ of the Revised Code applies if, prior to July 11, 2006, a court imposed a sentence including a prison
term of a type described in this division and failed to include in the sentence pursuant to this division a statement
regarding post-release control.

If a court imposes a prison term for a felony of the third, fourth, or fifth degree that is not subject to division
(D)(1) of this section, it shall include in the sentence a requirement that the offender be subject to a period of
post-release control after the offender’s release from imprisomment, in accordance with that division, if the parole
board determines that a period of post-release conirol is necessary. Section 2929.191 of the Revised Code applies
if, prior to July 11, 2006, a court imposed a sentence including a prison term of a type described in this division
and failed to include in the sentence pursuant to this division a statement regarding post-release control.
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(f) The court shall impose sentence upon the offender in accordance with secripn 297103 of the Revised Code, and
" Chapter 2971. of the Revised Code applies regarding the prison term or term of life imprisonment without parole
imposed upon the offender and the service of that term of imprisonment if any of the following apply:

0

(2)

)

@

3

{6)

A person is convicted of or pleads guilty to a violent sex offense or a designated homicide, assault, or kidnapping
offense, and, in relation to that offense, the offender is adjudicated a sexually violent predator.

A person is convicted of or pleads guilty to a violation of division (A)(1)(b) of section 2907.02 of the Revised
Code committed on or after January 2, 2007, and either the court does not impose a sentence of life without
parole when authorized pursuant to division (B) of gection 2907.02 of the Revised Code, or division (B) of
segtion 2907.02 of the Revised Code provides that the court shall not sentence the offender pursuant to geciion
2971.03 of the Revised Code.

A _person is convicted of or pleads guilty to attempted rape committed on or after Januvary 2, 2007, and a
specification of the type described in section 2941. 1418, 2941. 1419, or 2941, 1420 of'{he Revised Code.

A person is convicted of or pleads guilty to a vieclation of section 2905.01 vf the Revised Code committed on or
after January 1, 2008, and that section requires the court to sentence the offender pursuant to section 2971.03 of
the Revised Code, :

A person is convicted of or pleads guilty to aggravated murder committed on or after January 1, 2008, and

division (A)(2)(b)(ii) of section 2929.022, division (A} 1)(e), (O} 1)(a)(v), (CH2)a)({D), (DY 2)(b), (M3} a)iv),
ot (E)(1)(d) of section 2929.03, or division (A} or (B) of section 2929.06 of the Revised Code requires the court

~ to sentence the offender pursuant to division (B)(3) of section 2971.03 of the Revised Code.

A person is convicted of or pleads guilty to murder committed on or after January 1, 2008, and division (B)(2) of
section 2928.02 of the Revised Code requires the court to sentence the offender pursuant to section 2971.03 of the
Revised Code. ‘

() If a person who has been convicted of or pleaded guilty to a felony is sentenced to a prison term or term of
imprisonment under this section, sections 2929.02 to 2929.06 of the Revised Code, section 2929.142 of the Revised
‘ode, section 2971,(03 of the Revised Code, or any other provision of law, segtion 5/20. 163 of the Revised Code

applies regarding the person while the person is confined in a state correctional institution.

(G) If an offender who is convicted of or pleads guilty to a felony that is an offense of violence also is convicted of or
pleads guilty to a specification of the type described in section 2041, 142 of the Revised Code that charges the offender
with having committed the felony while participating in a criminal gang, the court shall impose upon the offender an
additional prigson term of one, two, or three years. ‘

(H)
W

@

If an offender who is convicted of or pleads guilty to aggravated murder, murder, or a felony of the first, second,
or third degree that is an offense of violence also is convicted of or pleads guilty to a specification of the type
described in section 2941.143 of the Revised Code that charges the offender with having committed the offense in
a school safety zone or towards a person in a school safety zone, the court shall impose upon the offender an
additional prison term of two years. The offender shall serve the additional two years consecutively to and prior

to the prison term imposed for the underlying offense.

{a) If an offender is convicted of or pleads guilty to a felony violation of secrion 2907.22, 2907.24, 2907.241, or
2907.23 of the Revised Code and to a specification of the type described in gection 2941.1421 of the Revised
Code and if the court imposes a prison term on the offender for the felony violation, the court may impose
upon the offerder an additional prison term as follows:

(i) Subject to division (H)(2)(a)(it) of this section, an additional prison term of one, twe, three, four, five, or
six months;

(if) If the offender previously has been convicted of or pleaded guilty to one or more {elony or misdemeanor
violations of section 2007.22, 290723, 2907.24, 2907241, or 2907.25 of the Revised Code and also was
convicted of or pleaded guilty to a specification of the type described in section 2941.1421 of the
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Revised Code regarding one or more of those violations, an additional prison term of one, two, three,
four, five, six, seven, eight, nine, ten, eleven, or twelve months.

(b) In lieu of imposing an additional prison term under division (H)(2)(a) of this section, the court may directly
impose on the offender a sanction that requires the offender to wear a real-time processing, continual
iracking electronic monitoring device during the period of time specified by the court. The period of time
specified by the court shall equal the duration of an additional prison term that the court could have imposed
upon the offender under division (F)(2)(a) of this section. A sanction imposed under this division shall
commence on the date specified by the court, provided that the sanction shall not commence until after the
offender has served the prison term imposed for the felony violation of section 2907.22, 2907.24, 2907.241,
or 290725 of the Revised Code and any residential sanction imposed for the violation under section 2929.16
of the Revised Code. A sariction imposed under this division shall be considered to be 2 community control
sanction for purposes of section 2929.15 of the Revised Code, and all provisions of the Revised Code that
pertain to comnunity control sanctions shall apply to a sanction imposed under this division, except to the
extent that they would by their nature be clearly inapplicable. The offender shall pay all costs associated with
a sanction imposed under this division, including the cost of the use of the monitoring device.

(1) At the time of sentencing, the court may recommend the offender for placement in a program of shock incarceration

- under section 5120.031 of the Revised Code or for placement in ar intensive program prison under section 5/20.032

of the Revised Code, disapprove placement of the offender in a program of shock incarceration or an intensive

program prison of that nature, or make no recommendation on placement of the offender. Tn no case shall the

department of rehabilitation and correction place the offender in a program or prison of that nature unless the

‘department defermines as specified in gection 5120.031 or 5/20.032 of the Reviged Code, whichever is applicable,
that the offender s eligible for the placement.

Tf the court disapproves placement of the offender in a program or prison of that nature, the departmént of rehabilitation
and correction shall not place the offender in any program of shock incarceration or intensive program prison.

If the court recommends placement of the offender in a program of shock incarceration or in an intensive program prison,
and if the offender is subsequently placed in the recommended program or prison, the department shall notify the court of
the placement and shall include with the notice a brief description of the placement.

If the court recommends placement of the offender in a program of shock incarceration or in an intensive program prison
and the department does not subsequently place the offender in the recommended program or prison, the department shall
send a notice to the court indicating why the offender was not placed in the recommended program or prison.

If the court does not make a recommendation under this division with respect to an offender and if the department
determines as specified in section 5120.031 or 3/20.032 of the Revised Code, whichever is applicable, that the offender is
eligible for placement in a program or prison of that nature, the department shall screen the offender and determine if there
is an available program of shock incarceration or an intensive program prison for which the offender is suited, If there is an
available program of shock incarceration or an intensive program prison for which the offender is suited, the department
shall notify the court of the proposed placement of the offender as specified in section 5120.031 or 51.20.032 of the Revised
Code and shall include with the notice a brief description of the placement. The court shall have ten days from receipt of
the notice to disapprove the placement.

(J) Ifa person is convicted of or pleads guilty to aggravated vehicular homicide in violation of division (A)(1) of section
2003.06 of the Revised Code and division (B)2)(c) of that section applies, the person shall be sentenced pursuant to
section 2929, 142 of the Revised Code.
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