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INTRODUCTION

This Court accepted the instant appeal to decide whether “[t]he statutory permission
granted to utilities by R.C. 4931.03 to maintain poles in the unincorporated area of an Ohio
township satisfies the ‘any necessary permission’ requirement of Turner [v. Ohio Bell
Telephone Co., 118 Ohio §t.3d 215, 2008-Ohio-2010, 887 N.E.2d 1158] absent legislative action
by a governing public authority to revoke or cancel the statutory permission.” Link v.
FirstEnergy Corp., 143 Ohio St.3d 1440, 2015-Ohio-3427, 36 N.E.3d 188. In its July 26, 2016
Opinion in this matter, in reversing the Court of Appeals’ decision against CEI and FESC,! the
Court determined it did. Applying Turner, the Court held that no provision of Ohio law requires
a public utility to obtain permission from a township or county engineer to a leave utility pole in
its existing location following a road-widening project. See Link v. FirstEnergy Corp., __ Ohio
St.3d __, 2016-Ohio-5083 (the “Opinion™), q 25.

Amici curiae, The County Commissioners Association of Ohio and The Ohio Township
Association (together, the “Amici”), ask the Court to reconsider its decision, but they provide no
basis to justify doing so. Amici either re-hash arguments that this Court already directly
considered and rejected, or they attempt to raise points that they did not previously brief but are
still without merit. The Court’s decision was correct, and Plaintiffs-Appellees’ Motion for
Reconsideration should be denied.

ARGUMENT

Under Supreme Court Practice Rule 18.02, this Court uses its reconsideration authority to

“correct decisions which, upon reflection, are deemed to have been made in error.” Dublin City

Sch. Bd. of Educ. v. Franklin County Bd. of Revision, 139 Ohio St. 3d 212, 214 (2014) (quoting

' All capitalized terms used herein without definition shall have the meanings ascribed to such
terms in Appellants’ Merit Brief.
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State ex rel. Huebner v. W. Jefferson Village Council, 75 Ohio St.3d 381, 383, 662 N.E.2d 339
(1995)). This Court has also made it clear, however, that it will not “grant reconsideration when
a movant seeks merely to reargue the case at hand.” Id. (citing S.Ct.Prac.R. 18.02(B)). Amici
reargue their prior assertions and attempt to create new issues that are not really new or do not
demonstrate the Court was in error. Here, as set forth in more detail below, there is no basis for
a reconsideration of the Court’s decision, and Plaintiffs-Appellees’ Motion should be denied.

A. Amici Improperly Use Plaintiffs-Appellees’ Motion to Reargue Several
Assertions.

Amici concede that they are rearguing certain points to the Court. See Amici’s Mem. at 1
(“During oral argument and in the briefs, both plaintiffs and amicus curiae asserted that Turner
does not apply . . . .”). Nevertheless, Amici again assert in their Memorandum that the mere
sending of letters by the county engineer or the township meant that “all bets were off” and new
permission was required to leave the Pole in place. See id.; see also Amici’s Merit Brief at 6.
Amici then fault the Court for continuing to follow precedent by applying the Turner factors to
this case. Id. at 2. However, as this Court correctly held, the letters did not constitute a “law
requiring approval” under the statute such that CEI's original permission to install the Pole was
affected in any way. See Opinion at q 30 (“a letter expressing disapproval does not carry the
force of law requiring CEI to move its utility poles. Indeed, the county engineer acknowledged
that he did not have authority to order the relocation of utility poles.”); see also id. at 431
(“While the [township] board’s chairman sent a letter . . . requesting relocation of the eight
disputed poles, a letter, without more, does not have the force of law.”).

Amici also argue again that the Court’s decision will somehow prompt CEI and other
utilities to delay pole relocation through litigation or force local governments to move the poles

at their own expense. Amici’s Mem. at 3; see also Amici’s Merit Brief at 8-9. Amici’s assertion
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that they will not be able to obtain “swift compliance” from utilities was addressed by the Court
as well. “R.C. 5571.14 authorizes a board of township trustees or township highway
superintendent to declare as a public nuisance an object bounding a township road that ‘obstructs
or endangers the public travel’ and to order its removal within 30 days.” Opinion at § 32 (citing
R.C. 5571.14(A)). “Upon refusal to comply, the board or superintendent can order the object’s

removal and certify the expense to the county auditor to be collected in the same manner as a

»

tax.”” Id. (emphasis in original). Each of Amici’s arguments was considered and properly
rejected by the Court. What the Court did not allow, however, is for a township to infringe on
CEI’s property rights without due process of law.

B. Amici’s Attempts to Suggest New Arguments Also Fail to Support
Reconsideration of the Court’s Opinion.

Even Amici’s attempts to advance arguments that were not briefed fail to present the
Court with a reason to reconsider its decision. For example, Amici argue that the Court
“reweighed the facts” because the Opinion makes reference to the testimony of CEI's accident
reconstruction expert. Amici’s Mem. at 2, The Court did no such thing. Rather, the Court held
that, “[e]lven when construing the evidence most strongly in the Links’ favor, as we must, and
assuming that Link struck the utility pole while still on his motorcycle, there was no evidence
that the pole’s placement created an unsafe condition for normal travel.” Opinion at J 35.

Amici also assert that the Court’s decision, and its holding that mere letters are
insufficient to revoke the permission granted to CEI by statute, offers “little in the way of
practical guidance for townships and counties who want to enforce compliance by utilities with
road improvement plans.” Amici’s Mem. at 2-3. However, the Court identified several ways in
which a county or township could seek relocation of a utility pole. In addition to the procedure

under Ohio Revised Code § 5571.14(A) discussed above, the Court noted that the Township
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could have passed a resolution ordering the relocation of the Pole or initiated legal proceedings —
Le., 4 lawsuit — seeking an order requiring the relocation of the Pole. See Opinion at § 25. Any
of these options would have given CEI the opportunity to be heard in court if the township’s
actions were not justified, preserving due process.

Finally, Amici ask the Court to reconsider the “long-term and financial impact” of its
decision. The Court already did. See Opinion at 32 (R.C. 5571.14 permits township to assess
cost of pole relocation as a tax). Amici’s worries that road projects will be interfered with are
baseless, as in this case, where CEI voluntarily, and at its own expense, moved every pole that
was in conflict with the road widening project. See Opinion at 4. Moreover, “the board decided
to reopen Savage Road after consulting with the county prosecutor and county engineer.”
Opinion at § 33. Amici’s complaints about an allegedly hazardous condition being permitted to
exist on Savage Road were contradicted by the township’s opening of the road. None of Amici’s
arguments has any merit; accordingly, the Motion for Reconsideration should be denied.

CONCLUSION

Turner bars any liability to Plaintiffs-Appellees becanse CEI complied with all applicable
laws in placing and maintaining the Pole, and Amici provide the Court with no reason to change
its decision to that effect. Accordingly, Appellants request that this Court deny Plaintiffs-

Appellees’ Motion for Reconsideration and let its original decision stand.
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