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Now come the Relator Douglas Prade, Respondent the Ninth District Court of Appeals,

and Respondent Hon. Judge Christine Croce, through undersigned counscl, and pursuant to

the Court’s briefing scheduled filed July 27, 2016, and S.Ct.Prac.R. 12.06, hereby submit the

attached evidence in the form of certified copies from the Summit County Clerk of Courts

(Exhibits A through M) and by stipulation (Exhibits N through P). The evidence Submitted

is listed as the following exhibits,

Part One Exhibits

A.

B.

Filed 9/24/98, Sentencing Entry, Case No.: CR 1998-02-0463

Transcript of Docket and Journal Entries for the direct appeal CA-19327, State v. Prade,
139 Ohio App.3d 676, 745 N.E.2d 475 (9th Dist. 2000)[certified 5/31/16]

Filed 7/2/12, Mr. Prade’s Petition for Post Conviction Relief or in the Alternative, Motion
for New Trial, Case No.: CR 1998-02-0463 (unsealed by order dated 8/2/12)

Filed 7/24/12, State’s Brief in Response, Case No.: CR 1998-02-0463

Filed 8/1/12, Mr. Prade’s Reply, Case No.: CR 1998-02-0463(unsealed by order dated
8/2/12)

Filed 10/26/12, Mr. Prade, through counsel, filed Waiver of Appearance at Hearing, Case
No.: CR 1998-02-0463

Filed 12/3/12, the State’s Post Hearing Brief, Case No.: CR 1998-02-0463
Filed 12/4/12, Mr. Prade’s Post Hearing Brief, Case No.: CR 1998-02-0463

Filed 1/29/13 , Judge Hunter’s Order, Case No.: CR 1998-02-0463

Part Two Exhibits

J.

K.

Filed 1/29/13, Notice of Appeal filed with the Trial Clerk of Courts, Case No.: CR 1998-
02-0463

Filed 1/29/13, Notice of Appeal filed with the Appellate Clerk of Courts, Appellate Case
No.: 26775

Filed 3/11/16, Judge Croce’s Order, Case No.: CR 1998-02-0463

. Transcript of Docket and Journal Entries for CR 1998-02-0463 (certified 5/31/16)



N. Filed 3/19/14, Notice of Appeal of Douglas Prade, Ohio Supreme Court Case No.: 2014-

0432

O. Filed 5/5/14, Memorandum in Support of Jurisdiction, Ohio Supreme Court Case No.:

2014-0432

P. Filed 7/23/14, Decision: Jurisdiction declined, State v. Prade, 139 Chio St.3d 1483,

2014-0hio-3195, 12 N.E.3d 1229 (2014)
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Plaintiff-Appellan{"
JUDGE STORMER
VS.
DOUGLAS E. PRADE
Defendant-Appellee NOTICE OF APPEAL

The State of Ohio gives notice of appeal to the Ninth District Court of Appeals
from the Summit County Court of Common Pleas Judgment Entry of Janunary 29, 2013
insofar as it discharges Appellee pursuant to R.C. 2953.21 and R.C. 2953.23.

This appeal is not taken for purposes of delay. This is an appeal of right pursnant

to R.C. 2945.67(A).

Respectfully submitted,

SHERRI BEVAN WALSH
Prosecuting Attorney

N Oep7>

RICHARD s Kasay U7 7
Assistant Prosecuiing Attorney
Appellate Division

53 University Avenue, 6th Floor
Akron, Ohio 44308
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PROOF OF SERVICE

I hereby certify that a copy of the foregoing Notice of Appeal was forwarded by
regular U.S. First Class mail to David B. Alden and Lisa B. Gates, Jones Day, North
Point, 901 Lakeside Avenue, Cleveland, Ohio 44114; and to M:irk Godsey and Carrie E.
Wood, Ohio Innocence Project, University of Cincinnati College of Law, P. O. Box

210040, Cincinnati, Ohio 45221-0040 on this 29th ﬂay of January, 2013.
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DOUGLAS E. PRADE
Defendant-Appellee NOTICE OF APPEAL

The State of Ohio gives notice of appeal to the Ninth District Court of Appeals
from the Summit County Court of Common Pleas Judgment Entry of January 29, 2013
insofar as it discharges Appellee pursuant to R.C. 2953.21 and R.C. 2953.23.

This appeal is not taken for purposes of delay. This is an appeal of right pursuant

to R.C. 2945.67(A).
Respectfully submitted,
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PROOF OF SERVICE
I hereby certify that a copy of the foregoing Notice of Appeal was forwarded by
regular U.S. First Class mail to David B. Alden and Lisa B. Gates, Jones Day, North
Point, 901 Lakeside Avenue, Cleveland, Ohio 44114; and to Mark Godsey and Carrie E.
Wood, Ohio Innocence Project, University of Cincinnati College of Law, P. O. Box

210040, Cincinnati, Ohio 45221-0040 on this 29th day of January, 2013.
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IN THE COURT OF COMMON PLEAS

SUMMIT COUNTY, OHIO
STATE OF OHIO ) CASE NO.: CR 1998-02-0463
)
Plaintiff, ) JUDGE CHRISTINE CROCE
)
v, ) ORDER ON DEFENDANT’S
) MOTION FOR NEW TRIAL
DOUGLAS PRADE )
)
Defendant )
)

This matter comes before the Court on Defendant Douglas Prade’s Motion for New Trial.
The Court has been advised, having reviewed the Motion; pre-hearing and post-hearing briefs;
the DNA expert testimony and exhibits from the November 2015 hearing; the transcripts and
exhibits from the October 2012 hearing; the transcripts and exhibits from the underlying trial; the
applicable Ninth District Court of Appeals and Ohio Supreme Court decisions relating to this
Defendant; and applicable law.

PROCEDURAL HISTORY

This Court will not address the full procedural history of this case, but rather, it will
address the history as it relates to the pending Motion for New Trial. On January 29, 2013, the
Honorable Judge Judy Hunter issued a 25 page decision regarding the Defendant Douglas
Prade’s Petition for Post Conviction Relief and Motion for New Trial. Judge Hunter gﬁhted the
Petition for Post Conviction Relief and, in the alternative, held that the Motion for New Trial be

granted should the Petition be overturned on appeal.




The State separately appealed the Order granting the Petition for Post Conviction Relief
(C.A. No. 26775) and the Motion for New Trial (C.A. No. 26814 and C.A. No. 27323). With
respect to the Petition for Post Conviction Relief, the Ninth District Court of Appeals reversed
the trial court - concluding that, based upon the enormity of evidence in support of the
Defendant’s guilt, and the fact that the meaningfulness of DNA exclusion was far from clear, the
Defendant did not meet his burden of establishing by clear and convincing evidence his actual
innocence. State v. Prade, 9th Dist. No. 26775, 2014-Ohio-103 5,Y145. With respect to the
Motion for New Trial, the Ninth District Court ultimately found that the trial court’s order
granting the Motion for New Trial was not a final and appealable order, but rather, a conditional
order. As such, the Ninth District Court determined that the Order on the Motion for New Trial
needed to be issued on an unconditional basis. /d. The Ohic Supreme Court declined to hear
the appeals on either the Petition for Post Conviction Relief or the Motion for New Trial. (Case
No. 2014-0432 and Case No. 2014-1992).

At an oral bearing on June 12, 2015, the Defendant argued that this Court should grant a
new trial based on newly discovered DNA evidence; newly discovered evidence in the area of
forensic odontology, as well as eyewitness identification; and be permitted to submit testimony
and argument as to each of those issues during any subsequent hearings. After hearing oral
arguments, this Court ruled that in deciding the issue of a new trial, it would only take testimony
as it related to newly discovered DNA evidence. Further, this Court held it would accept written
briefs as to whether it should grant a new trial on newly discovered evidence in the area of
forensic odontology and any other arguments for a new trial based solely on newly discovered

evidence,




The parties have fully briefed the issues, as well as provided testimonial evidence at a
hearing regarding the DNA Y - Chromosome Short Tandem Repeat (Y-STR) testing. This matted

is now ripe for ruling.

MOTION FOR NEW TRIAL STANDARD — THE PETRO TEST

Crim:R. 33(A)(6) provides that a new trial may be granted “when new evidence material
to the defense is discovered which the defendant could not with reasonable diligence have
discovered and produced at trial.”

To warrant the granting of a motion for a new trial in a criminal case, based upon
the ground of newly discovered evidence, it must be shown that the new evidence
(1) discloses a strong probability that it will change the result if a new trial is
granted, (2) has been discovered since the trial, (3) is such that could not in the
exercise of due diligence have been discovered before the trial, (4) is material to
the issues, (5) is not merely cumulative to former evidence, and (6) does not
merely impeach or contradict the former evidence.

State v. Petro (1947), 148 Ohio St. 505, syllabus.

And finally, in order to properly address a motion for new trial, the trial court must look
at the new evidence in the context of all the former evidence at trial. Staze v, Gillispie, 2nd Dist.
No. 24456, 2012-Ohio-1656, 35.

In general, the stronger the evidence of guilt adduced at trial, the stronger
the newly discovered evidence would have to be in order to produce a strong
probability of a different result. Conversely, the weaker the evidence of guilt at
trial, the less compelling the newly discovered evidence would have to be in order
to produce a strong probability of a different result. In view of the beyond-a-
reasonable-doubt burden of proof, newly discovered evidence need not
conclusively establish a defendant's innocence in order to create a strong
probability that a jury in a new trial would find reasonable doubt.

Id.




STRONG PROBABILITY

“A new trial is an extraordinary measure and should be granted only when the evidence
presented weighs heavily in favor of the moving party.” State v. Gilcreast, 9th Dist. No.
04CA0066, 2005-Ohio-2151, §55. “To warrant the granting of a new trial, the new evidence
must, at the very least, disclose a strong probability that it will change the result if a new trial is
granted.” State v. Cleveland, 9th Dist. No. 08CA009406, 2009-Ohio-397, 1}49.1 In other words,
there must be a strong probability that the new evidence would change the verdict. State v.
Brown, 9th Dist. No. 26309, 2012-Ohio-5049, §4; and State v. Jalowiec, 9th Dist. No.
14CA010548, 2015-Ohio-5042, §30. A defendant bears the burden of demonstrating this strong
probability. Cleveland, at §49. See also State v. Gilliam, 9th Dist. No, 14CA010558, 2014-
Ohio-5476, §12.

NEW EVIDENCE DISCOVERED SINCE TRIAL/ DUE DILIGENCE

“New evidence is that which has been discovered since trial was held and could not in the
exercise of due diligence have been discovered before that.” Stafe v. Lather, 6th Dist. No, OT-
03-041, 2004-Ohio-6312, {11, citing Petro.

MATERIALITY

Evidence is “material to the issues” when there is a “reasonable probability,” that had the
evidence been disclosed or available at trial, the result of the trial would have been different.
State v. Roper, 9th Dist. No. 22494, 2005-Ohio-4796, §22. *“Reasconable probability” of a
different trial result is demonstrated by showing that the omission of new evidence would

“undermine the confidence in the outcome of the trial.” Id.

CUMULATIVE

! There appears to be no Ohio case law that specifically defines “strong probability.”




While there appears to be no Ohio case law that specifically defines “not merely
cumulative to former evidence”, “cumulative —in law” has been defined as “designating
additional evidence that gives support to earlier evidence. Webster's New World Dictionary of
the American Language (College Ed. 1966).

“Science 1s an ever-evolving field, and criminal defendants should not be afforded a new
trial every time the scientific testing methods for forensic evidence change.” State v. Johnson,
8th Dist. No. 93635, 2014-Ohio-4117, §26.

IMPEACHMENT

With respect to impeachment, “newly discovered evidence that merely impeaches or
contradicts the former evidence ‘very well could have resulted in a different verdict,” but that is
not enough to satisfy the test for granting a new trial.” Brown, at 14, quoting State v. Pannell,
Sth Dist. No. 96CA0009, 1996 Ohio App. LEXIS 3967, 1996 WL 515540, *3 (Sept. 11, 1996).
Rather, the character of that evidence is relevant as to whether a different result is a strong
probability. Jalowiec, at §38.

ANALYSIS

EYEWITNESS IDENTIFICATION EVIDENCE

Dr. Goodsell, the Defendant’s expert in the area of eyewitness memory and
[dentification, testified at the October 2012 hearing regarding the three stages of memory
encoding, storage, and retrieval), as well as several factors that can affect memory and the
accuracy of eyewitness identification.

The validity of eyewitness memory and identification has been questioned for years both

by Defense attorneys and experts alike. The accuracy of eyewitnesses in describing the height,




weight, eye color and physical description of a suspect/defendant, as well as cross-racial
[dentification, have been the subject of vigorous cross examinations and many appeals.

In analyzing everything before the Court, this Court finds that the expert eyewitness
dentification testimony does not disclose a strong probability that a different verdict would be
reached if a new trial is granted. While Dr. Goodsell’s testimony and opinions did not exist in
1998, and his opinions could not have been discovered in the exercise of due diligence before
rial, there is no reasonable probability that had Dr. Goodsell’s 2012 opinions been disclosed or
available in 1998 the result of the trial would have been different.

During the 1998 trial, counsel for the Defendant cross-examined the two eyewitnesses on
the majority of the weaknesses raised by Dr. Goodsell. Prade, 2014-Chio-103 5,9128. The
Ninth District Court held, “the jury, therefore, was well aware of the possible problems with the
[dentifications of the respective eyewitnesses and chose, nonetheless, to believe them.” Jd. The
Defendant’s theory at trial was that the eyewitnesses’ testimony was unreliable based on the
liming of when they came forward, the ability to see Margo Prade’s killer, as well as the accuracyl
pf their description of the suspect. Dr. Goodsell’s opinions are merely cumulative of the answers
the Defendant’s trial attorney elicited during cross examination of the two eyewitnesses during
the 1998 trial and further, only tend impeach and/or contradict the testimony of the two
pyewitnesses. Simply stated, Dr. Goodsell’s testimony is similar to evidence that was presented
In 1998 by a different expert and therefore this Court finds Dr. Goodsell’s expert opinions are not

hewly discovered evidence and clearly fails the Petro test.




BITE MARK EVIDENCE

This Court previously limited the hearing on the Motion for New Trial to the newly
discovered DNA evidence and Y-STR testing procedures but provided the parties the opportunity
o address the bite mark evidence by written briefs subsequent to the November 4, 2015 hearing.
As background, the 1998 jury trial included expert testimony from Dr, Lowell Levine and;
Dr. Thomas Marshall (experts in forensic odontology/dentistry for the State) and Dr. Peter Baum
a maxillofacial prosthodontist for the Defendant). Prade, 2014-Ohio-1035, §63-70. The Ninth
District Court of Appeals held:

As for the dental experts, the jury was essentially presented with the entire
spectrum of opinions on the bite mark at trial. That is, one expert testified that
Prade was the biter, one testified that the bite mark was consistent with Prade's
dentition, but that there was not enough there to make any conclusive
determination, and the third testified that Prade lacked the ability to bite anything.
Moreover, the expert who definitively said Prade was the biter, Dr. Marshall, also
said that the expert who determined a definitive inclusion could not be made (Dr.
Levine) was “one of the leading bite mark experts in the country.” The jury also
heard testimony during cross-examination that dental cxperts often disagree and

that bite mark testimony has led to wrongful convictions.

Prade, 2014-Ohio-1035, 9129.

In support of his Motion for New Trial and a request for hearing, the Defendant argues
that the developments in bite mark science that have occurred since 1998 completely discredit the
Btate’s reliance on the bite mark evidence at trial to link the Defendant to the crime. Defendant
hsserts that multiple highly credible authorities have since concluded that “the fundamental
scientific basis for bite mark analysis [has never been established]” - citing:

¢ 1 Paul Giannelli & Edward Inwinkelreid, Science Evidence §13.04 (4th ed. 2007);

* National Academy of Sciences’ 2009 Report titled “Strengthening Forensic Science

in the United States: A Path Forward”:




* 11 separate studies from 2009 to 2012 authored by Dr. Mary Bush and her testimony

at the October 2012 hearing;
* Letter posted on the American Board of Forensic Odontology’s website; and Dr.
Wright’s testimony at the October 2012 hearing;

* Professor lain Pretty’s 2015 Construct Validation Study; and

* Video recording of the February 12, 2016 meeting of the Texas Forensic Science
Commission,

In October 2012, Dr. Mary Bush, an expert in forensic odontology research, testified for
the Defendant, and Dr. Franklin Wright, Jr., also an expert in forensic odontology, testified on
behalf of the State. Both experts were completely at odds with each other as to the reliability of
bite mark evidence at trial. The Defendant maintains that Dr. Bush’s expert testimony on bite
mark identification is far more credible and better grounded in science than that of Dr. Wright,
especially when Dr. Wright conceded at the October 2012 hearing that the numerous questions
raised in the National Academy of Sciences® (NAS) 2009 Report regarding the basis for bite
mark identification have not been answered in the affirmative.

Dr. Bush testified that, based upon her studies on cadavers, skin has not been
“scientifically established as an accurate recording medium of the biting dentition.” On the other
hand, Dr. Wright testified that, based upon his review of hundreds of actual bite marks
throughout his career, that human dentition is unique and capable of transferring to human skin.
Both experts also admitted to certain shortcomings in their own research. Dr. Bush admitted: 1)
that cadavers differ from real people in certain respects related to her testing, and 2) that she did
not have a statistician determine a rate of error for the placement of the dots on the bite mark

molds. Dr. Wright admitted: 1) that although bite mark evidence is generally accepted within the




scientific community, that an opinion regarding the evidence is only as good as the bite mark
evidence available and the subjective interpretation of the analyst examining the evidence, and 2)
that there have been instances where bite mark testimony has helped to convict individuals who
were later exonerated based upon other evidence such as DNA. See also generally, Prade, 2014-
Ohio-1035, 992-101.

In analyzing everything before the Court, this Court finds that the bite mark evidence
oes not disclose a strong probability that a different verdict would be reached if a new trial is
pranted, and that while the opinions of Dr, Bush and Dr. Wright did not exist in 1998 and could
ot have been discovered before trial, the only thing newly discovered is the Defendant’s
awareness of these particular experts. The new bite mark opinions are not material to the issues
since there is no reasonable probability that had these differing opinions from 2012 been
isclosed or available in 1998, the result of the trial would have been different. The expert
ppinions of Dr. Bush and Dr. Wright, while differing between each other, address many of the
various differences that were testified to by Dr. Levine, Dr. Marshall and Dr. Baum during the
1998 trial. In light of those differing opinions, the 1998 Jury still found the Defendant guilty.

The reliability of bite mark evidence has been a matter of contention for decades — long
before the 1998 trial. Even though new possible guidelines, published articles, and other studies
ritical of the use of bite mark evidence have arisen since the Defendant’s trial in 1998, those
same basic criticisms existed at the time of trial. The Defendant’s theory at trial was that the bite
mark identification was unreliable. This Court finds Dr. Bush’s opinion post-trial, the other
published articles and studies, as well as the affidavit of Dr. [ain Alastair Pretty along with the
proposed changes to the American Board of Forensic Odontology (AFBO) are nothing more than

cumulative evidence to what was previously presented on the subject at trial through the




festimony of Dr. Levine, Dr. Marshall and Dr. Baum - different experts with the same opinions.
See, e.g. State v. Graff, 8th Dist. No. 102073, 2015-Ohio-1650, T12; and Johnson, at 425 (“this is
not a case where advancements in scientific research allow evidence to be disproved™).

In conclusion, while there has been a sea of changing opinions in the science of bite mark
[dentification, the evidence submitted by the Defendant is merely additional criticisms and/or
impeachment of the testimony presented at trial in 1998. The bite mark evidence clearly fails the
Petro test, and therefore is not newly discovered evidence,

Y-STR DNA EVIDENCE — POST TRIAL

The Defendant argues that Y-STR DNA testing completed in 2012 is newly discovered
pvidence and that the existence of male DNA at or near the bite mark of the lab coat conclusively
excludes the Defendant as the contributor, and as such, he should be granted a new trial. The
Defendant asserts that one of the more significant partial male profiles from 19.A.1 and 19.A.2
must be that of Margo Prade’s killer and that no other male DNA was found on other parts of the
lab coat.

While the State concedes that Y-STR DNA testing was not available at the time of trial, it
maintains that the Defendant was excluded as a possible DNA contributor in the 1998 trial, and
that the new Y-STR test results did not bring about a different result. Alternatively, the State
argues that even if the Court determines that Y-STR DNA testing and results are newly
discovered evidence, the DDC test results relating to the bite-mark section of the lab coat are
meaningless due to contamination, transfer or touch DNA, and/or analytical error. In support,
the State asserts that the male DNA found on the bite mark section included extremely low levels
of trace DNA, i.e. from 19.A.1 (3 - 5 cells) and 19.A.2 (approximately 10 cells), from possibly

two up to five male persons, and that how or when that male DNA was deposited is unknown,

10




The State argues that no expert who testified at the October 2012 and November 2015 hearings
could opine with any certainty as to when these new DNA profiles were deposited on the swatch
of the lab coat, rather, each side merely provided expert opinions in support of their respective
positions and against the opposing experts’ positions.? Thus, the State argues, at best, the DNA
bite-mark evidence testing results provide inconclusive results, not new evidence to support the
Defendant’s request for a new trial.

DNA Diagnostic Center (DDC) performed the initial Y-STR DNA testing from extracts
of a large cutting from the center of the bite-mark section of the lab coat (around where the FBI
previously had taken two of the three cuttings from 1998), which became DDC 19.A.1; and from
three additional cuttings within the bite-mark section of the lab coat that were then combined
with the remaining extract from DDC 19.A.1 to make DDC 19.A.2. Ttis undisputed that (1)
DDC’s testing of 19.A.1 identified a single, partial male DNA profile; (2) DDC’s testing of
19.A.2 identified a mixture that included partial male profiles of a least two men; and (3) that
both 19.A.1 and 19.A.2 conclusively excluded the Defendant (and also Timothy Holston —
Margo’s then current boyfriend) from having contributed male DNA in these two samples. Also,
it is undisputed that these DNA exclusions of both the Defendant and Timothy Holston as
contributors to the partial DNA profiles obtained from the bite-mark area of the lab coat were not|
expressed in terms of probabilities; but rather in certainties.

A second laboratory, Ohio Bureau of Criminal Identification & Investigation (BCI&I),
performed further Y-STR testing on additional material — one new cutting from the bite-mark
section of the lab coat; swabs from the sides of the lab coat; cuttings from the right and left

underarm, left sleeve, and back of the lab coat; buttons from the lab coat; fingernail clippings;

* Dr. Julie Heinig, the Assistant Laboratory Director for Forensics for DNA Diagnostic Center (DDC) and Dr.
Richard Staub, prior Director for the Forensic Laboratory for Orchid Cellmark, testified for the Defendant; and both
Dr. Lewis Maddox and Dr. Elizabeth Benzinger from the BCI&I testified for the State,
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and a piece of metal from Margo Prade’s bracelet — all at the State’s request. From all the items
tested by BCI&I the Defendant was also excluded as a source of the male DNA.

This Court has performed an independent review of the Y-STR DNA testing and results,
the testimony of Dr. Staub, Dr. Heinig, Dr. Benzinger, and Dr. Maddox and all admitted exhibits
from October 2012 hearing before Judge Hunter, as well as the testimony from the same four
experts and all newly admitted exhibits from this Court’s two-day hearing in November 2015, 3
First, this Court finds that Y-STR DNA testing was not in existence at the time of the
1 998 trial, and therefore, the Defendant could not in the exercise of due diligence have discovered
It before trial. State v. Prade, 126 Ohio St.3d 27, 2010-Ohio-1 842, 9 22 and 29; and Prade, 2014-
|Phio-1035, 97-8.

Second, this Court finds that the Y-STR DNA test results conclusively exclude the
Defendant as a contributor of the DNA on the “bite mark” - the same exclusion as in the 1998
priminal trial. During the 1998 trial and post trial hearings no expert ever testified or indicated
hat the Defendant’s DNA was ever found anywhere on the lab coat including at or near the bite
mark.

Third, with respect to the meaning of the Y-STR DNA results as it relates to whether the
two other partial males DNA profiles are that of Margo Prade’s killer, this Court finds that the test
results remain inconclusive. None of the four experts could opine with any degree of certainty as
o when these two partial male profiles were deposited on the fabric swatch. This well worn lab
coat and swatches traveled at various times fo at least five different laboratories and were handled

py an undetermined number of individuals. This Court therefore concludes that more likely than

? As this Court had the benefit of reviewing the prior transcripts and exhibits from the 2012 hearing in advance of
the November 2015 hearing, it was well cognizant of the complexity of the issues at hand.
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hot the existence of the two partial male DNA profiles occurred due to incidental transfer and/or
contamination rather than containing the true DNA from Margo Prade’s killer.

Although the Ninth District Court of Appeals addressed the Y-STR testing results along
with the testimony from the Defendant and State’s experts under the “clear and
convincing/actual innocence” standard found in R.C. 2933.21(A)(1)(b) and the other “available
admissible evidence™ standard found in R.C. 2953.21(A)(1)(b) and R.C. 2953.23(A)(2), their
observations, as well as their methodology and analysis of the evidence with respect to the Y-
STR testing results, remain instructive and pertinent herein.

In the Ninth District Court’s analysis and conclusion section of that decision, it
determined that “while the results of the post-1998 DNA testing appear at first glance to prove
Prade’s innocence, the results, when viewed critically and taken to their logical end, only serve

to generate more questions than answers.” Prade, 2014-Ohio-1035, §112. The Court went on

to state;

Without a doubt, Prade was excluded as a contributor of the DNA that was
found in the bite mark section of Margo’s lab coat. The DNA testing, however,
produced exceedingly odd results. Of the testing performed on the bite mark
section, one sample (19.A.1) produced a single partial male profile, another
sample (19.A.2) produced at least two partial male profiles, and a third sample
(111.1) failed to produce any male profile. All of the foregoing samples were
taken from within the bite mark, some directly next to each other, but each sample
produced completely different results. Meanwhile, the testing performed on four
other areas of the lab coat also failed to produce any male profiles,

There was a great deal of testimony at the PCR hearing that epithelial cells
from the mouth are generally plentiful. Indeed, Dr. Maddox testified that buccal
swabs from the mouth are the preferred method for obtaining DNA standards
from people due to the high content of cells iri the mouth and that, because a
buccal swab typically contains millions of cells, it is usually necessary for BCI to
either take a smaller cutting or 1o dilute a sample so that its testing equipment can
handle the amount of DNA that is being inputted for testing. Dr. Benzinger
testified that the ideal amount of cells for DNA testing is about 150 cells and that
the threshold amount for testing is about four cells. There is no dispute that the
testing that occurred here was at or near the threshold amount. Specifically, Dr.
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Benzinger testified that 19.A.1 only contained about three to five cells and 19.A.2
only contained about ten cells. Thus, despite the fact that there are usually
millions of cells present when the source of DNA is a person’s mouth, the largest
amount of DNA located here was ten cells. Moreover, those ten cells were not
from the same contributor.

When DDC tested 19.A.2, it discovered at least two partial male profiles.
More importantly, the major profile that had emerged when DDC tested 19.A.1,
was different than the major profile that emerged when DDC tested 19.A 2. While
the results from 19.A.1 showed a 15 allele at the DYS437 locus, the results from
19.A.2 showed a 14 ailele at the DYS437 locus, with the 15 shifting to a minor
allele position that fell below DDC’s reporting threshold. Thus, in addition to the
fact that two different partial profiles emerged in DDC’s tests, the major profile
that emerged was not consistent. It cannot be said, therefore, that even though
multiple profiles were uncovered, there was one consistent, stronger profile that
emerged as the profile of the biter.

The inconsistency in the major profile in DDC’s tests calls into question
several of the conclusions that Prade’s DNA experts made. For instance, Dr.
Heinig stated:

[Blased on everything that 1’ve testified [to], I believe that the
major DNA that we obtained from [19.A.2] is very likely from the
saliva, and that if there is contamination the minor alleles, for
instance, could be from contact from another individual or more
than one individual * * *,

Because the minor allele in 19.A.2 was the major allele in 19.A.1,
however, it is difficult to understand how Dr. Heinig could distinguish between
the two and rely on one as “the major DNA” while attributing the other to
contamination. Similarly, Dr. Staub testified that he felt “that the biting activity
should leave a lot more cellular material than touch would; and, therefore, if
they’re getting any result, now certainly some of that should be from the biting
event.” Yet, DDC did not find “a lot more cellular material” from one profile.
Instead, it uncovered inconsistent major profiles within an extremely low amount
of DNA cells.

Another significant reality about the bite mark section of Margo’s lab coat
is that amylase testing resulted in a negative test result. Even back in 1998,
therefore, it was determined that no amylase (saliva) was present on the bite mark
section. That fact rebuts any assertion that there was a “slobbering killer.” It also
undercuts the assumption made by both the defense witnesses and the trial court
that there had to be DNA from the biter on the lab coat due to the large amount of
DNA in saliva. Quite simply, there was never a shred of evidence in this case that
the killer actually deposited saliva on the lab coat. Even back in 1998, Dr.
Callaghan testified that “if someone bites someone else or that fabric, they may
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have left DNA there. It can be of such a low level that it’s not detected. Or they
may have left no DNA there.” (Emphasis added.) The only enzyme test conducted
to determine whether saliva was present, the amylase iest, was negative. And
while the preliminary test showed probable amylase activity, Dr. Benzinger
specified: “[i]f the confirmatory test is negative, then your results are negative.”

Although the trial court rejected the State’s contamination theories as
“highly speculative and implausible,” the results of the DNA testing speak for
themselves. The fact of the matter is that, while it is indisputable that there was
only one killer, at least two partial male profiles were uncovered within the bite
mark. Even Dr. Heinig admitted that, for that to have occurred, there had to have
been either contamination or transfer. And, while the lab coat itself was not
contaminated, as evidenced by the negative results obtained on the four other
locations cut from the coat, the inescapable fact, once again, is that the bite mark
section itself produced more than one partial male profile. Whatever the
explanation for how more than one profile came to be there, the fact of the matter
is that the profiles are there.

Both the defense experts and the trial court concluded that the only logical
explanation for the low amount of DNA found in the bite mark section was that a
substantial amount of the biter’s DNA was lost due to the various testing that
occurred over the years and/or the DNA simply degraded with time. Dr. Straub, in
particular, deemed it “somewhat far-fetched and illogical” to suggest that all of
the partial profiles DDC discovered came from people other than the biter. To
conclude that one of the partial profiles DDC discovered belonged to the biter,
however, one also must employ tenuous logic. That is because the three to five
cells from 19.A.1 uncovered one major profile, and the ten cells from 19.A.2
uncovered a different major profile and at least one minor profile. The total
amount of cells for each major profile, therefore, had to be very close in number.
For one of those major profiles to have been the biter, that DNA would have had
to either degrade at exactly the right pace or have been removed in exactly the
right amount to make it mirror the transfer/contamination DNA attributable to the
other partial profile(s) DDC found. It is no more illogical to conclude that all the
partial profiles DDC discovered were from transfer/contamination DNA, than it is
to conclude that degradation or cellular loss occurred to such a perfect degree.
The former conclusion also comports with both Drs. Maddox and Benzinger’s
opinion that “[t]he presence of multiple low-level sources of DNA is most easily
explained by incidental transfer.”

As previously noted, there is no dispute that Prade was definitively
excluded as the source of the partial male profiles that DNA testing uncovered.
The problem is, if none of the partial male profiles came from the biter, that
exclusion is meaningless. Having conducted a thorough review of the DNA
results and the testimony interpreting those results, this Court cannot say with any
degree of confidence that some of the DNA from the bite mark section belongs to
Margo’s killer. Likewise, we cannot say with absolute certainty that it does not.
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For almost 15 years, the bite mark section of Margo’s lab coat has been preserved

and has endured exhaustive sampling and testing in the hopes of discovering the

true identity of Margo’s killer. The only absolute conclusion that can be drawn

from the DNA results, however, is that their true meaning will never be known. A

definitive exclusion result has been obtained, but its worth is wholly questionable.

Moreover, that exclusion result must be taken in context with all of the other

“available admissible evidence” related to this case. R.C. 2953.21(A)(1)(b); R.C.

2953.23(A)(2).

Prade, 2014-Ohio-1035, §113-120 (emphasis therein).

Thus, this Court concludes that the Y-STR DNA results are not material to the issues
since there is not a strong probability that had the two partial male Y-STR DNA profiles been
lisclosed or available at trial the result of the trial would have been different. While the Y-STR
DNA results are not cumulative as to the discovery of the two male partial DNA profiles, the
results are cumulative as to the exclusion of the Defendant as a contributor to either of the partial
profiles. In fact, the jury heard expert testimony at trial that DNA from an unknown third person
was found on the bite mark of the lab coat and the jury still found the Defendant guilty of
hggravated murder. The Defendant has failed to introduce any new evidence that the jury had

hot already considered during the 1998 trial.

OVERWHELMING “OTHER CIRCUMSTANTIAL EVIDENCE”

Finally, when analyzing the overwhelming other circumstantial evidence in this case, this
Court is firmly convinced that when considering the Defendant’s alleged motive, i.e. his financial
problems, the impending divorce, his jealousy as evidenced by the taped conversations of Dr.
Prade, as well as testimonial statements from Dr. Prade’s acquaintances, the Defendant has failed
fo meet his burden of proving a strong probability exists that the eyewitness expert opinions, bite
mark expert opinions and the Y-STR DNA test results would change the result if a new trial is

pranted.  As succinctly stated by the Ninth District Court of Appeals:
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“The amount of circumstantial evidence that the State presented at trial in
support of Prade's guilt was overwhelming. The picture painted by that evidence
was one of an abusive, domineering husband who became accustomed to a certain
standard of living and who spiraled out of control after his successful wife finally
divorced him, forced him out of the house, found happiness with another man,
and threatened his dwindling finances. The evidence, while all circumstantial in
nature, came from numerous, independent sources and provided answers for both
the means and the motive for the murder.”

Prade, 2014-Ohio-1035, 121,

CONCLUSION

In conclusion, the Defendant has failed to demonstrate that the alleged new bite mark and
eyewitness evidence establishes a strong probability that it would change the result (verdict) had
1t been available and/or presented at trial. From a review of the 2012 testimony “...each of the
defense’s experts had critical things to say about the experts and eyewitnesses who testified at
Irial.” Prade, 2014-Ohio1035, €128, 4 Therefore, this testimony is cumulative of the other
festimony presented during the 1998 trial and, if introduced at a new trial, would merely impeach
pr contradict the evidence presented at the original trial. Furthermore, in considering all of the
atiler evidence presented during the 1998 trial, this Court finds that the bite mark evidence was
hot the sole basis for the jury’s guilty verdicts. Therefore, the Defendant has failed to
demonstrate a strong probability that the introduction of any “new” expert testimony regarding
the bite mark and eye witness evidence would change the result (verdict) if a new trial was
cranted.

After analyzing the DNA evidence presented at the original criminal trial in 1998, this
Court concludes the Defendant was excluded as the source of the DNA that was found on the

three cuttings from the bite mark section of the lab coat.

* The Court further noted that witness and expert credibility determinations and the weight to afford those
determinations fall within the province of the Jury as they are in the best position to weigh said issues. Prade,
2014-Chio-1035, 1112 & 128.
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In analyzing the Y-STR test results post-trial, the bite mark area of the lab coat was the
most focused on portion of the lab coat from the time of Margo Prade’s death until 2012. The
fact that the only male DNA found on the lab coat was near the bite mark and not anywhere else
bn the lab coat demonstrates that neither of the two partial male DNA profiles are that of the killer
but more likely the product of incidental transfer and/or contamination, rendering those profiles
meaningless.

In considering the significance of the above mentioned Y-STR DNA evidence, and
sirong probability that the existence of two partial male profiles is from incidental transfer and/or
contamination in conjunction with the enormity of the remaining circumstantial evidence
presented at the 1998 trial, this Court finds the Defendant has failed to demonstrate a strong
probability that the introduction of the Y-STR DNA test results would change the result (verdict)
f a new trial was granted.

Based on the foregoing, the Defendant’s Motion for New Trial is not well taken and is
denied on all grounds.

IT SO ORDERED.

nA~
JUDGE CHRISTINE CROCE

cc: Attorney David Alden

Assistant Prosecutor Brad Gessner o M

Attorney Mark Godsey
Assistant Prosecutor Richard Kasay ;j;?"
4
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Transcript of Docket and Journal Entries
CRIMINAL CASE

Court of Common Pleas of Surmit County, Ohio

THE STATE OF QHIO Case #: CR-1998-02-0463

Vs

02/24/1998

DOUGLAS PRADE E.

356.

459.

10.

11.

02/24/98

02/27/98

02/27/98

02/27/98

G3/03/98

03/04/98

03/04/98

03/05/98

03/05/98

03/05/98

03/05/98

-=- Docket Entries ---
All Docket Entries
DIRECT INDICTMENT INFCRMATICN SHEET.

INDICTMENT FILED: JL 2158-356.
NO ATTY. REQUIRED

SUMMONS ISSUED
NG ATTY. REQUIRED

SEARCH WARRANT (UNSEALED)

STATE'S MOTION TO SET BOND AT SEVEN MITLICN
DOLLARS. (CARROLL & MCCARTY)
MTCHAEL E. CARROLL

REQUEST AND/OR ALTERNATE MOTION FOR DISCOVERY.
{(O'BRIEN)
KERRY M. Q'BRIEN

BOND: $7,000,000.00-10%. CONDITION THAT DEFENDANT
STAYS WITHIN SUMMIT COUNTY AND HAS NO CONTACT WITH
ANY OF STATE'S WITNESSES. JL2159-805 JHS

NO ATTY. REQUIRED

STENC FEE: $25.00.
NO ATTY. REQUIRED

CHANNEL 19/43 IS AUTHCRIZED TO TELEVISE, RECORD OR
TAKE PHOTOGRAPHS OF THE PROCEEDINGS IN MY
COURTROOM. JL 2160-153. JHS.

NO ATTY. REQUIRED

CHANNET, 5 IS AUTHORIZED TO TELEVISE, RECORD OR
TAKE PHOTOGCRAPHS OF THE PROCEEDINGS INMY
COURTROCM. JL 2160-154. JHS.

NO ATTY. REQUIRED

CHANNEL 3 IS AUTHORIZED TO TELEVISE, RECCRD CR
TAKE PHOTOGRAPHS OF THE PROCEEDINGS IN MY



12.

13.

14.

39.

38.

37.

36.

35.

34.

33.

32.

50.

03/05/98

03/09/98

03/10/98

03/10/98

03/12/98

03/12/98

03/12/98

03/12/98

03/12/38

03/12/98

03/12/98

03/12/98

03/12/98

03/12/98

COURTROOM. JL 2160-155. JHS.

NO ATTY. REQUIRED

BEACON JOURNAL IS AUTHORIZED TO TELEVISE, RECORD
OR TAKE PHOTOGRAPHS OF THE PROCEEDINGS IN MY
COURTROOM. JL 2160-156. JHS.

NO ATTY. REQUIRED

CASE TRANSFERRED FROM AKRON MUNI COURT

MOTION (FOR BOND REDUCTION]) . (O'BRIEN)
KERRY M. O'BRIEN

3/4/%8, THE DEFENDANT PLEAD NOT GUILTY TO
INDICTMENT FOR: AGGRAVATED MURDER (1) WITH
FIREARM SPECIFICATION.
ORDERED BOND SET: $7 MILLION - 10% WITH
CONDITIONS: 1. HE NOT
LEAVE THE COUNTY OF SUMMIT; AND
2. NO CONTACT WHATSOEVER WITH ANY OF THE STATE'S
WITNESSES DIRECTLY OR TNDIRECTLY.
THIS CASE ASSIGNED TC JUDGE SPICER.
DEFENDANT WAS REMANDED TO SCJ TO AWAIT PRETRIAT
SET: 3/18/9%8 & 9:00 &M. JL 2161-535 JHS

NO ATTY. REQUIRED

MOTION (FOR RETURN OF PROPERTY) . {O"BRIEN)
KERRY M. O'BRIEN

SUBPOENA ISSUED TO: RECORDS CUSTODIAN - OHIO
DEFERRED COMFENSATION PROG. (MCCARTY)
NO ATTY. REQUIRED

SUBPOENA ISSUED TC: RECORDS CUSTODIAN - BANK ONE
AKRON, NA. {(MCCARTY)
NO ATTY. REQUIRED

SUBPOENA ISSUED TO: ATTN: FRAUD, VISA - ADVANTA
NATICNAL BANK. {MCCARTY)
NQ ATTY. REQUIRED

SUBPOENA ISSUED TO: MBNA MC - RECORDS CUSTODTIAN.
(MCCARTY)
NO ATTY. REQUIRED

SUBPOENA TSSUED TO: DINER'S CLUB, ATTN: LISA
BRINGS. (MCCARTY)
NO ATTY. REQUIRED

SUBPCENA ISSUED TO: SEARS - RECORDS CUSTODIAN.
(MCCARTY)
NC ATTY. REQUIRED

SUBPOENA ISSUED TO: RECORDS CUSTODIAN AMERICAN
EXPRESS. (MCCARTY)
NO ATTY. REQUIRED

SUBPOENA ISSUED TC: CONCORD SERVICING CORP.
RECORDS CUSTODIAN. (MCCARTY)
NO ATTY. REQUIRED

SUBPCENA ISSUED TO: AKRCON POLICE CREDIT UNION -



z24.

49.

48.

47.

46.

45.

44.

43.

42,

11,

40.

13.

18.

17.

lé.

15.

03/12/98

03/12/98

03/12/98

03/12/88

03/12/98

03/12/98

03/12/98

03/712/98

03/12/98

03/12/98

03/12/98

03/13/98

03/13/98

03/13/98

03/13/98

03/13/98

RECORDS CUSTODIAN. (MCCARTY)

NO ATTY. REQUIRED

SUBPOENA RETD. NORTHWESTERN MUTUAL LIFE (MATL)
KO ATTY. REQUIRED

SUBPOENA ISSUED TO: AKRON BEACON JOURNAL - DAVID
HERTZ, CITY EDITOR. {(MCCARTY)
NC ATTY. REQUIRED

SUBPCENA ISSUED TO: GLENN CARR, ATTN: SPECIAL
COURT CLAIMS - KEY BANK. (MCCARTY)
NO ATTY. REQUIRED

SUBPOENA ISSUED TC: KATHY WILLIAMS - WKYC/CHANNEL
3, LEGAT, DEPARTMENT. (MCCARTY)
NC ATTY. REQUIRED

SUBPOENA ISSUED TO: WEWS/CHANNEL 5 - HELEN
CLAYTON, NEWS DIRECTCR. (MCCARTY)
NO ATTY. REQUIRED

SUBPCENA ISSUED TC: WJW/FOX CHANNEL 8 - GREG
EASTERLY, NEWS DIRECTCR. (MCCARTY)
NO ATTY. REQUIRED

SUBPOENA ISSUED TO: KIM GODWIN WERB, NEWS
DIRECTOR - WUAB/CHANNEL 43/WOTO/CHANNEL 19.
(MCCARTY)

NO ATTY. REQUIRED

SUBPOENA TSSUED TC: BOB MCAULEY, ASST. MANAGING
EDITOR —~ CLEVELAND PLATN DEALER. (MCCARTY}
NC ATTY. REQUIRED

SUBPOENA ISSUED TQO: SUSAN THOMPSON - BANK ONE,
(MCCARTY)
NO ATTY. REQUIRED

SUBPOENA ISSUED TO: NORTHWESTERN MUTUAL LIFE -
RECCRDS CUSTODIAN, {MCCARTY)
NO ATTY. REQUIRED

SUBPOENA ISSUED TO: KEY INVESTMENTS - RECORDS
CUSTODIAN. (MCCARTY)
NO ATTY. REQUIRED

SUBPCENA RETD. MRNA MC (MAIL)
NO ATTY. REQUIRED

SUBPOENA RETD. DINER'S CLUB (MAIL)
NO ATTY. REQUIRED

SUBPOENA RETD. SEARS (MAIL)
NO ATTY. REQUIRED

SUBPOENA RETD. AMERICAN EXPRESS (MATL)
NC ATTY. REQUIRED

SUBPOENA RETD. CONCORD SERVICING CORP. (MAIL)
NO ATTY. REQUIRED



20.

21.

22.

23.

25.

29.

28.

27,

26.

30.

31.

352.

51.

52.

53.

54.

55.

58.

60.

03/13/98

03/13/58

03/13/98

03/13/98

03/13/98

03/13/98

03/13/98

03/13/98

03/13/98

03/13/98

03/13/98

03/13/98

03/16/98

03/17/98

03/18/98

03/18/98

03/18/98

03/18/98

03/18/98

SUBPCENA RETD. FRAUD-VISA (MAIL)

NO ATTY. REQUIRED

SUBPCENA RETD. BANK ONE, AKRON (MATIL)
NG ATTY. REQUIRED

SUBPOENA RETD. RECCORDS-OHIC PUBLIC EMPLCOYEES
DERFERRED COMPENSATION (MAIL)
NO ATTY. REQUIRED

SUBPCENA RETD. KEY INVESTMENTS (MATIL)
NO ATTY. REQUIRED

SUBPOENA RETD. S.THOMPSON {(MATL)
NOC ATTY. REQUIRED

SUBPCOENA RETD. WEWS CHANNEL 5 (MAIL}
NO ATTY. REQUIRED

SUBFOENA RETD. WJW-FOX CHANNEL 8 (MATL)
NC ATTY. REQUIRED

SUBPCENA RETD. K. WEBB (MAIL)
NO ATTY. REQUIRED

SUBPCENA RETD. B,MCAULEY (MAIL)
NO ATTY. REQUIRED

SUBPOENA RETD. K.WILLIAMS (MAIL)
NO ATTY. REQUIRED

SUBPCENA RETD. G.CARR (MATIL)
NO ATTY. REQUIRED

SUBPOENA RETD. NORTHWESTERN MUTUAL LIFE

SUBPOENA ISSUED TO: ARCH COMMUNICATIONS — ATTN:
HEATHER STUPIKI. (MCCARTY)
NO ATTY. REQUIRED

STATE 'S RESPONSE TO MOTION FOR BOND REDUCTION.
{(CARROLL & MCCARTY)
MICHAREL E. CARRCLL

MOTION TC QUASH SUBPOENA AND/OR A PROTECTIVE
ORDER. (KOPP & BRUGGEMAN}
RONALD S. KOPP

SUBPOENA ISSUED TO: MELLION DRS. INC. (MCCARTY)
NG ATTY. REQUIRED

SUBPOENA ISSUED TO: KAY JEWELERS, (MCCARTY)
NO ATTY. REQUIRED

WKYC-TV 3 IS AUTHORIZED TO TELEVISE, RECORD, OR
TAKE PHOTOGRAPHS IN MY COURTROCM. JL 2164--295
ME'S

NO ATTY. REQUIRED

ABJ ED SUBA, JR. IS AUTHORIZED TO TELEVISE,
RECORD, OR TAKE PHCTOGRAPHS OF THE PROCEEDINGS IN
MY CCOURTROOCM. JIL 2164-294 MFS



57,

58.

56.

61.

461.

460,

62.

63,

64.

65.

71,

67.

&8.

69,

70.

03/19/98

03/19/98

03/19/98

03/20/98

03/23/98

03/23/98

03/25/98

03/25/98

03/27/98

03/27/98

03/27/¢8

03/30/98

03/3C/98

03/30/98

03/30/98

NO ATTY. REQUIRED

SUBFPOENA RETD. MELLION DRS.INC. (MATL)
NC ATTY. REQUIRED

STENO FEE: $25.00.
NO ATTY. REQUIRED

SUBPCENA RETD. KAY JEWELERS (MAIL)
NO ATTY. REQUIRED

ON 3/18/98, ORDERED THE PRETRAIL IN THIS CASE BE
CONTINUED UNTIL APRIL 1, 1998 @ 1:15 P.M.
FURTHER, ORDERED MOTION FOR REDUCTION OF BOND BE
DENIED. JL 2165-316. MFS.

NO ATTY. REQUIRED

ORDER TO SEAL SEARCH WARRANT AND AFFIDAVIT JL
2205-151 TS

SEARCH WARRANT (UNSEALED)

STATE'S MOTICN IN CPPOSITION TO QUASH SUBPOENA
BND/CR FOR A PROTECTIVE ORDER. (MARIC, CARRCLL &
MCCARTY)

PAUL MICHAEL MARIC

STATE'S MOTION IN OPPOSITICON TO QUASE SUBPCENA
BND/OR FOR A PROTECTIVE ORDER. (MARIC, CARROLL &
MCCARTY)

PAUL MICHAEL MARIC

SUFPLEMENTAL INDICTMENT FILED JL 2168-3
NO ATTY. REQUIRED

SUMMONS ISSUED
NG ATTY. REQUIRED

THIS MATTER IS BEFORE THE COURT UPCN THE BEACON
JOURNAL PUBLISHING CG.'S MOTION TOQ QUASH SUBPOENA.
THE COURT STRONGLY ENCOURAGES THE PROSECUTCRS
AND LEGAL COUNSEL FOR THE RBREACCN JOURNAL TO
CONSULT AND WORK TOGETHER IN A COOPERATIVE SPIRIT
IN EFFCRT TO UNDERSTAND AND RESCLVE THEIR
DIFFERENCES AS TO WHAT IS NECESSARY, APPROPRIATE
AND LAWFULLY DISCLOSABLE. JL 21€7-9%68 MFS

NOC ATTY. REQUIRED

SUBPOENA ISSUED TO: ED MEYER - C/0 AKRON BEACCON
JOURNAL. (CARROLL)
NO ATTY. REQUIRED

SUBPOENA ISSUED TC: CARL CHANCELLOR - C/0 AKRON
BEACON JOURNAL. (CARROLL)
NO ATTY. REQUIRED

SUBPOENA ISSUED TO: ARNIFE ROSENBERG - C/0 AKRON
BEACCN JOURNAL. (CARROLL}
NO ATTY. REQUIRED

SUBPOENA ISSUED TC: ROBERT HOILES - C/0 AKRCON
BEACON JOURNAL. (CARROLL)



66.

72.

76,

77.

73.

74.

75.

8.

19.

80.

81.

82.

83.

03/30/98

04/01/98

04/01/98

04/01/98

04/02/98

04/02/98

04/02/98

04/06/98

04/13/98

05/05/98

05/05/98

05/11/98

05/12/98

NC ATTY. REQUIRED

BEACON JOURNAL'S REPLY IN SUPPORT OF MOTION TO
QUASH. {KOPP & BRUGGEMAN)
RONALD 5. KOPP

MOTION FOR CHANGE OF VENUE. (O"BRIEN)
KERRY M. O'BRIEN

ORDERED WILLTIAM G. WEST OF WJW-TV 8 IS AUTHORIZED
TO TELEVIZE, RECORD OR TAKE PHOTOGRAPHS OF THE
ABOVE PROCEEDINGS IN MY COURTRCOM. JL 2169-345,
MFS.

NG ATTY. REQUIRED

TIME WAIVER FILED. JL 2169-346. MFS.
NO ATTY. REQUIRED

SUBPCENA RETD. AMERITECH (MAIL})
NG ATTY. REQUIRED

STENO FEE: $25.00.
NO ATTY. REQUIRED

SUBPCENA ISSUED TO: KEEPER OF THE RECORDS -
AMERITECH - SUBPOENA CONTRCL CENTER. {MCCARTY)
NG ATTY. REQUIRED

ON 4/01/98, CEFENDANT PLEAD NOT GUILTY TO
INDICTMENT FCR: INTERCEPTICN OF WIRE, CRAL, OR
ELECTRONIC COMMUNICATIONS (4) AND POSSESSING
CRIMINAL TOOCLS (1).
ORDERED THAT THE DEFENDANT WAS REMANDED TQ SCJ TO
AWAIT TRIAL IN THIS CASE SET FOR 7/27/98 @ 9:00
A.M., AND FURTHER, DEFENDANT WAIVES ANY
IRREGULARITIES IN TIMELINESS AS TO HIS RIGHT TO &
SPEEDY TRIAL, 1T IS
FURTHER CRDERED THAT A STATUS CALL IN THIS CASE BE
SET FOR 5/13/98 @ 1:15 P.M., AND THAT DEFENDANT'S
MOTION FOR CHANGE OF VENUE IS NEITHER
DENTED, NCR SUSTAINED AT THIS TIME. A JURY WILL
BE EMPANELED ON 7/27/98, AT WHICH TIME THE COURT
WILL DETERMINE WHETHER Z CHANGE CF VENUE IS
NECESSARY. JL 2170-682. MFS

NO ATTY. REQUIRED

MOTION TO QUASH SUBPCENA AND/OR FOR A PROTECTIVE
ORDER. (KOPP, BRUGGEMAN, AND WRIGHT}
RCNALD S. KOFP

SUPPLEMENTAL INDICTMENT FILED (IT)} JL 2180-269
NO ATTY. REQUIRED

SUMMONS ISSUED
NO ATTY. REQUIRED

SUBPOENA ISSUED TO: CARLA SMITH. (CARROLL)
NO ATTY. REQUIRED

SUBPCENA RETD., C.SMITH (MATL)
NO ATTY. REQUIRED



84.

85.

86.

87.

91.

88.

8%.

90.

gz.

93.

94.

95.

96.

87.

05/26/98

05/26/98

05/27/98

05/29/98

06/01/98

06/02/98

06/02/98

06/02/98

06/05/98

06/05/98

06/05/98

06/05/98

06/05/98

06/05/98

SUPPLEMENTAL INDICTMENT FILED (III} JL 2187-196

NO ATTY, REQUIRED

SUMMCNS ISSUED
NO ATTY. REQUIRED

ORDERED DAVE GAPINSKI, WEWS-5 NEWS PERMISSICN TO
PHOTOGRAPH AND TELEVISE THE PROCEEDINGS BEFORE

JUDGE SPICER IN THIS
NO ATTY. REQUIRED

STENC FEE: $25.00.
NO ATTY. REQUIRED

CASE. JL 2187-536 MFS

5/27/98, THE DEFENDANT PLEAD NOT GUILTY TOC
SUPPLEMENT 2 TC INDICTMENT FQR: INTERCEPTION OF
WIRE, ORAL, CR ELECTRONIC COMMUNICATIONS;: &
SUPPLEMENT 3 TC INDICTMENT FOR: INTERCEPTION OF
WIRE, ORAL, OR ELECTRONTC COMMUNICATIONS.

THE DEFENDANT'S ORAL

MOTION FOR BOND REDUCTION IS

DENIED, THE SAME BOND SHALL ATLSQ APPLY TC THE
SUPPLEMENTS 2 & 3. THE DEFENDANT WAS REMANDED TO
SCJ TC AWAIT PRETRTAL SET: 6/24/98 @ 1:15 PM.

JL 2189-158 MFS
NO ATTY. REQUIRED

SUBPCENA ISSUED TOQ:
AKRON BEACON JOURNAL.
NO ATTY. REQUIRED

SUBPOENA ISSUED TO:

JANET C. LEACH, VP & EDITOR
{CARROLL)

JCHN L. DOTSON, JR.,

PRESTIDENT & PUBLISHER - AKRON BEACCN JOURNAL.

{CARROLL)
NO ATTY. REQUIRED

STATE'S MOTION IN OPPOSITION TO MOTION TO QUASH
SUBPOENA AND/OR FOR 2 PROTECTIVE CRDER. (MARIC &

BOGDANOFF)
PAUL MICHAEL MARIC

SUBPOENA ISSUED TO:

ARNIE ROSENBERG - AKRCON

BEACON JOURNAL. (BOGDANCEF)

NO ATTY. REQUIRED
SUBFOENA ISSUED TO:
JOURNAL. (BOGDANOFT)

NOC ATTY. REQUIRED

SUBPOENA ISSUED TO:

ROBERT HOILES - AKRON BEACON

CARL CHANCELLCR - AKRON

BEACCN JCURNAL. (BOGDANCET)

NO ATTY. REQUIRED

SUBPOENA ISSUED TO:

JOHN L. DCTSON, JR.,

PRESTDENT & PUBLISHER - AKRCN BEACON JOURNAL.

{BOGDANOFF'}
NO ATTY. REQUIRED

SUBPCENA ISSUED TO:
AKRON BEACON JCURNAL.
NG ATTY. REQUIRED

SUBPOENA ISSUED TO:

JANET C. LEACH, VP & EDITOR -
{(BCGDANOFF)

ED MEYER - AKRON BEACCN



JOURNAL. (BOGDANOFF)
NO ATTY. REQUIRED

98. 06/08/98 BEACON JOURNAL'S REPLY IN SUPPORT OF MOTION TO
QUASH AND/OR FOR PROTECTIVE CRDER. (KOPP,
BRUGGEMAN & WRIGHT!
RONALD §. KOPP

9%. 06/08/98 MOTTICON TO QUASH AND/OR FOR PROTECTIVE ORDER.
(KOPP, BRUGGEMAN & WRIGHT)
RONALD S. KOPP

100. 06/08/98 MOTION TO QUASH AND/CR FOR PROTECTIVE ORDER.
{(KOPP, BRUGGEMAN & WRIGHT)
RONALD S. KOFP

101, 06/09/98 STENO FEE: $25.00.
NC ATTY. REQUIRED

102. 06/11/38 SUBPOENA RETD, R.HCILES (PERSONAL})
NO ATTY. REQUIRED

103, 06/11/98 SUBFOENA RETD. C.CHANCELLCR (PERSONAL)
NC ATTY. REQUIRED

104. 06/11/38 SUBPOENA RETD. J.C.LEACH (PERSONAL)
NO ATTY. REQUIRED

105. 06/11/98 SUBPCENA RETD. E.MEYER (PERSONAL)
NC ATTY. REQUIRED

106. 06/11/88 SUBPOENA RETD. A.ROSENBERG (FPERSCNAL)
NO ATTY. REQUIRED

107. 06/11/98 SUBPCENA RETD. J.C.LEACH (PERSONAL}
NO ATTY. REQUIRED

108, 06/11/98 SUBPOENA RETD. J.L.DOTSON (PERSONAL)
NG ATTY. REQUIRED

105. 06/11/98 SUBPOENA RETD. J. DOTSON (PERSONAL)
NO ATTY. REQUIRED

110. 06/12/%98 THE COURT MODIFIES THE STATE'S SUBPCENA, AS
PROVIDED BY CRIM.R. 17(C}, AND ORDERS MEYER AND
ROSENBURG TQ PRODUCT THE FOLLOWING MATERTALS
(REFERRING TC APPENDIX B OF THE BEACCN'S MOTION TO
QUASH DATED 6/8/98. {1} ANY
STATEMENTS RELATING TCO DOUG PRADE'S WHEREAROUTS
ONE WEEK BEFORE THE HOMICIDE, INCLUDING THE DAY OF
THE HOMOCIDE. {(2) ANY
STATEMENTS MADE RETATING TO DOUG PRADE'S
RELATICNSHIP WITH MARGC PRADE INCLUDING THEIR

DIVORCE.
(6) ANY STATEMENTS RELATING TOQ DOUG PRADE'S
INNOCENCE. (7) ANY

STATEMENTS REGARDING DOUG PRADE'S ALIBI OR ALIBI
WITNESSES MEYER AND ROSENBURG ARE "NOT" REQUIRED
TO PRODUCE ALL WORK PRCDUCT, BUT ARE REQUESTED
TO REVIEW THEIR MATERIAL AND EXTRACT ONLY THOSE
STATEMENTS OF DQUGLAS PRADE THAT WILL SATTSFY 1,
2, 6, & 7, ABOVE. THE CATEGCRIES DELETED CALL FOR



111.

ilz.

113,

114.

115.

116.

117.

ils.

119,

120.

121,

122,

123.

124.

125.

06/23/98

06/23/98

06/23/98

06/25/98

06/25/98

06/30/98

06/30/98

06/30/98

06/30/98

06/30/98

06/30/98

06/30/98

06/30/98

06/30/98

06/30/98

GRCSS HEARSAY AND MAY WELL BE OBTAINABLE FRCM

CTHER SOURCES. THE CQURT FINDS THIS MODIFICATICN
REASONABLE IN THE INTEREST OF JUSTICE.
THE BEACON'S MOTIONS TO QUASH AS TC DOTSON, LEACH,
CHANCELLOR AND HOILES ARE SUSTAINED. THE MOTIONS
TC QUASH AS TC MEYER AND ROSENBURG ARE SUSTAINED,
IN PART AND DENIED IN PART. THIS IS A FINAL
APPERALABLE ORDER. JL 2193-1 MFS

NO ATTY. REQUIRED

MOTION TO COMPEL LAW ENFORCEMENT CFFICTALS TO TURN
OVER AND ADVISE PROSECUTING ATTORNEY OF ALL
INFCRMATICN ACQUIRED DURING THE CQURSE OF
INVESTIGATION {C'BRIEN)

NO ATTY, REQUIRED

MOTION TC COMPEL DISCLOSURE OF AND SPECIFIC
REQUESTS FOR EXCULPATORY EVIDENCE (O"BRIEN)
NG ATTY. REQUIRED

PROPOSED VOIR DIRE PROCEDURES AND PROPOSED VOIR
DIRE INSTRUCTIONS (O'BRIEN)
NO ATTY. REQUIRED

MOTION FOR DISCLOSURE OF REBUTTAL WITNESSES.
(O"BRIEN)
KERRY M. O'BRIEN

MOTION FOR DISCLOSURE CF WITNESS STATEMENTS FRIOR
TO TRIAL. (O'"BRIEN}
KERRY M. O'BRIEN

SUBPCENA ISSUED TO: TIMOTHY HOLSTAN. (CARROLL)
NO ATTY. REQUIRED

SUBPOENA ISSUED TO: DERBORAH ADAMS. {CARROLL)
NC ATTY. REQUIRED

SUBPCENA ISSUED TO: MOLLY MALLOY. (CARROLL)
NO ATTY. REQUIRED

SUBPOENA ISSUED TO: DIANE FULLER - AKRON POLICE
DEPARTMENT. {(CARROLL)
NQ ATTY. REQUIRED

SUBPOENA ISSUED TO: DONZELLA ANUSKIEWICEZ.
(CARROLL)
NO ATTY. REQUIRED

SUBPOENA TSSUED TO: ROBERT HOLMES. (CARROLL)
NG ATTY. REQUIRED

SUBPOENA ISSUED TO: TJUANA HAMOS. ({CARROLL)
NO ATTY. REQUIRED

SUBPCENA ISSUED TQ: ANNALISA WILLIAMS. {CARROLL)
NO ATTY. REQUIRED

SUBPOENA ISSUED TC: BRENDA WEEMS. {(CARROLL)
NC ATTY. REQUIRED

SUBPOENA ISSUED TO: LORI COLLINS. {(CARROLL)



126.

127.

128.

128,

130.

131.

132.

133.

134.

135.

136.

137.

138.

139.

140.

141.

142.

143.

144,

06/30/98

06/30/98

06/30/98

06/30/98

06/30/98

07/01/38

07/01/98

07/01/98

07/01/98

07/01/98

07/02/98

07/02/98

07/02/98

07/02/98

07/02/98

07/02/98

07/02/98

07/02/98

07/0z2/98

NO ATTY. REQUIRED

SUBPOENA ISSUED TO:
NC ATTY. REQUIRED

SUBPOENA ISSUED TO:
NO ATTY. REQUIRED

CONNIE SCHAEFFER. (CARROLL)

AUTUMN SCHAEFFER. (CARRCLL)

MOTICN FOR INDIVIDUAL SEQUESTERED VOIR DIRE.

(O'BRIEN)
KERRY M. O'BRIEN

MOTION TO INSULATE THE VENIRE AND JURY. (C'BRIEN}
KERRY M. OTBRIEN
MOTICN FCR COMPREHENSIVE VOIR DIRE. (O'BRIEN)
KERRY M. Q'BRIEN
SUBPOENA RETD. DIANFE FULLER (MAIL)
NC ATTY. REQUIRED
SUBPCENA RETD. T.HOLSTAN (MAIL)
NO ATTY. REQUIRED
SUBPOENA RETD. M.MALLOY (MAIL)
NC ATTY. REQUIRED
SUBPOENA RETD. R.HCLMES (MATL}
NO ATTY. REQUIRED
SUBPCENA RETD. ANNALISA WILLIAMS (MAIL)
NO ATTY. REQUIRED
SUBPOENA ISSUED TO: ODELL DANIELS. (CARROLL}

NC ATTY. REQUIRED

SUBPOENA ISSUED TO:
DEPARTMENT - PATROL
NO ATTY. REQUIRED

SUBPOENA ISSUED TO:
NCQ ATTY. REQUIRED

SUBPOENA ISSUED TO:
NO ATTY. REQUIRED

SUBPOENA ISSUED TOQ:
NO ATTY. REQUIRED

SUBPOENA ISSUED TO:
NO ATTY. REQUIRED

SUBPOENA ISSUED TO:
NO ATTY. REQUIRFED

SUBPOENA ISSUED TO:
NG ATTY. REQUIRED

SUBPOENA ISSUED TO:
EXAMINER'S OFFICFE.
NO ATTY., REQUIRED

CARLA SMITH, AKRON POLICE
DIVISION. {CARROLL)

GISELLE PONDER. {CARROLL)
ED PONDER. {CARROLL)
JOYCE FOSTER. (CARROLL)
HOWARD BROOCKS. (CARRCLL)
JUDY BROOKS. (CARROLL)
DATSY SMITH. (CARROLL)

PATRICK GILLESPIE - MEDICAL
(CARRCLL)



145, 07/02/98

146,

147.

153.

148.

143,

150.

151,

152.

154.

155.

156.

157.

158.

158.

160.

161.

07/02/98

07/02/98

07/02/98

07/06/98

07/06/98

07/06/98

07/06/98

07/06/98

07/06/98

07/06/98

07/07/98

07/07/98

07/08/98

07/08/98

07/08/98

07/08/38

SUBPOENA ISSUED TO: DR. MARVIN PLATT - SUMMIT

CTY. MEDICAL EXAMINER, {CARRCLL)
NO ATTY. REQUIRED

SUBPOENA ISSUED TO: AMY SCHAEFER - MEDICAL
EXAMINER'S QOFFICE, (CARRCLL)
NC ATTY. REQUIRED

SUBPCENA ISSUED TO: WILLIAM EVANS - POLY-TECH
ASSOCIATES, INC. {CARROLL}
NO ATTY. REQUIRED

COURT CRDERS THAT ATTORNEY SUSAN B. VOGEL IS
CC-COUNSEL WITH ATTORNEY KERRY O'BRIEN
REPRESENTING DEFENDANT, DOUGLAS PRADE, AS OF JULY
2, 1998 JL 21%8-807 MFS

NO ATTY. REQUIRED

MOTION IN LIMINE FOR WITNESS STATEMENTS IRRELEVENT
AND INADMISSIBLE PURSUANT TO EVILENCE RULES 403,
404, 406, 608, & 611 (B}. (O'BRIEN & VOGEL)

KERRY M. O'BRIEN

SUBPOENA RETD. W.EVANS (MAIL)
NO ATTY. REQUIRED

SUBPCENA RETD. A.SCHAEFER (MAIT)
NO ATTY. REQUIRED

SUBPOENA RETD. DR.M.PLATT (MATL)
NC ATTY. REQUIRED

SUBPOENA RETD. P.GILLESPIE (MAIL)
NO ATTY. REQUIRED

SUBPOENA ISSUED: DR. CONNIE HAWTHORNE (CARROLL}
NO ATTY. REQUIRED

SUBPOENA ISSUED: WAYNE ALLEN BARNES {CARROLL)
NC ATTY. REQUIRED

MOTION TO SEVER SUPPLEMENTAL INDICTMENT FOR COUNTS
RELATED TC RC 2933.52 AND 2923.24 PURSUANT TO
CRIMINAL RULES 8,12, & 14 {(O'BRIEN)

NO ATTY., REQUIRED

MOTION TC PROVIDE CCOUNSEL WITH A LIST OF
PROSPECTIVE JURORS THORTY DAYS PRIOR TC TRIATL
{O'BRIEN)

NO ATTY. REQUIRED

STATE'S RESPONSE TO DEFENDANT'S MOTION TO SEVER.
(CARROLL & MCCARTY)
MICHAEL E. CARROCLL

NOTICE OF ALIBI. (O'BRIEN)
KERRY M. O'BRIEN

MOTION TO SUPPRESS EVIDENCE. (O'BRIEN)
KERRY M. O'BRIEN

SUBFOENA ISSUED TO: DOUGLAS DOROSLOVIC.



{MCCARTY)
NC ATTY. REQUIRED

162. 07/09/98% SUBPCENA ISSUED TQ: GALE FITZGERALD. (CARROLL}
NO ATTY. REQUIRED

163. 07/09798 SUBPOENA ISSUED TO: LEE KOPP - KOPPERHEAD
COMPOSITIONS. (CARRCLL}
NO ATTY. REQUIRED

164. 07/09/98 SUBPOENA ISSUED TC: DEBBIE COPPER, {CARRCLL)
NC ATTY. REQUIRED
165. 07/09/98 SUBPCENA ISSUED TG: LILLIE HENDRICKS. {CARROLL)
NO ATTY. REQUIRED
l66. 07/09/98 SUBPOENA TSSUED TO: KENYA PRADE - C/Q LILLIE
HENDRICKS. {(CARROLL)

NC ATTY. REQUIRED

167. 07/09/98 SUBPCENA ISSUED TO: SAHARA PRADE - C/0 LILLIE
HENDRICKS. {(CARRCLL)
NO ATTY. REQUIRED

168. 07/09/98 SUBPQENA ISSUED TO: TODRD RESTIVC. (CARROLL)
NC ATTY. REQUIRED
169. 07/09/98 SUBPOENA ISSUED TC: STEVEN ANDERSON. {CARROLL)
NO ATTY. REQUIRED
170. 07/08/98 SUBPCENA ISSUED TO: MARIA VIDIKAN. (CARROLL)
NO ATTY, REQUIRED
171. 07/09/98 SUBPCENA RETD, L.KOPP (MAIL)
NC ATTY. REQUIRED
172. 07/09/98 SUBPOENA RETD. G.FITZGERALD (MAIL)
NQ ATTY. REQUIRED
173, 07/10/98 SUBPOENA ISSUED TO: DOUGLAS DOROSLOVIC.
{CARRCLL)
NO ATTY. REQUIRED
174. 07/10/98 SUBRPCOENA ISSUED TO: SGT. WILLIAM ELLISON.
(CARROLL)

NO ATTY. REQUIRED

175, 07/10/98 SUBPOENA TISSUED TO: REX TODHUNTER — ROLLING ACRES
DCDGE, INC. {CARRCLL)
NC ATTY. REQUIRED

176, 07/10/%88 SUBPCENA TSSUED TC: SANDRA MARTIN - NORTHEASTERN
CH. FERTILITY CTR. {CARRCLL)
NO ATTY. REQUIRED

177. 07/10/98 SUBPOENA RETD. S.MARTIN (MAIL)
NC ATTY. REQUIRED

179. 07/13/98 CRDEREL THE BTLL FROM GARY MAHARIDGE, COURT
REPORTER, FOR THE TRANSCRIPT OF PROCEEDINGS OF
€/8/98, IN THE AMOUNT OF $34.20 BE TAXED &S COSTS.
PAYMENT SHALL BE MADE DIRECTLY BY THE PROSECUTCR,



178.

isl.

180,

182.

183.

184.

185.

186.

187.

188.

189.

180.

181.

182.

193.

194,

07/14/9%8

07/14/98

07/15/98

07/15/98

07/15/98

07/15/98

07/15/98

07/15/98

07/15/98

07/15/98

07/15/98

07/15/98

07/15/98

07/16/98

07/16/98

07/20/98

FROM ACOUNT # 0003 735 6353. JL 2201-267 GEM/MFS

NO ATTY. REQUIRED

STENO FEE: $25.00.
NG ATTY. REQUIRED

APPLICATION & ORDER GRANTING AKRON BEACON JOURNAL
TO USE ELECTRONIC OR PHOTOGRAPHIC EQUIPMENT. JL
2201-7¢"7 GBM

NO ATTY. REQUIRED

SUBPOENA RETD. DR.Y.KOLLMAN (MATL}
NC ATTY. REQUIRED

SUBPOENA ISSUED TO: DR. YVONNE KOLLMAN,
(CARROLL)
NO ATTY. REQUIRED

SUBPOENA ISSUED TO: DANE ARNOLD, {CARRCLL)
NC ATTY. REQUIRED

SUBPOENA ISSUED TO: PARAMEDIC VIRGIL LINGER, EMS
OFFICE - 10TH. FLOOR - AKRON FIRE DEPARTMENT.
{CARROLL)

NO ATTY. REQUIRED

SUBPOENA IS3SUED TO: PHYLLIS FOSTER. (CARROLL)
NG ATTY. REQUIRED

SUBPOENA ISSUED TC: ROBER SCARLATELLI,
COMMUNICATIONS DIVISION - CITY OF AKRON.
(CARROLL)

NO ATTY. REQUIRED

SUBPQENE ISSUED TO: PARAMEDIC JBEMES GILL, EMS
OFFICE - 10TH. FLOOR - AKRON FIRE DEPARTMENT.
(CARROLL)

NO ATTY. REQUIRED

SUBPOENA ISSUED TO: PARAMEDIC KEVIN DENLON, EMS
OFFICE - 10TH. FLOOR - AKRON FIRE DEPARTMENT.
{CARROLL)

NC ATTY. REQUIRED

SUBPOENA ISSUED TO: VERQONICA SACLER. (CARROLL)
NO ATTY. REQUIRED

SUBPCENA ISSUED TO: PAULETTE HATFIELD - ROLLING
ACRES DODGE, INC. {CARRCLL)
NC ATTY. REQUIRED

SUBPOENA RETD. P.FOSTER (MAIL)
NO ATTY. REQUIRED

SUBPCENA RETD. 3.ANDERSON (MAIL)
NC ATTY. REQUIRED

SUBPOENA ISSUED TO: STEVEN ANDERSON. {(CARRCLL)
MOTION FOF AN ORDER CONTINUING THE TRIAL DATE.

{O'BRIEN)
KERRY M. O'BRIEN



185. Q7/22/98 MOTTON TC UNSEAL SEARCH WARRANT. (2) (BOGDANOFF}
PHILIP D. BOGDANCQFF

211. 07/22/98 ORDERED THE SEARCH WARRANT FOR 1020 JACOBY ROAD,
UNIT C-15, COPLEY, OH, SIGNED ON 2/25/98 BE
UNSEALED. JL 2203-983 MTC
NO ATTY. REQUIRED

210. 07/22/98 CRDERED THE SEARCH WARRANT FOR 1020 JACOBY ROAD,
UNIT C-15, CCPLEY, CH, SIGNED ON 3/21/98 BE
UNSEALED. JL 2203-384 TS
NG ATTY. REQUIRED

196. 07/23/38 SUBPCENA RETD. J.FOSTER 6.30
NO ATTY. REQUIRED

187. 07/23/98 SUBPOENA RETD. DR.C.HAWTHORNE 6.30
NO ATTY. REQUIRED

198. 07/23/98 SUBPOENZA RETD. PARAMEDIC J. GILL 6.30
NO ATTY. REQUIRED

193, 07/23/98 SUBPOENA RETD. PARAMEDIC K.DENLON 6.30
NO ATTY. REQUIRED

202. 07/23/98 SUBPCENZ RETD. E.PONDER 6.30
NO ATTY. REQUIRED

203. 07/23/98 SUBPOENA RETD. G.PONDER 6.30
NG ATTY. REQUIRED

204. 07/23/98 SUBPOENA RETD. P.HATFIELD 6.30
NO ATTY. REQUIRED

205, 07/23/98 SUBPOENA RETD. V.SADLER 6.30
NO ATTY. REQUIRED

206. 07/23/98 SUBPOENA RETD. D. ARNOLD 6.30
NC ATTY. REQUIRED

207. 07/23/98 SUBPOENA RETD. H,BROOKS 6.30
NO ATTY., REQUIRED

208. 07/23/98 SUBPCOENA RETD. SGT.W.ELLISON 6.30
NO ATTY. REQUIRED

209. 07/23/98 SUBPOENA RETD. D.ADAMS 11.30
NC ATTY. REQUIRED

201. 07/23/98 SUBPOENA RETD. R.SCARLATELLI 6.30
NO ATTY. REQUIRED

200, 07/23/98 SUBPCENA RETD. PARAMEDIC V.LINGER 6.30
NO ATTY. REQUIRED

212, 07/28/98 STENO FEE: 325.00.
NO ATTY. REQUIRED

218. (07/28/98 ORDERED TRIAL CONTINUED UNTIL 8/24/98 @ 9:00 AM.,
TO ALLCW FURTHER DISCOVERY. DEFENDANT'S MOTICN TO
SEVER WILL BE TAKEN UNDER ADVISEMENT. THE HEARING



ON DEFENDANT'S MOTION TO SUPPRESS SHALL BE
CONTINUED UNTIL 8/10/98 @ %:00 AM. JL 2205-595
MES

NO ATTY. REQUIRED

219. 07/28/98 TIME WAIVER FILED. JL 2205-537 MEFS
NC ATTY. REQUIRED

213. 07/29/98 SUBPOENA RETD. F.FOWLER (MAIL)
NO ATTY. REQUIRED

214. 07/29/98 SUBPCENA ISSUED TO: FRANCES FOWLER, (CARROLL)
NO ATTY. REQUIRED

215. 07/2%/98 SUBPOENA ISSUED TC: TIM FOWLER. (CARROLL)
NC ATTY. REQUIRED

216. 07/29/98 SUBPOENA ISSUED TO: TONY FOWLER. (CARROLL)
NO ATTY. REQUIRED

217. 07/29/98 SUBPCENA ISSUED TO: DCNZELLA ANUSZKIEWICZ,
{(CARROLL)
NC ATTY. REQUIRED

220, 07/30/838 DEFENDANT'S MOTION TO SEVER IS DENTED. JL
2206-594 MFS
NO ATTY. REQUIRED

221. 08/05/98 SUBPOENA RETD. T.HAMOS 6.30
NO ATTY. REQUIRED

222, 08/05/98 SUBPOENA RETD. B.WEEMS 6.30
NG ATTY. REQUIRED

223, 08/05/98 SUBPOENA RETD, C.SCHAEFFER 6.30
NO ATTY. REQUIRED

224, 08/05/98 SUBPCENZ RETD. A.SCHAEFFER 6.30
NO ATTY. REQUIRED

225. 08/05/¢%8 SUBPOENA RETD. L.COLLINS 6.30
NO ATTY. REQUIRED

226. 08/05/98 SUBPOENA RETD. L.HENDRICKS 6.30
NO ATTY. REQUIRED

227. 08/05/98 SUBPCENA RETD. K,PRADE 6.30
NO ATTY. REQUIRED

228. 08/05/98 SUBPOENA RETD. S.PRADE 6.30
NC ATTY. REQUIRED

229. 08/05/98 SUBPOENA RETD. D.COOPER 6.30
NO ATTY. REQUIRED

230. 08/05/98 SUBPCENA RETD. R.TCDHUNTER &.30
NC ATTY. REQUIRED

231. 08/05/98 SUBPOENA RETD. S.ANDERSON 7.30
NG ATTY. REQUIRED

232, 08/05/98 SUBPCENA RETD. M.VIDIKAN 10.30



233.

234.

235.

236.

237.

238,

239.

240,

241,

242,

243.

244,

245.

246,

247,

248.

249,

08/05/98

08/05/98

08/05/98

08/05/98

08/07/98

08/07/98

08/07/98

08/07/98

08/11/98

08/11/98

08/11/98

08/13/38

08/13/98

08/13/58

08/13/98

08/13/98

08/13/98

NG ATTY. REQUIRED

SUBPOENA RETD. AKRON GENERAL MEDICAL CENTER (MAIL)
NO ATTY. REQUIRED

SUBPCENA RETD. GMS MANAGEMENT CO. (MAIL)
NC ATTY. REQUIRED

SUBPOENA ISSUED TC: AKRON GENERAL MEDICAL CENTER.
(MCCARTY}
NO ATTY. REQUIRED

SUBPCOENA TSSUED TO: GMS MANAGEMENT CO., INC.
(MCCARTY)
NO ATTY. REQUIRED

SUBPOENA RETD.: T. RESTIVCO. $3.00.
NO ATTY. REQUIRED

SUBPOENA RETD.: D. ANUSKIEWICZ., $6.30.
NO ATTY. REQUIRED

SUBPOENA RETD.: J. BROOKS. 56.30.
NO ATTY. REQUIRED

SUBPOENA RETD.: D. SMITH. $6.30.
NC ATTY. REQUIRED

STENO FEE: $25.00.
NO ATTY. REQUIRED

COURT ORDERS A DENTIST BE PERMITTED TQ EXAMINE THE
DEFENDANT, IN SUMMIT CC. JAIL ON 8/11/98. JL
2210-327 MFS

NO ATTY. REQUIRED

COURT ORDERS A BLCOD SAMPLE BE TAKEN FRCM THE
DEFENDANT, WHO IS PRESENTLY INCARCERATED IN SUMMIT
COUNTY JAIL. JL 2210-3867 MFS

NO ATTY. REQUIRED

SUBPOENA RETD.: T. FOWLER. $6.30.
NO ATTY. REQUIRED

SUBPOENA RETD.: T. FOWLER. $6.30.
NC ATTY. REQUIRED

SUBPOENA RETD.: W.A. BARNES. 5$9.60.
NO ATTY. REQUIRED

SUBPCENA TSSUED TO: DR. LOWELT LEVINE, NEW YORK
STATE POLICE - FCRENSIC INV. CTR. (O'BRIEN)
NO ATTY. REQUIRED

SUBPOENA ISSUED TO: THOMAS CALLAGHAN, DNA
ANALYSIS UNIT 1 - FEDERAL BUREAU OF TNVESTIGATICON.
{(O'BRIEN)

NO ATTY. REQUIRED

SUBPOENA ISSUED TO: KATHY LYNCH. (O'BRIEN)
NO ATTY. REQUIRED



250. 08/18/98

251.

252.

253.

254,

255.

256.

257.

258.

259,

260.

351.

261.

262,

263.

264.

08/18/98

08/18/98

08/18/98

08/18/98

08/18/88

08/18/98

08/18/98

08/18/98

08/19/98

08/21/98

08/31/98

09/14/98

09/15/98

09/15/98

09/15/98

SUBPOENA ISSUED TO: MOBIL OIL COMPANY

{MCCARTY)
NC ATTY. REQUIRED

SUBPOENA ISSUED TC: CITY OF AKRON PAYROLL
DEPARTMENT - KEEPER OF THE RECORDS. (MCCARTY)
NO ATTY. REQUIRED

SUBPOENA ISSUED TO: MARK A. KUCHEMAN - AKRON
POLICE DEPT. CREDIT UNION, INC. (MCCARTY)
NC ATTY. REQUIRED

SUBPOENA ISSUED TO: CITY OF AKRCON PAYROLL
DEPARTMENT - KEEPER OF THE RECORDS. (MCCARTY)
NO ATTY. REQUIRED

SUBPOENA ISSUED TO: EQUITABLE LTIFE INSURANCE
COMPANTY  (MCCARTY)
NO ATTY. REQUIRED

SUBPOENA ISSUED TO: CARCL ANDERSON. (MCCARTY)
NC ATTY. REQUIRED

SUBPCENA ISSUED TO: PATRICK ANDERSON, INMATE -
SUMMIT COUNTY JAIL. (MCCARTY)
NO ATTY. REQUIRED

SUBPOENA RETD. MOBIL CIL COMPANY (MAIL)}
NO ATTY. REQUIRED

SUBPOENA RETD. KEEPER OF THE RECORDS EQUITABLE
LIFE INSURANCE COMPANY (MAIL)
NO ATTY. REQUIRED

DEFENDANT'S MOTION TO SUPPRESS AS TO EXHIBIT 1,
DATED 11/28/97 FOR 360 MULL AVE; AND 1557 WOCSTER
AVE; EXHIBIT 3, DATED 2/25/98 FOR 1020 JACOBY
ROAD, COPLEY; EXHIBIT 4, DATED 2/25/98, FOR 360
MULL AVE.; AND EXHIBIT 5, DATED 3/20/98 FOR JACOBY
ROAD, COPLEY, IS QVERRULED. JL 2212-854 MFS

NO ATTY. REQUIRED

COURT ORDERSE THAT A DENTIST AND HIS 2 ASSISTANTS
BE PERMITTED TQO EXAMINE THE DEFENDANT IN SUMMIT
CO. JAIL OCN 8/21/98. JL 2213-737 MFS

NO ATTY. REQUIRED

SUBPOENAS RETD. W. BARNES

SUBPCENA ISSUED TO: LIEUTENANT HAROLD CRAIG AND
WASHINGTON LACY - AKRCN POLTCE DEPARTMENT.
{C'BRIEN)

NO ATTY., REQUIRED

SUBPOENA ISSUED TO: KENYA PRADE. (O'BRIEN)
NO ATTY. REQUIRED

SUBPCENA ISSUED TC: KENYA PRADE. (O'BRIEN)
NO ATTY. REQUIRED

SUBPFOENA TSSUED TO: REX TODDHUNTER - C/C ROLLING
ACRES DODGE. (C'BRIEN)



NO ATTY. REQUIRED

265. 08/15/98 SUBPOENA ISSUED TO: JUDY BROCOKS AND HOWARD
BROOKS. (O'BRIEN}
NO ATTY. REQUIRED

266. 09/15/98 SUBPOENA ISSUED TO: MARK KUCHERMAN - AKRON PCOLICE
CREDIT UNICN. (O'BRIEN)
NO ATTY. REQUIRED

2e7. 09/15/98 SUBPOENA RETD. K.PRADE (MAIL)
NO ATTY. REQUIRED

268. 09/15/98 SUBPCENA RETD. X.PRADE (MAIL)
NO ATTY. REQUIRED

269. 09/15/98 SUBFOENA RETD. R.TODDHUNTER (MAIL)
NC ATTY. REQUIRED

270. 09/22/98 SUBPCENA RETD. D.ANUSZKIEWICZ 9.60
NO ATTY. REQUIRED

271. 08/22/98 MOTTION IN LIMINE (CQ'BRIEN)
NO ATTY. REQUIRED

353. 09/22/98 SUBEQENA TSSUED TO: LT. ELIZABETH DOUGHERTY
354. 09/22/98 SUBPEONA ISSUED TC: LT. ELIZABETH DOUGHERTY
355. 09/23/98 SUBPOENA RETD. D, ANUSZKIEWICE

272. 09/24/98 STENQ FEE: £25.00.
NO ATTY. REQUIRED

273. 09/24/98 WARRANT TC CONVEY ISSUED
NC ATTY. REQUIRED

274. 0%/24/98 VERDICT: GUILTY - AGGRAVATED MURDER., JL
2223-129
NO ATTY. REQUIRED

275, 09/24/98 VERDICT: GUILTY - INTERCEPTION OF WIRE, ORAL OR
ELECTRONIC COMMUNICATIONS 10/19%4. JL 2223-130
NC ATTY. REQUIRED

276. 08/24/98 VERDICT: GUILTY - INTERCEPTION QF WIRE, ORAL CR
ELECTRONIC COMMUNICATIONS 12/1996. JL 2223-131
NO ATTY. REQUIRED

277. 09/24/98 VERDICT: GUILTY - INTERCEPTICN OF WIRE, ORAL OR
ELECTRONIC COMMUNICATIONS 12/1996. JL 2223-132
NG ATTY. REQUIRED

278, 03/24/98 VERDICT: GUILTY - INTERCEPTION OF WIRE, ORAL OR
ELECTRONIC COMMUNICATIONS 12/1996. JL 2223-133
NO ATTY. REQUIRED

279. 09/24/9%8 VERDICT: GUILTY - POSSESSICN OF CRIMINAL TOOLS
JL 2223-134
NG ATTY. REQUIRED

280. 038/24/98 VERDICT: GUILTY - INTERCEPTION OF WIRE, ORAL OR



281.

282.

283.

304,

300.

302,

303.

301.

295.

314.

297.

08/24/98

09/24/98

09/24/98

08/28/98

09/29/98

09/29/98

09/29/98

09/25/98

09/29/98

09/29/98

09/29/98

ELECTRONIC COMMUNICATIONS 1/1995. JL 2223-135

NO ATTY. REQUIRED

VERDICT: GUILTY - INTERCEPTICN OF WIRE, ORAL OR
ELECTRONIC COMMUNICATICNS 12/1996. JL 2223-136
NG ATTY. REQUIRED

VERDICT FORM - UNSIGNED JL, 2223-137
NO ATTY. REQUIRED

* ON 8/24, JURY FCUND DEFENDANT GUILTY OF
AGGRAVATED MURDER, COUNT 1, W/FIREARM
SPECIFICATION; INTERCEPTION OF WIRE, ORAL OR
ELECTRONIC COMMUNICATICNS, COUNTS 2, 3, 4 AND 5 OF
SUFFLEMENT 1, COUNT 7 COF SUPPLEMENT 2, AND COUNT 8
OF SUPPLEMENT 3; AND POSSESSING CRIMINAL TOOLS,
COUNT & OF SUPPLEMENT 1, ALL OCCURRING AFTER JULY
1, 1996, i ORDERED
CEFENDANT BE COMMITTED TQ DEPT. OF REHARILITATION
FOR THE REMAINDER OF HIS NATURAL LIFE FCR
AGGRAVATED MURDER, A SPECIAL FELONY; 2 YEARS FOR
INTERCEPTICN OF WIRE, ORAL OR ELECTRONIC
COMMUNICATIONS ON EACH OF 2 COUNTS, A FELONY OF
THE 3RD DEGREE; 1 AND 1/2 YEARS FOR INTERCEPTION
OF WIRE, CRAL OR ELECTRONIC COMMUNICATIONS ON EACH
OF 4 COUNTS, FELONIES OF THE 4TH. DEGREE, AND 1
YEAR FOR POSSESSING CRIMINAL TCOLS, A FELONY OF
THE 5TH. DEGREE. THE 3-YEAR MANDATORY
SENTENCE IS TO BE SERVED CONSECUTIVELY WITH
SENTENCE IN COUNT 1. SENTENCES IN COUNTS 2 AND 6
TC BE SERVED CONSECUTIVELY WITH EACH CTHER, AND
CONSECUTIVELY WITH SENTENCE IN COUNT 1. SENTENCES
IN COUNTS 3, 4, 5, 7 AND 8 TG BE SERVED _
CONCURRENTLY WITH EACH OTHER AND CONCURRENT WITH
SENTENCE IN COUNT 1. CREDIT FOR TIME SERVED WILL
BE CALCULATED.
COURT INFORMED DEFENDANT OF HIS RIGHT TO APPRAL.
JL 2222-9395/987, MFS.

NO ATTY. REQUIRED

I5 - JURY TRIAL

STENO FEE: $25.00.
NO ATTY. REQUIRED

S8TENO FEE: $25.00.
NC ATTY. REQUIRED

STENQ FEE: $25.00.
NO ATTY. REQUIRED

STENC FEE: $25.00,.
NO ATTY. REQUIRED

STENO FEE: $25.00.
NG ATTY. REQUIRED

STENO FEE: $25.00.
NO ATTY. REQUIRED

STENQ FEE: $25.00.
NG ATTY. REQUIRED



288.

299.

286.

294.

287.

288,

289,

290.

291.

292.

293,

313.

315.

318.

3l6.

317.

320.

319.

322,

09/29/98

08/29/98

09/25/98

09/29/98

09/29/98

09/29/98

08/23/98

08/29/98

08/29/98

09/29/98

09/29/98

10/05/98

10/13/98

10/20/98

10/20/98

10/20/98

10/21/98

10/21/98

11/05/98

STENC FEE: $25.00.
NO ATTY. REQUIRED

STENO FEE: $25.00.
NO ATTY. REQUIRED

STENO FEE: $25.00.
NG ATTY. REQUIRED

STENO FEE: $25.00.
NC ATTY. REQUIRED

STENC FEE: $25.00.
NO ATTY. REQUIRED

STENO FEE: $25.00.
NO ATTY. REQUIRED

STENO FEE: $25.00.
NG ATTY. REQUIRED

STENO FEE: 525.00.
NO ATTY., REQUIRED

STENQC FEE: $25.00.
NO ATTY. REQUIRED

STENO FEE: $25.00.
NO ATTY. REQUIRED

STENO FEE: 525.00.
NO ATTY. REQUIRED

SUBPOENA ISSUED TO: REX TODHUNTER - ROLLING ACRES
DODGE, INC. (MCCARTY)
NO ATTY. REQUIRED

SUBPCENA RETD. J.AND H.BROOKS 12.60
NO ATTY. REQUIRED

DOCKETING STATEMENT. {O"BRIEN)
KERRY M. O'BRIEN

CA #19327 NOTICE OF APPEAL. (G"BRIEN)
KERRY M. O'BRIEN

PRAECIPE TO COURT REPORTER FOR TRANSCRIPT OF
PROCEEDINGS. (O'BRIEN}
KERRY M. O'BRIEN

AFFIDAVIT OF INDIGENCY. {DEFENDANT)
KERRY M. O'BRIEN

DOCKETING STATEMENT. {O"BRIEN)
KERRY M. O'BRIEN

COURT DENIES DEFENDANT'S DECLARATION OF INDIGENCY
REQUEST, BASED UPON EVIDENCE IN AFFIDAVIT DATED
10/21/98. JL 2236-513 MFS

NO ATTY. REQUIRED



321.

323.

324.

326.

370.

426.

327.

328.

329.

330.

334.

331.

332.

333.

335.

336,

337.

338.

339.

11/05/98

11/18/98

11/24/98

02/26/99

02/26/93

02/26/99

08/23/00

10/08/02

07/02/03

08/14/04

10/2%/04

10/23/04

10/29/04

10/29/04

12/13/04

12/20/04

05/02/05

06/02/05

06/02/05

MOTION OF DELPHENIA GILBERT. (VARIAN, JR.)

DONALD S. VARIAN

ORDERED ATTORNEY GILBERT'S MOTION IS FREMATURE AND
IS DENIED AT THIS TIME. JL 2240-375 MFS
NO ATTY. REQUIRED

CRDERED TIME FOR FILING TRANSCRIPT OF PROCEEDINGS
EXTENDED FOR 30 DAYS, UNTIL DECEMBER 28, 199B8. JL
2242-276 MFS

NG ATTY. REQUIRED

TRANSCRIFT OF PROCEEDINGS FILED - VOL 1 THRU IV
NG ATTY. REQUIRED

SCANNING ERROR
CA #19%9327 LIST OF EXHIBITS
CA #19327 DECISION AND JOURNAL ENTRY FILED FROM
COURT OF APPEALS — JUDGMENT AFFIRMED
NO ATTY. REQUIRED

MOTICN & ORDER FOR RETURN OF EVIDENCE. *SEE
IMAGE* ME'S

LETTER RECEIVED FROM OHIO INNOCENCE PROJECT IN
REGARDS TO EXHIBITS OF THIS CASE.

CCURT CRDERS RETURN OF 15 ROLLS OF DIMES, & ROLLS
OF NICKELS, AND 8 ROLLS OF QUARTERS TC THE
DEFENDANT THRCUGH THE OFFICE CF HIS ATTCORNEY,

KERRY O'BRIEN. THIS PRCOPERTY WAS NCT EVIDENCE
CF ANY CRIME NOR IS IT CONTRABAND, IT SHOULD BE
RETURNED TO THE DEFENDANT. MFE'S

APPLICATION FCR DNA TESTING

COPY OF DNA TESTING APPLICATION SENT TO: SUMMIT
COUNTY FPROSECUTOR; OFFICE OF OHTIC PUBLIC DEFENDER;
OHICO ATTORNEY GENERAL

NCTICE OF APPEARANCE

MEMORANDUM IN SUPPORT OF APPLICATICN FOR
POST-CONVICTION DNA TESTING

STATE'S MEMORANDUM IN RESPONSE TO APPLICATION FOR
DNA TESTING
RICHARD S. KASAY

RESPONSE TO STATE'S BRIEF REGARDING APPLICATION
FOR POST- CONVICTION DNA TESTING
MARK GODSEY

ORDER DENYING MOTICN FCR POST-CONVICTION DNA
TESTING. MFS

CA #22718 WNOTICE OF APPEAL.
MARK GOCDSEY

DOCKETING STATEMENT



MARK GODSEY

340. 06/02/05 PRAECIFE TO COURT REPORTER
MARK GODSEY

341. 06/16/05 #22718 APPEAL DISMISSED.
342. 08/05/05 NOTICE OF APPEAL TO SUPREME COURT OF OHIC #22718

345. 02/08/07 STATE 'S MEMORANDUM.
RICHARD S. KASAY

344, 02/05/08 NOTICE IF APPEARANCE OF COUNSEL,
MARK GODSEY

343, 02/05/08 APPLICATION FOR DNA TESTING.
MARK GODSEY

346. 03/21/08 STATE'S MEMORANDUM IN CPPOSITION.
RICHARD S. KASAY

347. 04/08/08 RESPONSE TO STATE'S MEMORANDUM IN OPPOSITION.
MARK GODSEY

348. 06/02/08 ORDER DENYING SECOND APPLICATICN FOR DNA TESTING.
MFS
349, 07/01/08 CA #24296 NOTICE CF APPEAL.

DAVID BCOTH-ALDEN

350. 07/01/08 DCCKETING STATEMENT
DAVID BCOTH-ALDEN

357. 02/18/09 C.A, 24296: JUDGMENT AFFIRMED.

358. 06/18/10 MOTION FCR CONTINUANCE
RICHARD 5. KASAY

360. 06/21/10 ON 6-16-10, STATUS 6-24-10 @ 10 AM. REGARDING
REMAND FROM CHIO SUPREME CCURT. JH

359. 06/22/10 RESPONSE TO STATE'S MOTION FCR CONTINUANCE OF JUNE
24, 2010 STATUS CONFERENCE
DAVID BOOTH-ALDEN

361. 06/22/10 ORDER TRANSFER OF JUDGE: CASE IS TRANSFERRED FRCM
JUDGE CALL&HAN TC JUDGE HUNTER. LSC/JH/PAC

362. 06/30/10 ON 6-22-10, STATE'S MOTION FOR CONTINUANCE OF
6-24-10, STATUS HEARING CONT'D. 6-30-10 @ 2:30 PM.
JH

3e3. 07/07/10 ON 6-30-10, THIS CAME BEFORE THE COURT FCOR STATUS
CONFERENCE ON REMAND FROM THE OHIC SUPREME COURT
REGARDING HIS PETITION FOR PCST CONVICTICN DNA
TESTING. 1. DEFT.'S SUPPLEMENTAL BREIF IN
SUPPORT SHALL BE FILED BY 7-9-10. 2. STATE'S
SUPPLEMENTAL BRIEF IN QFPCSITICON BE FILED BY
8-9-10. 3. DEFT.'S REPLY BRIEF BE FILED BY
8-23-10. 4. CRAL ARGUMENTS WILL BE HEARD ON
9-1-10 @ 1:30 PM. DEFT.'S COUNSEL INDICATE THE
DEFT. HAS WAIVED HIS APPEARANCE AT THE ORAL



364.

365,

366.

367.

368.

369.

372.

373.

371.

374.

375.

377.

376.

378.

379,

380.

07/16/10

08/09/10

08/18/10

08/24/10

08/25/10

08/26/10

08/07/10

08/07/10

09/07/10

09/23/10

11/09/10

11/18/10

11/18/10

01/11/12

02/17/12

02/29/12

ARGUMENT SET. TS/JH

DEFENDANT DOUGLAS PRADE'S POST REMAND BRIEF IN
FURTHER SUPPORT OF AFPLICATICN FOR POST CONVICTION
DNA TESTING

STATE'S POST-REMAND BRIEF ON DNA TESTING.
MARY ANN J. KOVACH

UNOPPOSED MOTION FOR 3 DAY EXTENSION TC FILE REPLY
BRIEF.
DAVID BOCTH-ALDEN

FROPOSED ORDER: DEFT.'S UNOPPOSED MOTION FOR A
3-DAY EXTENSICN OF TIME TO FILE HIS BRIEF IS
GRANTED IN PART. ACCORDINGLY, THE DEFT.'S BRIEF
IN FURTHER SUPPORT OF APPLICATION FOR
POST-CONVICTION DNA TESTING IS DUE 8-25-10. JH

DEFT. 'S POST—~-REMAND REPLY BRIEF IN FURTHER SUPPORT
OF APPLICATION FOR POST-CONVICTION DNA TESTING:
DAVID BOOTH-ALDEN

STATE'S MCTICN AND SUBMISSTION OF ADDITIONAL
EXHIBIT 8
RICHARD S. KASAY

ORDER- ABJ AUTHORIZED FOR COQURT JH
ORDER- 8%.7 WKSU AUTHCORIZED FOR CCURT JH
ORDER- WAKR AUTHORIZED FOR COURT JH

CORDER GRANTING MOTICN FCR DNA TESTING. COURT
CRDERS COUNSEL FOR THE STATE & DEFENDANT SHALL
COMPLY W/FOLLCWING W/TN 45 DAYS. SEE IMAGE. JH

ORDER FOR MEDICAL TESTING. JH

STIPULATED PROTOCQOL, ORDER & ENTRY FOR RELEASE OF
BIOLOGICAL SAMPLES FOR DNA TESTING: SEE IMAGE.
JH

EXOTIBITS RELEASED FOR RE-TESTING AT DDC. ITEMS ARE
NOT TC BE RETURNED, BUT SENT TO BCI AFTER
RETESTING M. RANDLES, EVIDENCE CFFICER

COURT SETS AN IN-PERSON STATUS CONFERENCE 2-14-12
@ 2 PM. THE PARTIES SHALL SUBMIT A WRITEN REPORT
UFDATING THE COURT ON THE PARTIES' ACTIVITIES
SINCE THIS CCURT ISSUED ITS 9-23-10 CRDER,
INCLUDING THE STATUS OF DNA TESTING. SATD REPORT
TO BE DELIVERED TO THE COURT 10 DAYS IN ADVANCE OF
THE STATUS CONFERENCE. JH

ORDERED, COURT FINDS FURTHER DNA TESTING OF
CERTAIN ITEMS IS NECESSARY AND MAKES THE FOLLOWING
ORDER: DETAILS SEE IMAGE. STATUS CONFERENCE
4-18-1Z @ 2:30 PM. JH

STATE'S MOTION FOR ADDITIONAL Y-STR DNA TESTING.
FILED UNDER SEAL



381.

382.

383.

384.

385,

386,

387.

388,

389.

391.

392.

383.

390.

394.

395.

396.

397.

398.
399,

400,

402.

02/29/12

03/07/12

03/27/12

05/21/12

05/2z2/12

06/28/12

07/02/12

07/02/12

07/06/12

07/16/12

07/16/12

07/16/12

07/16/12

07/24/12

08/01/12

08/02/12

08/06/12

c8/10/12
08/22/12

08/23/12

08/30/12

RICHARD S. KASAY

JOURNAL ENTRY-FILED UNDER SEAL. JH

DEFT'S RESPONSE TC STATE'S MOTION FOR ADDITIONAL
DNA TESTING. FILED UNDER SEAL

MARK GODSEY

ORDER RE: Y STR DNA.

**CLERK'S NOTE: TRANSCRIPTS ARE IN COURT CF
APPEALS VAULT WITH FILE.

APPELLATE AND CRIMINAL FILES HELD IN APPELLATE
DIVISTON. ALL TRANSCRIPTS WITH EXHIBITS IN VAULT.
KA

CRDER FILED UNDER SEAL

PETITICN FOR PCOST CONVICTION RELIEF
CARRIE WOOD

EXHIBITS TO PETITION FILED UNDER SEAL.
CARRIE WOOD

CRDER FILED UNDER SEAL,

MOTICN FOR PERMISSION TO APPEAR PRO HAC VICE -
ERIN H. ABRAMS.

MOTION FOR PERMISSION TC APPEAR PRO HAC VICE -
MICHAE DE LEEUW.

MOTICN FOR PERMISSICN TC APPEAR PRO HAC VICE -
JENNIFER COLYER.

BRIEF FILED UNDER SEAL

BRIEF FILED IN UNDER SEAL.
MARY ANN J. KOVACH

MEMORANDUM FILED UNDER SEAL.
MARK GODSEY

08/02: COURT LIFTS GAG ORDER AND VACATES THE ORDER
CF SEAL PREVICQUSLY FILED, THE C.0.C. SHALL MEKE
ALL DOC'S PREVICUSLY FILED UNDER SEAL AVAILABLE
FOR IMAGING AND INSPECTION FORTHWITH. JH

MOTTION TC CONTINUE
LISA BRUBAKER GATES

ORDER GRANTING MCTICN TO CCNTINUE. JH

SUBPOENA ISSUED: WKYC CHANEEL 3

SUBPOENA RETURNED: WKYC CHANNEL 3 ATTN: KEEPER QF
THE RECORDS

MARY ANN J. KOVACH

ORDERED HEARING ON DEFT'S. MOTION FOR NEW TRIAL &
PETITION FOR POST- CONVICTION RELIEF RE-SET



401.

403.

404.

405.

406,

407.

408.

4009.

410.

411.

412.

413.

414.

415.

416.

417.

418.

09/C04/12

08/05/12

08/07/12

08/12/12

09/12/12

09/20/12

09/24/12

09/25/12
09/25/12

10/17/12

10/17/12

10/18/12

10/26/12

11/05/12

12/03/12

12/04/12

12/04/12

10-22-12 & 10-26-12, BOTH BEGINNING @ % AM., DEFT.

IS PERMITTED TO HAVE WITNESSES AVAILABLE FOR
HEARING VIA VIDEO LINK. ALL HEARINGC RELATED
MOTICNS SHALL BE FILED BY 9-14-12, AND ANY
RESPONSE BRIEFS SHALL RE FILED BY 9-24-12,.

WITNESS & EXHIBIT LISTS FOR THE HEARING SHALL BE
FILED BY 9-24-12, CIRRUCULUM VITAE FOR THE EXPERT
WITNESS SHALL BE EXCHANGED & FILED BY 8-31-12.

JH

MOTICN FCR RELEASE OF EXHIBIT
RICHARD S. KASAY

DOCKET ENTRY: CURRICULLUM VITAE FOR DEFENDANT'S
EXPERT WITNESSES

ORDER GRANTING MOTION FCR RELEASE OF STATE OF
EXHIBIT 178 TC THE SUMMIT CTY. PROSECUTOR'S OFFICE
PROPERTY OFFICE. JH

MOTION FOR RELEASE OF EXHIBIT
RICHARD S. KASAY

STATE'S MOTION FOR RELEASE CF STATE EXHIBITS
179-181 IS GRANTED. STATE EXHIBITS 179-181 SHALL
BE RELEASED TO SUMMIT COUNTY PROSECUTOR'S OFFICER
PROPERTY OFFICE. JH

SUBPOENA ISSUED: RECORDS CUSTODIAN WKYC TV3

WITNESS AND EXHIBIT LIST
MARY ANN J. KOVACH

DEFT.'S WITNESS LIST:
DEFT.'S EXHIBIT LIST:

STATE'S MOTICN IN LIMINE
BRAD GESSNER

ORDERED, MOTION FOR NEW TRIAL & PETITICN FCR
POST-CONVICTION RELIEF SHALL TAKE PLACE ON
10-22-12, AND 10-26-12, W/ANY REMAINING MATTERS ON
10-29-12 @ 9 AM. JH

CPPOSITION TC AND MOTICN TO STRIKE STATE'S MCTION
IN LIMINE

NOTICE OF FILING
LISA BRUBAKER GATES

TABLE CF EXHIBITS

POST-CONVICTION BRIEF
RICHARD 3. KASAY

PCST HEARING BRIEF IN SUPPORT OF DEFT'S PETITICN
FOR POST CONV. RELIEF OR, MOTION FCR NEW TRIAL.
MARK GODSEY

ATTACHMENT A TQO DEFT'S POST HEARING BRIEF IN
SUPPORT.



419.

421.

422.

424,

425.

420.

423.

427,

428.

429.

430.

431.

432,

433.

434.

435,

436.

437.

438.

439.

440.

441.

442.

443,

01/29/13

01/29/13

01/29/13

01/29/13

01/29/13

01/29/13

01/30/13

02/01/13
02/28/13

02/28/13

03/08/13
03/08/13
03/08/13
03/08/13
03/08/13
03/08/13
03/08/13
03/08/13
03/08/13
03/08/13

03/27/13

03/1%/14

03/1%/14

03/15/14

DOCKETING STATEMENT

PRAECIPE TO COURT REFORTER
RICHARD S. KASAY

MOTION FCOR STAY
RICHARD S. KASAY

ORDER ON DEFT'S PETITION FOR POST CONVICTICN
RELIEF OR MOTION FCR NEW TRIAL. MOTION APPRCVED:
SEE IMAGE JH

ORDER DENYING MOTICN TO STAY. JH

CA #26775 NOTICE COF APPEAL.
RICHARD S. KASAY

TRANSCRIPTS REMOVED FROM VAULT AND GIVEN TO THE
CLERK OF COURT OF APPEALS.

MOTION / OPPCSITION TO STATE'S MOTICN TC STAY.
DOCKETING STATEMENT

CA #26814 NOTICE CF APPEAL.
RICHARD S. KASAY

EXHIBIT LIST

EXHIBIT LIST

TRANSCRIPT OF PROCEEDINGS(VOL. 8 OF 8}
TRANSCRIPT OF PRCCEEDINGS (VOL.7 OF 7)
TRANSCRIPT OF PROCEEDINGS (VOL.6 OF 8)
TRANSCRIPT OF PRCCEEDINGS (VOL. 5 OQF 8)
TRANSCRIPT OF PROCEEDINGS (VOL. 4 OF 8)
TRANSCRIPT QF PROCEEDINGS (VOL. 3 OF 8)
TRANSCRIPT QF PROCEEDINGS (VOL. 2 OF 8)
TRANSCRIPT OF PROCEEDINGS (VOL. 1 OF 8)

C.A. 26814 DECISION AND JOURNAL ENTRY/CCURT OF
APPEALS: MOTICN FOR LEAVE TC APPEAL - DENIED.
APPEAL DISMISSED.

C.A. 26775 DECISICN AND JCURNAL ENTRY/COURT OF
APPEALS: JUDGMENT REVERSED & CAUSE REMANDED.

03/19: STATUS SET FOR 3/20/14 & 9AM. DEFT,
DOUGLAS E. PRADE IS ORDERED TO AFPEAR FOR SAID
STATUS. CC

MOTICN TC ISSUE CAPIAS
RICHARD S. KASAY



444,

445.

446.

447,

448.

449.

4320.

451.

452.

453.

454.

456.

455.

458.

462.

457.

463.

464,

465.

466.

03/21/14

03/21/14

03/21/14

03/21/14

03/21/14

03/21/14

03/21/14

04/17/14

04/17/14

04/17/14

07/23/14

07/23/14

07/24/14

07/25/14

07/25/14

07/28/14

07/28/14

07/28/14

07/28/14

07/28/14

W.A.K.R AUTHCRIZED TO TELEVISE, REOCRD OR TAKE

PHOTOS OF PROCEEDINGS CC

AKRON BEACCN JOURNAL AUTHORIZED TC TELEVISE,
RECORD OR TAKE PHOTOS CF PROCEEDINGS CC

WKYC CHANNEL 3 IS AUTHORIZED TO TELEVISE, RECORD
OR TAKE PHOTCS OF PRCOCEEDINGS CC

W.E.W.S CHANNEL 5 IS AUTHORIZED TO TELEVISE,
RECORD OR TAKE PHOTOS OF PRCCEEDINGS CC

FOX 8 NEWS I8 AUTHORIZED TO TELEVISE, RECORD OR
TAKE PHOTOS QF PROCEEDINGS CC

03/20: DEFT HELD IN §8.C.J. W/QUT BOND IN
PROTECTIVE CUSTODY OF 5.C.S8.0. BOND HEARING SET
FCR 4/4 @ 10AaM. CC

03/20: DEFT IS RELEASED FROM CUSTODY FORTHWITH IN
ACCORDANCE W/ SUPREME COURT ORDER, BOND HEARING
SET FOR 4/4/14 IS VACATED. CC

CA #27323 NCTICE OF AFPPEAL.
RICHARD 5. KASAY

DOCKETING STATEMENT

MOTION FOR LEAVE TO APPEAL
RICHARD S. KASAY

MOTION FOR STATUS HRG
RICHARD 5. KASAY

ON 7-23-14, COURT HAS BEEN ADVISED THAT THE CHIO
SUPREME COURT HAS NOT ACCEPTED THE APPEAL & DENIES
THE STAY. STATUS CONF. 7-25-14 @ 1:30 PM. CC

NQTICE OF APPEARANCE OF BRIAN HOWE FROM OHTO
INNCCENCE PROJECT.

BOND CRDER: TC BE HELD W/OUT BOND - DO NOT E.R,
RELEASE! HOLD IN PROTECTIVE CUSTODY - CONVICTION
RE-INSTATED. cc

DOUGLAS PRADE RESPONSE TC STATE'S MOTTION FOR
STATUS HEARING

DAVID BOCTH-ALDEN

WARRANT TC TRANSPCRT-LORAIN

TELEVISE/RECORD/PHOTOGRAPH COURT PROCEEDINGS:
WKYC - CHANNEL 3. CC

TELEVISE/RECORD/PHOTOGRAPE COURT PROCEEDINGS: FOX
8 - NEWS. CC

TELEVISE/RECORD/PHOTOGRAPH COURT PROCEEDINGS:
WAKR cc

TELEVISE/RECORD/PHOTCGRAPH COURT PROCEEDINGS:
WEWS - CHANNEL 5. CC



467.

468.

469.

470.

471.

472.

473.

474,

475,

476.

477.

478.

473,

480.

481.

492.

482,

483.

484.

07/28/14

07/29/14

08/14/14

08/15/14

08/18/14

08/20/14

08/21/14

10/0%/14

10/09/14

10/09/14

10/09/14

10/10/14

106/10/14

10/15/14

10/17/14

05/06/15

05/11/15
05/11/15

05/22/15

ON 7-25-14, ORDERED, DEFT. CONVICTIONS ARE
RE-INSTATED. TO BE RETURNED TC PRISON AS
PREVIOQUSLY ORDERED ON 9-24-28. REMANDED - TO BE
HELD IN PROTECTIVE CUSTODRY. CC

TELEVISE/RECCRD/PHOTOGRAPH COURT PROCEEDINGS:
AKRON BEACCN JOURNAL., CC

CA #27323 DECISICN AND JOURNAL ENTRY/COURT OF
APPEALS: APPEAL IS DISMISSED.

MOTION FOR RECONSIDERATION OF INTERLOCUTCRY CRDER
FCR NEW TRIAL

MOTION FOR REENTRY
DAVID BOOTH-ALDEM

STATE'S MEMORANDUM
RICHARD 5. KASAY .

ON 8-18-14, HEARING ON DEFENDANT'S MOTION FOR
RE-ENTRY OF NEW TRIAL ORDER ON 8-25-14 @ 9 AM.
REMATN TN CUSTODY OF SUMMIT COUNTY SHERIFF AT THE
SUMMIT COUNTY JAIL UNTIL FURTHER ORDER. CcC

MEMORANDUM IN CPPOSITION
DAVID BOOTH-ALDEN

TELEVISE/RECCRD/PHOTOGRAPH COURT PROCEEDINGS
WKYC -~ CHANNEL 3 NEWS CC

TELEVISE/RECCRD/PHOTOGRAPH COURT PROCEEDINGS: FOX
8 NEWS: CC

TELEVISE/RECCRD/PHOTOGRAPH CCURT PROCEEDINGS:
WCIO - CHANNEL 19 NEWS: cC

ON 10-3-14, COURT ON NOTIFICATICN FROM NINTH
DISTRICT COURT OF APPEALS ON ITS DECISION DENYING
THE MCTION FOR RECONSIDERATION. HEARING ON
PENDING MOTIONS 10-9-14 @ 1:30 P.M. cc

TELEVISE/RECORD/PHQTOGRAPH COURT PRCCEEDINGS:
AKRON BEACON JCURNAL ~ ED MEYERS. cc

ON 10-9%-14, ORDERED, DEFT. TO BE RETURNED TO
PRISON, F/W - TO CONTINUE SERVING THE PRISON TERM
AS ORDERED BY JUDGE SPICER. THE PRISON TO HOLD
THE DEFT. IN PROTECTIVE CUSTODY. SEE IMAGE. CC

**FILE RETURNED TC FILE ROCM - 18 VOLUMES COF
TRANSCRTIPTS IN OCASEK CIVIL VAULT. (MR)

TELEVISE /RECCRD/PHOTOGRAPH COURT PROCEEDINGS:
AKRON BEACCN JOURNAL CC

ORDER TO REMOVE/CONVEY
WARRANT TO REMOVE ISSUED-ALLEN CORRECTIONAL

DEFT TO BE HELD IN PROTECTIVE CUSTODY CC



485.

486.

487.

488,

490.

491.

489.

493.

494,

495.

496.

497.

498.

499,

500.

501.

502.

503.

504.

505.

506.

507.

06/05/15

06/05/15

06/12/15

06/12/15

06/12/15

06/12/15

06/12/15

06/18/15
06/18/15

08/06/15

08/13/15

08/20/15

10/22/15

10/22/15

10/23/15

10/26/15
10/26/15

10/26/15

11/05/15

11/05/15

11/05/15

11/05/15

SUPPLEMENTAL MEMORANDUM IN SUPPORT OF PETITICN FCR
POSTCONVICTION RELIEF AND IN THE ALTERNATIVE,
MOTION FOR A NEW TRIAL

STATE'S BRIEF ON DEFENDANT'S REQUEST FOR A NEW
TRIAL

BRAD GESSNER

TELEVISE/RECORD/PHOTOGRAPH COURT PROCEEDINGS: 19
ACTION NEWS. CC

TELEVISE/RECCRD/PHOTOGRAPH COURT PRCCEEDINGS: FOX
8 NEWS cC

TELEVISE/RECORD/PHOTOGRAPH COURT PROCEEDINGS:
CLEVELAND.COM/PLATN DEALER. CC

TELEVISE/RECORD/PHOTOGRAPH COURT PRCCEEDINGS:
SUMMIT CTY. PROSECUTOR'S OFFICE cc

TELEVISE/RECCRD/PHOTOGRAPH COURT PROCEEDINGS: WKYC
CHANNEL 3 NEWS CC

CRDER TC TRANSFORT
WARRANT TO TRANSPORT-ALLEN CORRECTIONAL

ORDER TELEPHONE STATUS CONF. SET 8-18-15 @ 1:30
PM. CC

DEFENDANT'S MOTION FOR RECONSIDERATION

CRDER COURT WILL WITHHOLD RULING ON THE MOTICN
UNTIL AFTER ORAL ARGUMENTS ARE MADE FOR & AGAINET
THE MOTION ON 11-4-15. CC

DOCKET ENTRY: UPDATED CURRICULUM VITAE OF
DEFENDANT 'S DNA EXPERTS

EXHIBIT LIST

WITNESS LIST
BRAD GESSNER

CRDER 'TO REMOVE/CCNVEY
WARRANT TO REMOVE ISSUED-ALLEN CORRECTIONAL

DEFENDANT 'S MOTION TO SUPPLEMENT THE RECORD WITH
UPDATED INFORMATICN ON FORENSIC BITEMARK ANALSTS

TELEVISE/RECORD/PHOTOGRAPH COURT PROCEEDINGS:
AKRON BEACON JOURNAL

TELEVISE /RECCORD/PHOTOGRAPH COURT PROCEEDINGS:
WKYC-CHANNEL 3 NEWS

TELEVISE/RECORD/PEOTOCRAPH COURT PROCEEDINGS:
CLEVELAND.COM/PLATN DEALER

TELEVISE/RECORD/PHOTOGRAPH COURT PROCEEDINGS: FOX



8 NEWS

508, 11/06/15 RELEASE CF EXHIBITS TC COURT. (MR} (CRV-J CA
26775) 4/15/16 READMITTED UNDER CA 28153 (MR)

509. 11/16/15% CORDER TO TRANSPORT
510. 11/16/15 WARRANT TO TRANSPORT-ALLEN CORRECTIONAL
511. 12/04/15 STATE'S BRIEF REGARDING DNA AND DEFENDANT'S
REQUEST FOR NEW TRIAL
GREGORY W. PEACOCK

512. 12/04/15 STATE'S BRIEF ON BITE MARK EVIDENCE
GREGORY W. PEACOCK

513. 12/07/15 DEFENDANT DOUGLAS PRADE'S POST HEARING BRIEF ON
DNA EVIDENCE

514. 12/14/15 MOTICON FOR LEAVE TO SUBMIT REPLY BRIEF
515. 12/31/15 ALL REPLY BRIEFS DUE BY 1/15/15. (SIC} cc

516. 01/15/16 REPLY TO STATE'S BRIEEF REGARDING DMA AND REQUEST
FOR NEW TRIAL

517. 01/15/16 STATE'S FINAL REBUTTAL ARGUMENT
518. 02/23/1¢ NQTICE OF SUPPLEMENTAL BITE-MARK EVIDENCE

513. 02/26/1¢6 RESPONSE TO SUPLEMENTAL BITE MARK EVIDENCE
GREGORY W. PEACOCK

520. 03/11/1¢6 ORDER RE MOTICN FOR NEW TRIAL

521. 04/07/16 COURT OF APPEALS DCCKETING STATEMENT

522, 04/07/16 NOTICE OF APPEAL.

523. 04/15/16 LIST OF EXHIBITS

524. 04/21/16 TRANSCRIPT QF PRCCEEDINGS

525. 04/21/16 TRANSCRIPT OF PRCCEEDINGS

526. 04/21/16 TRANSCRIPT OF PRCCEEDINGS

527. 05/25/16 18 VOLUMES OF TRANSCRIPTS SIGNED OUT TO CCOURT OF

APPEALS CLERK. (MR) RETURN TO OCASEK CIVIIL, VAULT

~—= All Services -—-

Issued Number Status Served SAmount Party

02-27-1998 SERVED 03-04-1998 3.00 360 MULL AVENUE
03-27-1998 SERVED 04-01-1988 3.00 360 MULL AVENUE
05-05-1998 3.00 360 MULL AVENUE
05-26-1998 SERVED 05-27-1528 3.00 360 MULL AVENUE
09-24-1998 SERVED 09-25-1928 33.30 LCRAIN CORRECTIONAL INST,
07-28-2014 58852 SERVED 10-23-2014 106.00 PRADE, DOUGLAS E.

05-11-2015 69251 SERVED 06-11-2015 306.00 PRADE, DCUCLAS E.



Issued Number Status Served $Amount Party

0e-18-2015 70791 SERVED 06-16-2015 306.00 PRADE, DCUGLAS E.
10-26-2015 75861 SERVED 10-29-2015 306.00 PRADE, DOUGLAS E.
11-16-2015 76613 SERVED 11-17-2013 306.00 PRADE, DOUGLAS E.
05-31-2016 842954 0.00 PRADE, DOUGLAS E.

The State of Ohio, Summit County

I, the undersigned, Clerk of Court Of Cocmmon Pleas, in and for said
County, do hereby certify that the foregoing is a true transcript of the
Docket and Journal Entries and all the Proceedings of said Court in the
above entitled case.

IN THE TESTIMONY WHEREOF, I have hereuntc set my hand and
affixed the seal of said Court, at the Court Heuse in

Ohic, this

day of A.D.
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IN THE SUPREME COURT OF QHIO

STATE OF CHIO,
Appellee,

V8.

DOUGLAS PRADE,

Appellant,

On Appeal from the Summit County Court
of Appeals, Ninth Appellate District

Court of Appeals Case No. CA-26775

Trial Court Case No, CR-98 02 0463

14-0432

A i S N N S )

NOTICE OF APPEAL OF APPELLANT DOUGLAS PRADE

David Booth Alden (0006143)
{COUNSEL OF RECORD)
Lisa B. Gates (0040392)
JONES DAY
North Point
901 Lakeside Avenue
Cleveland, Ohio 44114
Phone: (216) 586-3939
Fax: (216)579-0212
dbalden@jonesday.com
Igates@jonesday.com
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53 University Avenue
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STATE OF QHIO
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NOTICE OF APPEAL OF APPELLANT DOUGL

AS PRADE

Appellant, Donglas Prade, hereby gives notice of his appeal to the Supreme Court of

Ohio from the judgnient of the Summit County Court of Appeals; Ninth Appellate District,

entered in Court of Appeals Case No. CA-26775, on March 19, 2013.

This case involves a substantial constitutional question, a felony, and/or a question of

public or great general interest.

Respectfully submitted,

Lisa B. Gates (0040392)
JONES DAY

North Point

901 Lakeside Avenug
Cleveland, Ohio 44114
Phone: (216) 586-3939
Fax: (216)579-0212
dbalden@jonesday.com
lgates@jonesday.com

Mark A. Godsey (0074484)

THE OHIO INNOCENCE PROJECT
University of Cincinnati College of Law
P. O. Box 210040

Cincinnati, Ohic 45220-0040

Phone: (513) 556-6805

Fax: (513) 556-2391
markgodsey@gmail.com

ATTORNEYS FOR APPELLANT
DOUGLAS PRADE



CERTIFICATE QF SERVICE

I hereby certify that a copy of the foregoing was sent by regular U.S. Mail this 19th day
of March, 2013 to the following:
Richard 8. Kasay
Summit County Prosecutor’s Office
53 University Avenue
Akron, Ohio 44308

Attomney for Appellee

State of Ohio
Ofpiqof the Attorneys for Appellant (v .
Domglas Prade
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO,
Plaintiff-Appellee,
V.
DOUGLAS PRADE,

Defendant-Appellant.

Supreme Court Case No. 2014-0432
On Appeal From The
Ninth Appellate District

Court of Appeals Case No. 26775

)

)

)

) Summit County Court of Appeals
)

)

)

)

APPELLANT DOUGLAS PRADE’S
MEMORANDUM IN SUPPORT OF JURISDICTION

David Booth Alden (Ohio Bar #6,143
(Counsel of Record)

Lisa B. Gates (Ohio Bar #40,392)
JONES DAY

North Point, 901 Lakeside Avenue
Cleveland, Ohio 44114

Telephone: (216) 586-3939
Facsimile: (216) §79-0212
dbalden@jonesday.com

Igates@jonesday.com

Mark Godsey (Ohio Bar #74,484)
OHIO INNOCENCE PROJECT
Univ. of Cincinnati College of Law
Post Office Box 210040
Cincinnati, Ohio 45221
Telephone: (513) 556-0752

markgodsey@egmail.com

Attorneys For Appellant
Douglas Prade

) Sherri Bevan Walsh (Ohio Bar #30,038)

Summit County Prosecutor

Richard S. Kasay (Ohio Bar #13,952)
Assistant Summit County Prosecutor
{Counsel of Record)

Summit County Safety Building

53 University Avenue

Akron, Ghio 44308

Telephone: (330) 643-2800

kasay@prosecutor.summitoh.net

Attorneys For Appellee
The State of Okio

FILED
MAY 05 2p14

9 LERK OF GG&HT

L SUPRENE coy URT OF Oty |




JABLE OF CONTENTS

THIS CASE PRESENTS ISSUES OF GREAT PUBLIC IMPORTANCE.............. 1
STATEMENT OF THE CASE AND FACTS..coo.occcoeenreeeecorensoroeees e e s 2
A. Dr. Prade’s Murder And Mr. Prade’s Trial And Conviction...................... 2
B. Mr. Prade’s DNA Testing Application And The Rulings Below...................... 4
ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW .....ooooooev 7

Proposition of Law No. 1: A petitioner seeking to establish “actual

innocence” under R.C. 2953.21(A) based on new DNA test results

need not rele out the possibility of “contamination” and, instead,

must provide clear and convincing evidence that a reasonable juror,

when considering the new DNA evidence in the context of all other

admissible evidence, would have reasonable doubt as ¢o the

petitioner’s guilt................ T L L h LS R4 s rae R om 44RO b S84t e smms s sner et e neaee b e enese s 7

Proposition of Law No. 2: A trial court does not abuse its discretion in

granting a petition for postconviction relief and exonerating the

petitioner when new DNA testing of critical physieal evidence

that was likely to have the perpetrator’s DNA produces results

that definitively exclude the petitioner. ...................coocooooeooo st ees 10

Proposition of Law No. 3: A trial court order granting a petition
for posteonviction relief and finding the petitioner
“actually innocent” under R.C. 2953.21(A) is a “final verdict”

from which the State cannot appeal under R.C. 2945.67(A) oo eer v 13
CONCLUSION .....coovrtrmmnin s scescsssssessesssssssssssessesssrasessosssssseseesessessessseessssssesessose oo w15
APPENDIX

State v. Prade, 9th Dist. Summit No, 26775, 2014-Chio-1035, Decision And Journal Entry

State v. Prade, Summit County Common Pleas No. CR 98 02 0468 (Jan. 29, 2013), Order
On Defendant’s Petition For Post-conviction Relief Or Motiou For New Trial



THIS CASE PRESENTS ISSUES OF GREAT PUBLIC IMPORTANCE

This case involves an Akron police captain charged with murdering his physician ex-wife.
It was the subject of non-stop news coverage before, during, and after the September 1998 trial,
and NBC devoted an hour-long Dateline NBC episode to it. Front-page coverage continued
(1) when this case was one of thirty the Columbus Disparch selected as candidates for new DNA
testing after Ohio amended iis DNA-testing statute in 2006, (2) through years of legal wrangling
required to allow new DNA testing (including a successtul gppeal to this Court), (3) during the
October 2012 postconviction relief hearing and January 29, 2013, exoneration, and (4) with the
court of appeals’ March 19, 2014, reversal. This high-profile case presents the question of
whether a man the postconviction trial court exonerated as “actually innocent” may spend the
rest of his life in prison—an unprecedented set of facts that alone warrant this Court’s review.

But this case also presents issues of great and ongoing public importance. First, this
Court should articulate the substantive standard for granting postconviction petitions involving
new evidence. Consistent with the postconviction relief statute, R.C. 2953.21(A), the trial court
assessed what a reasonable juror applying the reasonable doubt standard would do if presented
with all admissible evidence, including the new DNA evidence definitively excluding Mr, Prade
as the source of male DNA found over Dr. Prade’s killer’s bite mark. In contrast, the court of
appeals majority engaged in a protracted analysis of whether Mr. Prade proved that the new male
DNA identified over the killer’s bite mark was the killer's, rather than third party
“contamination” unrelated to the crime—a showing that would establish factual innocence to a
100% certainty. With a Y-STR DNA exclusion based on a partial profile, however, the State
nearly always can, as it did here and has done in other cases, assert that the DNA is meaningless

“contamination.” By insisting that Mr. Prade foreclose the possibility of “contamination,” the



court of appeals required a showing of factual innccence and, thus, erred by ignoring the
reasonable doubt standard that governs R.C. 2953.21(A) determinations.

Second, this Court should clarify and explain the deference that courts reviewing for
abuse of discretion owe to fact findings by triers of fact who heard live witnesses, The court of
appeals majority below gave no deference to the postconviction trial court’s fact findings.
Instead, and as the “concurring” judge observed, the majority conducted what transparently was
a de novo review in which it improperly reweighed the evidence and substituted its own
(erroneous) findings for the trial court’s. Indeed, the only deference the court of appeals
majority afforded was to the original jury’s verdict, which was error becayse R.C. 2953.21(A)’s
essential purpose is to have the postconviction trial court judge review and assess both the old
and the new evidence. Allowing a speculative “contamination” claim to outweigh a definitive
DNA exclusion as the majority did below improperly ignores DNA evidence's “unparalleled
ability . . . to exonerate the wrongfully convicted.” Marylandv. King, _ U.S.__,1338.Ct.
1958, 1966, 186 L. Ed. 1 (2013) (internal quotations and citation omitted). That the trial court
and the court of appeals majority below reached opposite conclusions weighing the same DNA
evidence definitively excluding Mr. Prade highlights the need for this Court’s guidance.

Third, this case presents the novel, important issue of whether a postconviction “actual
innocence” order is a “final verdict” that R.C. 2945.67(A) does not permit the State to appeal,

STATEMENT OF THE CASE AND FACTS

A, Dr. Prade’s Murder And Mr. Prade’s Trial And Conviction
——=_oni s aroer Andg vir. 1 rade’s Jrial And Conviction

On November 26, 1997, Dr. Margo Prade was fatally shot while parked in her van
outside her Akron medical offices, No one witnessed the murder. The killer’s gun was not

found. Dr. Prade apparently attempted to defend herself by using her arm to push the killer away.



The killer bit her arm so hard that, through two layers of clothing—Dr. Prade’s lab coat and
blouse—the killer’s teeth left an impression on her skin.

In February 1998, Dr. Prade’s ex-husband, Akron Police Captain Douglas Prade, was
charged with Dr. Prade’s murder. At his September 1998 trial, much of the State’s case was
testimony about the Prades’ difficult relationship before and after their April 1997 divorce.

The State’s DNA testing expert agreed that the lab coat over the bite mark on Dr. Prade’s
arm was “the best possible source of DNA evidence as to [Dr. Prade’s] killer’s identity.” Mr.
Prade’s dental expert testified that the killer “probably slobbered all over” the lab coat over the
bite mark. But the best available DNA testing technology in 1998 could not identify trace
amounts of one person’s DNA within large quantities of another person’s DNA. And, because
Dr. Prade’s lab coat over the bite mark was soaked with her blood, “the fact that there [was]
blood there and blood’s got a lot of DNA in it” ruled out detecting other DNA.

“The key physical evidence at trial was the bite mark that the killer made on Dr. Prade’s
arm through her lab coat and blouse.” State v. Prade, 126 Ohio St,3d 27, 2010-Ohio-1842, 930
N.E.2d 287, 3 (“Prade I"). One of the State’s experts said the bite mark “was made by Captain
Prade.” The other said the mark was “consistent with” Mr, Prade’s teeth, but thought “there’s
Just not enongh [evidence] to say one way or the other” that it was Mr. Prade’s. A defense
expert said that Mr, Prade’s loose denture meant “the act of biting for Mr. Prade, [wals a virtual
impossibility.” Jurors interviewed on Dateline NBC later stated that “[t]here’s no way [they]
could have convicted him without the bite mark.”

The State also offered testimony from two eye witnesses, One testified that he saw Mr.
Prade near the murder scene before the murder, but admitted that, although he learned of the

murder the day it occurred, e came forward nine months later after months of press coverage



that had featured Mr. Prade’s picture. The other was standing in the parking lot as the killer’s car
“peelfed] off” and, although he “didn’t pay it no attention” and did not identify anyone in two
police interviews in the months immediately after the murder, identified Mr. Prade as the man
inside the car in February 2008 during the witness’s third interview. Mr. Prade called an alibi
witness who said she saw Mr. Prade working out at roughly the time of the murder.

A jury convicted Mr. Prade, and the conviction was affirmed. State v. Prade, 139 Chio
App.3d 676, 745 N.E.2d 475 (9th Dist, 2000), appeal not accepted, 90 Ohio St.3d 1490, 739

N.E.2d 1816 (2000). Until January 29, 2013, Mr. Prade was incarcerated serving a life sentence,

B. Mr. Prade’s DNA Testing Apnlication And The Rulings Below

The DNA testing method used in connection with Mr. Prade’s 1998 trial has been
replaced by newer methods, including Y-chromosome STR or “Y-STR” testing. DNA evidence
now has an “unparalleled ability . . . to excnerate the wrongly convicted.” Maryland v, King,
U8, 133 8. Ct 1958, 1966, 186 L. Ed. 1 (2013) (citation omitted). It “has become the
"smoking gun’ in criminal trials” and “can be a powerful tool for conviction or ¢xoneration,”
State v. Crager, 116 Ohio St.3d 369, 2007-Ohio-6840, 879 N.E.2d 743, 7 89 (Pfeifer, J.,
dissenting), vacated and remanded, 557 U S. 930, 129 S, Ct. 2856, 174 L. Ed. 598 (2009),

In particular, Y-STR DNA testing technology detects only the male Y-chromosome and,
thus, can provide information about male DNA within large quantities of female DNA such as,
for example, the area of Dr. Prade’s Iab coat over her killer’s bite mark. DNA testing has
exonerated over 250 wrongfully convicted persons, including seventeen who had been sentenced
t0'death. See Brandon L. Garrett, Convicting The Innocent: Where Criminal Prosecutions Go
Wrong at 5 (Harv. Univ, Press 2011). Eleven Ohioans who were wrongfully convicted have
been exonerated by DNA testing, including six whose cases, like this one, were part of the

Columbus Dispatch’s series.



On February 5, 2008, Mr, Prade filed the DNA testing application involved here, which
the Summit County Prosecutor’s Office opposed. The trial court, the Honorable Mary Spicer,
denied the application, finding that the 1998 DNA testing over the killer’s bite mark identifying
only Dr. Prade’s biood was a “prior definitive DNA test” that barred new DNA testing under R.C.
2953.74(A). The court of appeals affirmed. Staze v. Prade, 9th Dist. Summit No, 24296, 2009-
Ohio-704. This Court reversed, finding that the DNA test results using outdated methods were
“meaningless” and did not bar new testing that might “provide new information that [previously]
was not able to be detected.” Prade 7, 2010-Ohio-1 842,99 19, 23. This Court remanded for a
determination of whether “new DNA testing would be outcome-determinative.” Id. at 9 28.

On remand, the trial court, the Honorable Judy Hunter, after briefing and a hearing,
determined that new DNA test results conld be “outcome determinative” and, in a September 23,
2010, order, directed that new DNA testing should go forward. In 2011 and early 2012, DNA
Diagnostics Center (“DDC”) tested samples from a roughly 2.5 inch by 2 inch cutting from Dr.
Prade’s lab coat over the bite mark that had been excised by the FBI's forensic laboratory in
carly 1998 and stored separately in an evidence envelope thereafter. One sample was from the
center of the bite mark and revealed a single, partial male DNA profile from which Mr. Prade
was definitively excluded as the source. Another sample consisted of the remaining extract from
the first sample and that from three other areas within the bite mark. It showed two partial male
DNA profiles from which, again, Mr. Prade was definitively excluded. The State then demanded
testing by its own laboratory, the Ohio Bureau of Criminal Identification & Investigation
("BCI&D™), to test the State’s assertion that DDC’s results reflected nothing more than
contamination of the lab coat with stray male DNA. BCI&I’s “contamination testing” revealed

zero DNA in all tested areas on the lab coat outside the bite mark,



On June 29, 2012, Mr. Prade filed a petition for postconviction relief or, in the alternative,
a motion for a new trial. In October 2012, Judge Hunter conducted an evi dentiary hearing in
which she heard testimony from (1) four Ph.D. forensic experts with expertise in DNA testing,
two called by the defense and two called by the State; (2) two bite mark identification experts,
one celled by the defense and one by the State; and (3) an eyewitness identification expert called
by the defense. The hearing lasted four days. The transcript exceeded 1,100 pages.

On January 29, 2013, Judge Hunter issued her 25-page order exonerating Mr. Prade
because he is “actually innocent” and, in the alternative, granting him a new trial.! (1/29/13
Order at 21, 25). Assessing the experts’ opinions regarding the male DNA found over the
killer’s bite mark, she made six specific fact findings explaining her conclusion that a reasonable
juror likely would reject the State’s theory that the DNA was mere “contamination” and, instead,
find some of the DNA was from the killer, which would mean that Mr. Prade is innocent. (id
at9). Addressing the new expert testimony regarding bite mark identification—¢he only physical
evidence tying Mr. Prade to the crime in 1998—she found that it “call{ed] into serious question
the overall scientific basis for bite-mark identification testimony and, thus, the overall scientific
basis for bite-mark identification testimony given . . . in the 1998 trial.” (Id. at 13), The trial
court also reviewed the eyewitness testimony, finding it subject to legitimate question, as well as
the circumstantial evidence relating to the Prades’ marital problems. She concluded that none of

thiz evidence sufficed to establish guilt beyond reasonable doubt given that (1) the only physical

'In February 2013, the State moved for leave to appeal the new trial order. In March 2013, the
court of appeals denied the motion because the new. trial order was not yet final. As detailed in
Mr. Prade’s amended motion to stay filed in this Court, the same day the court of appeals
released the ruling below, March 19, 2014, the State moved {o have Mr. Prade incarcerated
without bail, arguing that, in denying the State’s motion for leave to appeal the new trial order,
the court of appeals’ March 2013 journal entry had somehow voided the new trial order. The
next day, the trial court, the Honorable Christine Croce, had Mr. Prade incarcerated, Later that
day, this Court issued a temporary stay, which it extended on April 23, 2014,



evidence that had tied Mr. Prade to the murder—the bite mark identification testimony-—was
discredited and (2) new physical evidence—that the male DNA found over the killer's bite mark
was not Mr, Prade’s-—strongly pointed toward innocence.

On appeal, the Ninth District Court of Appeals majority, purporting to review for abuse
of discretion, rejected the defense forensic experis’ opinions regarding the most likely source of
the male DNA found over the killer’s bite mark, reviewed the circurmnstantial evidence presented
at trial and, deferring to the original jury’s verdict rather than the postconviction trial court,
reversed. Prade I1, 2014-Ohio-1035, 99 18, 112, 121, 130, Judge Belfance, “concurring in the
judgment,” found “the trial court’s reasoning process [to be] logical,” but found that the triai
court abused its discretion because, after finding the defense DNA experts more credible, it
purportedly weighed the evidence “from the perspective of a reasonable factfinder wheo did not
have the State’s DNA expert testimony before it.” Id, at T4 134, 135, Yet the trial court did not
say that it excised the State’s DNA experts’ opinions from its anelysis when determining what a
reasonable juror would conclude. Moreover, and although her opinion is not labeled as such,
Judge Belfance dissented in part because, rather than “undertakfing] a de novo review of the

evidence [Jor impos[ing] [her] own reasoning process upon the trial court” as the majority did,

she would have remanded for the trial court to weigh the evidence as instructed, Jd at 9] 144-45.

On April 23, 2014, this Court stayed the mandate below pending its determination of jurisdiction.

ARGUMENT IN SUPPORT QF PROPOSITIONS OF LAW
A s SRR URI U IR OSITIUNS OF LAW

Proposition of Law No. 1: A petitioner seeking to establish “actual innocence” under
R.C. 2953.21(A) based on new DNA test resulis need not rule out the possibility of
“contamination” and, instead, must provide clear and convincing evidence that a
reasonable juror, when considering the new DNA evidence in the context of all other
admissible evidence, would have reasonable deubt as te the petitioner’s guiit,

Ohio’s postconviction relief statute provides that the trial court should grant the petition

when there is “clear and convincing evidence” of “actual innocence,” a statutorily defined term
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meaning that, had the new DNA test results “been presented at trial, and had those results been
analyzed in the context of and upon consideration of all available admissible evidence related to
the person’s case . . . , no reasonable factfinder would have found the petitioner guilty.” R.C.
2953.21(A)(1)(a), (b). The trial court below, recognizing that what a reasonable juror would do
necessarily requires measuring the evidence against the applicable “beyond reasonable doubt™
standard, correctly applied an objective standard: whether a reasonable juror would have found
Mr. Prade guilty beyond a reasonable doubt. (See 1/29/13 Order at21, 25),

Here, with the bite mark identification testimony that was central to the original jury’s
determination discredited, if the new exclusions of Mr. Prade from the male DNA found over the
killer’s bite mark had been available at trial, no reasonable jurer would have convicted, It was
undisputed that (1) Dr. Prade’s killer bit her violently during the murder; (2) the mouth and
saliva are rich DNA sources, so0 a violent bite would leave g substantial quantity of DNA on the
lab coat; (3) DNA deposited by casual touching is a weak DNA source; (4) of the five locations
on the lab coat tested, the only male DNA found was over the killer’s bite mark; (5) the sample
from a cutting in the middle of the bite mark yielded a single male DNA profile from which Mr,
Prade was definitively excluded; and (6) the sample mixing extract from four cuttings within the
bite mark yielded two male profiles, with Mr. Prade being definitively excluded from both. The
dispute would be between (a) defense experts opining that some of the male DNA found over the
killer's violent bite was the killer’s, so Mr. Prade is innocent, and (b) the State’s experts’ opining
that, while the DNA could have been the killer’s (so the defendant may be innocent), it likely all
came from the weak DNA source, but they cannot say how or why. There would have been
reasonable doubt of Mr, Prade’s guilt if the jury credited the State’s DNA experts and no doubt

at all as to his innocence if they credited the defense DNA experts,



The court of appeals majority, however, seizing upon the State’s speculative
“contamination” claims and seeking “absolute conclusions,” improperly required Mr. Prade to
prove factual innocence, not clear and convincing evidence of reasonable doubt asR.C.
2953.21(A) requires. While admitting that it could not say “with absolute certainty” that the
DNA found over the killer’s bite mark was not the killer's—a statement that itself suggests
doubt—the court of appeals found that the DNA evidence could safely be ignored because it
“generate[s] more questions than answers,” did not yield an “absolute conclusion,” and produced
results that “were far from clear.” Prade 11, 2014-Ohio-1035, 19112, 120, 130. Yet, even if the
court of appeals” one-sided reassessment of the DNA evidence were cormrect (and it is not), a
showing of “actual innocence” under R.C. 2953.21(A) does not require “absoluie conclusions,”
Instead, meaningful “questions” may establish “actual innocence” because the defendant’s
burden is to provide_clear and convincing evidence that, “in light of the new evidence, no
reasonable juror would find him guilty beyond a reasonable doubt—or, to remove the double
negative, that ... any reasonable juror would have reasonable doubt.” House v. Bell, 547 U.8S.
518, 338, 126 8. Ct. 2064, 165 L. Ed. 1 (2006) (interpreting the analogous federal standard).

Significantly, Summit County’s aggressive “contamination” claims here and in other
cases—an approach the court of appeals endorsed——makes it nearly impossible for a defendant to
prevail when there are definitive DNA exclusions that do not identify another person as the
perpetrator. This virtually always is the case with a Y-STR DNA exclusion because, unlike with
STR DNA testing for which the CODIS database allows matches to known individuals, Y-STR
profiles—particularly partial ones—do not permit positive identification of another suspect. In
any such case, the State can assert that the DNA is “contamination” unrelated to the crime and

then point to circumstantial evidence of guilt introduced at trial, Just as the Summit County



Prosecutor’s Office did here and has done in other cases. It made such a claim in its case against
Clarence Elkins, who remained imprisoned afier DNA tests excluded him and was released only
when the perpetrator later was positively identified. See State v. Ayers, 185 Ohio App.3d 168,
2009-Ohio-168, 923 N.E.2d 654, § 38 n.2 (8th Dist.) (describing facts of Elkins).

Proposition of Law Nu. 2: A trial court does not abuse its discretion in granting a petition
for postconviction relief and exonerating the petitioner when new DNA testing of critical

physical evidence that was likely to have the perpetrator’s DNA produces results that
definitively exclude the petitioner.

“Abuse-of-discretion review is deferential and does not permit an appellate court to
simply substitute its judgment for that of the trial court.” State v. Darmond, 135 Ohio St.3d 343,
2013-0hio-966, 986 N.E.2d 971,  34. “A trial court abuses its discretion when it makes g
decision that is unreasonable, unconscionable, or arbitrary.” Jd. “An abuse of discretion
involves far more than a difference in . . . opinion” in that “the result must be so palpably and
grossly violative of fact and logic that it evidences not the exercise of will but perversity of will,
not the exercise of judgment but defiance thereof, not the exercise of reason bur rather of passion
or bias.” State v. Jenkins, 15 Ohio 8t.3d 164, 222, 473 N.E.2d 264 (1984) (citation and intcrnal
guotations omitte_d). “A reviewing court should not overrule the trial court’s findings on a
petition for postconviction relief that is supported by competent and credible evidence.” State v.
Gondor, 112 Ohio St.3d 377, 2006-Ohio-6679, 860 N.E.2d 77, § 58. That is because only “[tThe
posteonviction judge sees and hears the live postconviction witnesses, and . . , she is therefore in
a much better position to weigh their credibility than are the appellate judges.” Jd at§ 55. And
where, gs here, the fact findings relate to complex scientific issues that were addressed by
forensic experts who testified before the fact finder, there is even more reason to defer to the

postconviction trial court judge who saw and heard live witnesses.
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But, as the “concurring” judge found, the court of appeals majority conducted its own de
novo review of the trial court’s fact findings, Prade 11, 2014-Ohio-1035, ¥ 144. The majority
candidly acknowledged its “exhaustive review of the record.” Jd. at Y112, It made new fact
findings, many of which simply were wrong. For example, multiple experts testified that the
killer’s bite would have left DNA on the lab coat and a preliminary test for amylase from saliva
was positive; but the majority found “there was never a shred of evidence in this case that the
kilier actually deposited saliva on the lab coat.” Jd at ¥ 117. This highlights the need for this
Court to explain the proper application of the abuse of discretion standard to fact findings from
fact finders who heard live testimony. Specifically, this Court should clarify that courts
reviewing for abuse of discretion—even in 2 high profile cases such as this one—may not simply
reweigh the evidence and, instead, must first make a threshold finding that the trial court’s
reasoning was unsound or that it acted in an unconscionable or arbitrary manner.

Moreover, after erroneously giving no deference to the postconviction trial court’s fuct
findings, the majority compounded the error by deferring to the original jury because the jury
supposedly “was in the best position to weigh the credibility of the eyewitnesses and to decide
what weight, if any, to accord the individual experts who testified at ... trial.” Jd at 9 112; see
also id. at § 128 (same). This stands the postconviction relief statute on its head. The statute’s
very purpose is to have the postconviction trial court assess what a reasonable juror would do
when assessing all of the evidence—both the evidence at the original trial and the new evidence
at the postconviction hearing—not to simply defer to the original jury that, by definition, did not
have the new evidence before it. See R.C. 2953.21(A)(1).

Further, the court of appeals majority made the error the “concurring” judge (erroneously)

asserts the trial court made. Prade I, 2014-Ohio-1035, ¥ 135. Namely, the majority parsed
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through the forensic experts® opinions sbout the DNA found over the killer's bite mark, picked a
“winner,” and then ignored the likely effect the “loser’s” forensic experts’ opinions would have
had on a reasonable juror. See id at 120, That is, as the “concurring” judge found,
impermissible because R.C. 2953.21(A) requires “consideration of all available admissible
evidence related to the person’s case.”

Make no mistake, however, the trial court below not only did not abuse its discretion, its
findings had abundant support in the record and, indeed, were correct, As detailed above at
page 8, many of the critical facts relating to the new DNA evidence—e.g., the fact of the bite, the
strength of a bite as 2 DNA source, the finding of male DNA over the killer’s bite mark, the
absence of male DNA elsewhere on the lab coat, the weakness of fouch as a DNA source, and
Mr. Prade’s definitive exclusion from having contributed the DNA found over the killer’s bite
mark—were undisputed. And two defense experts opined that the DNA found over the killer’s
bite mark most likely included the killer’s DNA, which means Mr. Prade is innocent,

The State’s forensic experts conceded that the male DNA over the killer’s bite mark
could have been the killer’s and was not Mr. Prade’s, but nonetheless opined that it likely was
“contamination.” As the trial court saw firsthand (and the court of appeals did not), however, the
State’s experts’ opinions—opinions the court of appeals adopted—wilted under cross-
examination. Why would a violent bite not have left behind substantial amounts of the biter’s
DNA? Neither the State’s experts nor the court of appeals can say. Why did every other area of
the iab coat tested show zero male DNA if, as the State’s experts opined, it was filled with stray
male DNA? Neither the State’s experts nor the court of appeals can'say. How is it that all DNA
found over the bite mark came from a weak source (touch DNA) and none came from a strong

one (saliva and the mouth)? Neither the State’s experts nor the court of appeals can say. How
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did the bite mark area of the lab coat become filled with only stray male DNA when the FBI’s
state-of-the-art forensic laboratory excised it shortly after the murder and it was preserved in an
evidence envelope thereafter? Again, neither the State’s experts nor the court of appeals can say.
In addition to the new DNA evidence, the only physical evidence at the first trial that had
tied Mr. Prade to the murder—the bite mark identification testimony from the State’s trial
experts—was discredited by postconviction bite mark identification testimeny. Agreeing with
the National Academy of Science’s 2009 assessment, the defense bite mark expert opined that
bite mark identification lacks scientific support and is unreliable, The State’s new bite mark
expert, although opining that such testimony can be useful in a narrow range of circumstances,
admitted that those circumstances were not present here. The majority simply ignored the
significance of this new evidence based on its dumbfounding conclusion that the original jury
“had much of the same information before it at trial that the [bite mark identification} experts at
the [postconviction relief] stage presented.” Prade II, 2014-Chio-1035, 9129,
Propesition of Law No. 3: A trial conrt order granting a petition for postconviction relief

and finding the petitioner “actually innocent” under R.C. 2953.21(A) is a “final verdict”
from which the State cannot appeal under R.C, 2945.67(A).

“Unless permitted by statute, the weight of authority in this country is against the right of
the government to bring error in & criminal case.” Stafe v. Simmons, 49 Ohio St. 305, 307, 31
N.E. 34 (1892). R.C. 2945.67(A), “an exception to the general rule,” allows the State to appeal
orders granting three types of motions in criminal actions (i.e., motions to dismiss, suppress, or
return seized property) and postconviction relief petitions, and “by leave . . . any other decision,
except the final verdict, of the trial court” (Emphasis added). The adverse rulings the State may

appeal as of right or by leave under R.C. 2945.67(A) are not appealable if the order is a “final

* State v. Arnett, 22 Ohio $t.3d 186, 188, 489 N.E.2d 284 (1986) (Celebrezze, C.J., dissenting),
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verdict.” State v. Hampton, 134 Ohio St.3d 447, 2012-Ohio-5688, 983 N.E.2d 324,99 15,25 In
re D.R., 8th Dist. Cuyahoga No, 100034, 2014-Ohio-832, ¥ 13 (grant of motion to dismiss was a
“final verdict” that could not be appealed); In re N.J,, 191 Ohio App.3d 97, 2010-Ohio-5791, 944
N.E.2d 1214, 1 19 (8th Dist.) (same). “A court order purporting to acquit a defendant due to the
state’s failure to establish venue is a “final verdict’ as that term is used in R.C. 2945.67(A), and
therefore the state may not appeal as of right from the order.” Hampton, 2012-Ohio-5688, § 25,

Because the trial court’s order below, after “conclud(ing] as 2 matter of law that [Mr.
Prade] is actually innocent,” “overturn[ed]” his criminal “conviction for aggravated murder”
(1/29/13 Order at 21), it was an non-appealable “final verdict” under R.C. 2945.67(A).* A
posteonviction proceeding “is a hybrid” because, although “civil in nature, it is a criminal
Judgment that is being attacked.” State v. Williams, 11th Dist. Trumbull No. 0105, 2008-Chio-
3257, 1 50 (Trapp, J., concurring in judgment), appeal not accepted, 120 Ohio St.3d 1453, 2008-
Ohio-6813, 898 N.E2d 968. AndR.C. 2945.67(A) refers and applies without distinction to
orders granting postconviction petitions along with orders in & “criminal case.”

This Court regularly has found that a “final verdict” under R.C. 2945 67(A) is not limited
to a jury verdict and includes directed judgments of acquittal that are substantively identical to
the order at issue here. For example, in State v. Keeton, 18 Ohio St.3d 379, 381, 481 N.E.2d 629
(1985), this Court found that a trial court’s directed judgment of acquittal entered at the close of
evidence was “a ‘final verdict’ within the meaning of R.C. 2945.67(A).” Similarly, in State ex
rel. Yates v. Court of Appeals, 32 Ohio St.3d 30, 32-33, 512 N.E.2d 343 (1987), this Court found

that a trial court’s judgment of acquittal entered after a jury verdict of guilty was a “final verdict”

3 This issue was not raised below, but “subject-matter jurisdiction goes to the power of the court
to adjudicate the merits,” and “it can never be waived and may be challenged at any time.”
Pratts v. Hurley, 102 Ohio St.3d 81, 2004-Ohio-1980, 806 N.E.2d 992, § 11 (citations omitted).
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the State could not appeal because the acquittal was “a factual determination of innocence and as
much a final verdict as any judgment of acquittal granted” at the close of either side’s evidence,
(Emphasis added.)

The trial court’s order below “overturn[ing]” Mr, Prade’s criminal conviction because he
is “actually innocent” was, like the order in Yates, a “factual determination of innocence.”
Although no court has addressed the issue, the order at issue here—one exonerating the
defendant, finding him “actually innocent” in a pestconviction relief proceeding, and vacating
his criminal conviction-—is properly a “final verdict” under R.C. 2945.67(A) just as the trial
courts’ judgments of acquittal were “final verdicts” in Keeton and Yates. And, given that “R.C,
2945.67(A) prevents an appeal of any final verdict,” id. at 32 (emphasis in original), the court of
appeals lacked jurisdiction to hear the State’s appeal from the trial court’s order below.

CONCLUSION
The Court should accept jurisdiction,
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{13} Appellant, the State of Ohio, appeals from the judgment of the Summit County

Court of Common Pleas, granting Appelles, Douglas Prade’s, petition for post-conviction relief,
This Court reverses.

1
{2} OnNovember 26, 1997, Dr. Margo Prade was severely bitten on the underside of
her upper, left arm, shot six times at close range, and lefi to die in the driver’s seat of her Dodge
Grend Caravan. The murder took place in the back parking lot of Margo’s medical office.
Security footage from the adjacent car dealership, while exceedingly poor in quality, captured
certain details surrounding the murder. Specificelly, the footage depicted: (1) 2 smell car waiting
in the medical office parking lot; (2) Margo’s ven entering the lot; (3) the smell car repositioning
itself while Margo parks her van alongside the fence separating her lot from the car dealership’s

lot; (4) a single, unidemifiable person exiting the small car, walking to the passenger’s side of
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Margo’s van, and entering it; and (5) that same person exiting the van, returning to the small car,
and driving away & short while Jater. Margo never exited her van. Rather, forensic evidence
showed that her killer entered the van on the front passenger’s side and murdered her while the
two were inside the van. Margo’s body was discovered more than an hour after her murder by e
medical assistant from her office,

{13} In 1998, Prade, Margo’s ex-hushand and an Akron Police Department Captain,
was indicted for her aggravated murder, He was also indicted for the possession of criminal
tools and the interception of Margo’s wire, oral, or electronic communications. The interception
charge stemmed from evidence that he had used a recording device to tape phome calls made or
received at the marital residence for a substantial amount of time, both before and afier Prade
and Margo’s divorce. One critical aspect of the case involved the bite mavk to Margo's left arm,
The bite mark left an impression on Margo’s lab coat as well as & bruise on her am.
Photographs of the bite mark were taken and Margo’s lab coat was sent to the FBI for DNA
testing.

{94} A serologist technician from the FBI cut out the bite mark section of Margo’s lab
coat (“the bite mark section™). The bite mark section was bigger than the bite mark Hself and
measured epproximately two and a half inches wide and between one to two inches high.'
Subsequently, a DNA examiner made three cuttings from inside the bite mark. The cuttings
were all approximately a quarter inch by & quarter inch in size and were taken from the left-hand
side, middle, and right-hand side of the bite mark. In July 1998, the FBI reported that it had
conducted polymerase chain reaction testing (“PCR testing™) on the three cuttings and, due to the

! Because the cutting was not symmeirical, one side of the bite mark section was higher than the
other side,




COPY

cnormous amount of Margo’s DNA that was present on the cuttings, only found DNA that was
consistent with Margo®s DNA.

{95} Once the FBI finished with the bite mark section, it was sent to the Serological
Research Institute (“SERI”) for further testing. To see if the bite mark section contained any
saliva (an expected source of epithalial cells for DNA testing), SERI mapped the entire bite mark
section for amylese, a component of saliva, The initial mapping showed the probuble presence
of amylase. Because dispositive confirmative testing was necessary, the scientists at SERI made
three additional cuttings of the bite mark section at the three areas indicating probable presence
of amylase. The cuttings were approximately a quarter inch by an eighth of an inch and were
taken from the middle of the rightmost side, the top of the lefimost side, and the bottom of the
leftmost side of the bite mark. Despite the initial mapping results, the confirmatory test indicated
that the cuttings were negative for amylase. SERI then performed PCR testing on the cuttings
and confirmed the FBI's finding that the only DNA found was consistent with Margo’s profile.
SERI reported its findings in September 1998,

{96} At trial, the jury heard a substantial amount of evidence about Margo and Prade’s
relationship as well as the results of the DNA testing. Additionally, the jury heard from three
dental experts tendered for the purpose of offering their expert opinion on the bite mark. Of the
Siate’s two experts, one testified that the bite mark was consistent with Prade’s dentition while
the other testified that Prade was the biter, Meanwhile, the defense expert testified that Prade
lacked the ability to bite anything forcefally due to the fact that he wore a poorly fitted upper
denture, which casily released under pressure. The Jjury also heard from two eyewitnesses who
placed Prade at the scene arouad the time of the murder. After several weeks of tria] and the

presentation of 53 witnesses, including Prade himself, the jury found Prade guilty on all counts.
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The trial court sentenced Prade to life in prison. Prade then appealed, and this Court affirmed his
convictions. State v. Prade, 139 Ohio Apn.3d 676 (9th Dist.2000).

{7t While serving his life sentence, Prede filed two applications for DNA testing
pursuant to R.C. 2953.71, et seq. Although DNA evidence had been admitted at trial, both of
Prade’s applications sought additionsl testing due to scientific advancements that had oceurred
since the trial. Specifically, Prade sought Y chromosome short tandem repest (*Y-STR™) testing,
witch, unlike PCR testing, allows for male DNA profiling when 2 small amount of male DNA
has been mixed with an overwhelming amount of female DNA. The second application for
testing ultimately resulted in the issuance of State v, Prade, 126 Ohio St.3d 27, 2010-Ohio-1842.
In Prade, the Ohio Supreme Court held that “definitive” prior DNA testing, within the meaning
of R.C, 2953.74(A}, had not occurred in this case due to the inherent limits of PCR testing.
Prade at § 15-23. Accordingly, the Supreme Court remandex the matter to the trial court for it to
conduct an apalysis under R.C. 2953.74(B) and 2953.71(L) and “consider whether new DNA
testing would be cutcome-determinative,” Jd. at § 28-30.

{8} On remand, both parties briefed the issue of whether new DNA testing would be
outcome~determinative in this matter. The trial court determined that there was “a strong
probability [] that no reasonable juror would find [Prade] guilty of aggravated murder” if a DNA
exclusion result could be obtained because the exclusion result, when analyzed in the context of
ali the admissible evidence in the case, would “compromise[] the foundation of the State's case.™
Consequently, the court granted Prade’s application for additional DNA testing,

{99} After the court grented the application, the bite mark section was sent to DNA
Diagnostics Center (“DDC”). DDC also received reference standards from both Margo and

Prade and five DWA extracts that the FBI had retained. Three of the extracts were from
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swabbings of the three cuttings made by the FBI in 1998, The other two extracts, labeled “Q6”
and “Q)7,” also were swabhings of the bite mark, but it was unclear to all involved whether they
were swebbings of the bite mark section or swabbings taken from the actual skin on Margo’s arm
during the autopsy. In any event, DDC performed Mini-Short Tandem Repeat (“Mini-STR”)
testing on all the extracts. The three extracts from the three FBI cuttings, as well as the extract
labeled “Q6,” produced no DNA at all. The extract labeled “Q7” produced 2 partial profile from
which Margo could not be excluded, as well as a Y (male) chromosome at the Amelo locus.
Although the Y chromosome could only have come from a male, DDC was unable to perform Y-
STR testing on the “Q7” sample because the extract was consumed during the testing process.
DDC then took additional cuttings from the bite mark section.

{918} DDC’s first cutting, labeled 19.A.1, measured no greater than seven-eighths of an
inch wide and high, but also overlapped the cuttings the FBI had made in two places,
Accordingly, the cutting (19.A.1) had two holes in it becanse those portions had already been
excised by the FBL. The cutting (19.A.1) encompassed the middle and right-hand side of the bite
mark, When DDC performed Y-STR testing on 19.A.1, the test uncovered a single, partial male
profile that did not match Prade’s profile. Consequently, DDC concluded that Prade was
exciuded as the source of the partial male profile it found in 19.A.1. Seeking to gain 2 more
complete profile, DDC then made three additionsl cuttings from areas surrounding the lefi-hand,
top, and right-hand edges of the hite mark and combined the DNA extract from those cuttings
(labeled 19.B.1) with remaining DNA extract fiom 19.A.1. DDC labeled the combined
extraction 19.A.2, The Y-STR testing on 19.A.2 uncovered at least two partial male profiles.

DDC determined, however, that neither partial profile matched Prade’s profile. Consequently,

Tyn e e A
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DDC concluded that Prade wes excluded as the source of the partial male profiles it found in
19.A.2. DDC reported its findings in January 2012,

{{11} After DDC reported its exclusion results, the State requested that further testing
be conducted by the Burean of Criminal Identification and Investigation (“BCI?). The trial court
agreed to permit the additional testing, and the bite mark section was sent to BCL BCY took a
cutting from the bite mark section directly next to DDC's cutting, nearest the middle of the bite
mark, The cutting, labeled 111.1, was then swabbed on its front and back side to create 1112
and 111.3, respectively. BCI performed Y-STR testing on all three items. On the cutting itself
(111.1), BCI was unable to obtain any male profile. On the two swabbings of the cutting (111.2
and 111.3), the testing uncovered partial male profiles, but BCI concluded that the profiles were
insufficient for comparison purposes because they each refumed resuits on less than three of the
sixteen loci used to conduct & Y chromosome profile.

{12} BCI also performed Y-STR testing on several different areas of Margo’s lab coat
after concerns arose thet the lab coat might contain any number of profiles, due to contamination.
BCI took four additional cuttings of the lab coat at: (1) the area just outside the bite mark section;
(2) the left forearm area; (3) the right arm area in the same spot where the bite mark had occurred
on the left; and (4) the back aren, nearest the bottom of the coat. The Y-STR testing performed
on all four cuttings did not uncover any male profile, partial or otherwise. BCI reported all of its
results in June 2012,

{913} After the completion of sll the testing, Prade filed his petition for post-conviction
relief (“PCR™ and, in the alternative, a motion for a new trigl. The State filed a brief in
opposition, and the court held a hearing on the matter. Numerous experts were presented at the

hearing and addressed the topics of the DNA results as well as the reliability of both bite mark
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identification testimony and eyewitness testimony.” After the hearing, both parties also Hled
post-hearing briefs. On January 29, 2013, the trial court issued its decision granting Prade’s PCR
petition and, in the alternative, his motion for new trial, Prade was discharged based upon the
court’s finding of actual mnocence,

{§14} The State now sppeals from the trial court’s judgment end raises a single
assignment of error for our review.

I
Assignment of Error

THE COURT ERRED IN GRANTING APPELLEE PRADE A DISCHARGE
UNDER R.C. 2633.23 AND R.C. 2953.21,

{15} In its sole assignment of error, the State argues that the txial court erred by
granting Prade’s PCR petition and ordering his discharge.” We agree.

{§16} Under R.C. 2953.23(A)(2), a trial court may entertain an untimely or successive
PCR petition only if'

{tihe petitioner was convicted of a felony, the petitioner is an offender for whom

DNA testing was performed * ¢ * and anslyzed in the coniext of and upon
consideration of all available admissible evidence related fo the immate’s case * *

? As set forth below, the PCR statute requires the results of new DNA testing to be “analyzed in
the context of and upon consideration of all available admissible evidence related to the inmate’s
case.” (Emphasis added.) R.C. 2953.23(A)2). Neither party below objected to the court’s
consideration of new expert evidence on subjects other than DNA (i.e., the subjects of bite mark
identification and eyewitness identification testimony) on the basis that the new evidence was
not “aveileble” at the time of Prade’s trial. Indeed, both parties actually presented expert
testimony regarding bite mark identificstion. This Court takes no position as to whether the
additional evidence the court aceepted constitutes “available” evidence within the meaning of the
PCR statwie. Because neither party objected to the evidence introduced below and because
neither party questions the propriety of that evidance on eppeal, this Court takes no position on.
the issue of whether it was proper for the trial court to accept new expert evidence that was
untelsted to the DNA results.

7 The trial conrt’s alternative ruling that Prade be granted a new tria! in the event this Court
reverses the PCR ruling is not at issue in this appeal.
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*, and the results of the DNA testing establish, by clear and convincing evidence,
actunl innocence of that felomy offense * * »,

The phrase “actual innocence”

means thet, had the results of the DNA testing conducted * * * been presented at

trial, and had those results been analyzed in the context of and upon consideration

of all available admissible evidence related to the person’s case * * *, po

reasonable factfinder would have found the petitioner guilty of the offense of

which the petitioner was convicted * * *,
R.C. 2953.21(A)(IXb). “Clear and convincing evidence requires a degree of proof that produces
a firm belief or conviction regarding the allegations sought 1o be proven.” State v. Gumner, Sth
Dist. Medina No. 95CA0111-M, 2006-Okio-5808, § 8. “It is intermediate, being more than a
mere preponderance, but not to the extent of such certainty as is required beyond a reasonsble
doubt as in criminal cases.” Cross v, Ledford, 161 Ohio St. 469, 477 (1954).

{517} Initially, we pause to consider the appropriate standard of review in this matter.
There is no question that, had Prade’s petition been timely filed under R.C. 2953.21, this Court
would review the trial court’s judgment for an abuse of discretion. See State v. Gondor, 112
Obio 8t.3d 377, 2006-Ohio-6679, § 58 (“We hold that a trial court’s decision granting or denying
a [PCR] petition filed pursuant to R.C. 2953.21 should be upheld absent an abuse of discretion *
* %) Because Prade’s petition was filed under R.C. 2953.23, however, the State argues that a
de novo standard of review applies. According to the State, actual innocence is a question of
law, as is the question of whether a trial court had the jurisdiction to review an untimely or
successive PCR petition under R.C. 2953.23.

{918} The burden that a PCR petitioner must satisfy to have his untimely or successive
petition considered under R.C. 2053.23(A)X2) is identical to the burden a timely petitioner must
satisfy to have his petition granted under R.C. 2953.21(AX1)(a). Both subsections rely upon the

same definition of “actual innocence™ and hoth require clear and convincing proof of actusl
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innocence with regard to DNA results that have been obtainad pursuant to R.C. 2953.71, et seq.
Compare R.C. 2953.21(A)(1){&) with R.C. 2953.23(A)2). It would make litfle sense for this
Court to apply a de novo standard to one and an abuse of discretion standard to the other when
both statutory subsections require the same showing. Moreover, this Court has only applied a de
nove siandard of review in PCR appeals in limited circumstences. This is not an appeal
involving a procedurally defective PCR petition, such as one that is barred by res judicate or that
fails to allege any of the grounds for relief set forth in R.C, 2953.23(A). Compare State v.
Childs, 9th Dist. Summit No. 25448, 2011-Okio-913, § 5-12; State v. Morris, 9th Dist, Summit
No. 24613, 2009-Ohlio-3183, § 5-9; State v. Samuels, 9th Dist. Summit No. 24370, 2009.Ohio-
1217, 4 3-7. Itis also not an appeal that requires this Court 1o engage in statutory interpretation.
Compare State v. Prade, 9th Dist. Summit No. 24296, 2009-Ohio-704, § 7-13, rev’d, 126 Ohio
St.3d 27, 2010-Obio-1842. Rather, this is an appeal from a petition that caused the trial judge to
receive extensive evidence, to hold a hearing, to weigh the credibility of all the evidence, and to
function in a gatekeeping role. Sez Gondor at § 51-58. As such, we reject the State’s argument
that a de novo standard of review is the appropriaie standard to apply here. This Court will
review the trial court’s decision to grant Prade’s PCR petition for an abuse of discretion. See
State v. Cleveland, Sth Dist. Lorain No, 08CA009406, 2009-Ohio-397, § 11-27.

{419} Our decision in this matter necessarily entails a review of the evidence presented
at the PCR hearing as well as the trial court’s decision in this matter. Because actual innocence
requires DNA results to be “analyzed in the context of and upon consideration of all available
admissible evidence relaied to the person’s case,” however, this Court also must review all of the
evidence presented at Prade’s trial. See R.C. 2953.21(A)(J){b). For contextua! purposes, we
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begin with the evidence presented at the trial, followed by the evidence submitted at the PCR
stage und the irigl court’s decision in this matter,
The Triel Evidence

{920} Prade and Margo met in 1974, when she was about 18 years old and he was about
28 years old. The two married in 1979 and hed two daughters during the course of the marriage.
Both achieved professional success while they were married, with Prede progressing tarough the
ranks of the Akron Police Department and Margo eventually esteblishing her own medical
practice. It was primarily Margo’s income, however, that allowed the couple to enjoy a higher
standard of living. Moreover, as time went on, it became clear to all involved that Prade and
Margo’s relationship was a troubled one,

{§21} Lillie Hendricks, Margo’s mother, testified that she and her daughter had a very
close relationship and that Margo expressed to her on several oceasions that she feared Prade.
Margo described to Hendricks how Prade would turn physical during their arguments by pushing
her head “way back” with his hand and using his hand to “push ber nose in.” Hendricks stated
that she personally heard Prade and Margo arguing a few times, including once after the divorce
when she heard Prade tell Margo, “[ylou fist faced bitch, nobody wants you.” According to
Hendricks, Margo never indicated that she feared anyone other than Prade.

{922} Several other fiiends and associates of Margo's also testified at trial regarding
Margo’s fear of Prade. Brenda Weems, a friend of Margo’s, testified that she wanted Margo and
the children to stay with her on at least one occasion after Margo described a fight she had with
Prade because it caused Weems to fear for Margo’s safety. Weems stated that Margo feared
Prade as did Dayne Amold (Margo's niece), Frances Fowler (Margo’s sister), Frances Ellison
(Margo's friend and the wife of 2 fellow officer of Prade’s), Joyce Foster (Margo’s cffice
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manager), and Donzella Anuszkiewicz (Margo’s fiend). Anuszkiewicz testified that, while
Margo and Prade were still married, Prade would often show up in uniform when Margo went
out to socialize with her friends. Anuszkiewicz stated that “[n}ormally fifteen minutes, hatf-hour
afier [Prade] would show up when we were out, * * * [Margo] would tell me that she had to go.”
On one particular occasion, Anuszkiewicz observed Prade “really staring [Margo] down™ while
she was talking to another man. Arnold, Fowler, Ellison, and Anuszkiewicz all testified that they
advised Margo to seck police intervention based on the things she described to them, but that
Margo never did so,

{§23} Annalisa Williams, Margo's divorce lawyer, testified that Margo first approached
her about separating from Prede in 1993, Williams testified that Margo was interested in a
separation rather than a divorce and had her draft a separation agreement on a few occasions.
Williams stated that she sent Prade several drafts of separation agreements over the years, but
that Prade never responded to them and Margo never wanted to follow through with the divorce.
According to Williams, “[a]lmost every year after 1993 Margo would come in * * * tof] say[]
things aren’t working out.” Finally, in December 1996, Margo decided that she wanted a
divorce, Williams testified that Margo had started seeing another mean at the time, had started
losing weight, and was “very happy” and ready “to have a new life and start all over.”

{§24} Al Strong testified that he began dating Margo in June 1996, before she and Prade
divorced, Although Prade still lived with Margo at the time, Margo assured Strong that her
relationship with Prade had been over for about two years and that she plammed to divorce him.
Directly after Margo filed for divorce, she and Strong attended the First Night event in Akron
where one of Margo’s daughters was scheduled to sing. Strong testified that Prade was also at

the event and thet, while the two had never met, Prade said “[hjow are you doing, Al” when they
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walked by each other, Further, Strong noticed Prade videotaping him at one point during the
event. Strong testified that, during the course of his friendship and relationship with Margo,
Margo was wary about speeking on the phone in her home because she felt that Prade might be
taping her conversations.

{425} It was just after Christrnas Day of 1996 when Margo filed for divorce. Williams
testified that Margo and Prade came to her office on January 4, 1997, fo discuss the last
separation agreement that Williams had sent to Prade on Margo’s behalf. Williams described
Prade as “very agitated” during the meeting. She stated that Prude told her that she “probably
had no idea that [Margo] was going around and behaving like a shut” Prade went on to say that
“he conld prove that [Margo] was an vnfit mother” because she was “whoring around” and that
he could take the house from her and obtain spousal support from her if that was what he chose
to do. Further, Prade stated that he could not afford an attorney for the proceedings “because he
[had] spent thousands of dollars * * * having someone follow [Margo].” Williams testified that
Margo kept her head down during the meeting and *“was scared o death.”

{426} Williams continued to handie Margo's divorce proccedings after Margo filed for
divorce. Williams testified thet Prade failed to respond to any of the court filings and never
appeared at any of the proceedings. Consequently, Margo received an uncontested divorce in
April 1997 and was awarded child support for ber and Prade’s two children. Even after the
divorce, however, Williams testified that Prade continued to be uncooperative. Williams stated
that Margo called her several times after the divorce to request her assistance in getting Prade to
move out of the marital home. Additionally, Prade never signed the guitclaim deed for the

marital home, es he was required to do by decree.
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{127} Fowler, Margo®s sister, testified that Prade remained at the marital home for
several months after the divorce even though Margo did not want him there. When he finally did
move out, Margo had all of the focks changed and put an alarm system on the house. Fowler
testified that she, in particular, had advised Margo to get the locks changed and have a security
systern put in place on the house after Prade left. Nevertheless, there was testimony that Prade
stil] had access to the house. Hendricks, Margo’s mother, testified that, even afier Margo
changed the locks, Prade had his daughter’s key. According to Fowler, she spoke with Margo in
January 1997, and Margo was “frightened” and “very nervous.”

{928} Foster, Margo’s medical office manager, testified that Margo continued to have
negative interactions with Prade after the divorce. Foster stated that Prade “harassed” Margo and
that Margo was “very afraid for her life” as 4 result of their interactions. According to Foster,
she discovered that Prade was coming to Margo’s medical office at night in 1996 or 1997,
Foster testified that she contacted the office’s alarm company and learned that the office was
frequently being accessed at night for one to three hours at a time, On one particular night,
Foster drove to the office to see what was happening and saw Prade’s city car in the parking lot.

{529} Autumne Shaeffer testified that she often babysat Margo’s children in the summer
of 1997. By that time, Prade had moved out of the marital home. Shaeffer testified that Prade
would call the home at least once a night on the nights when Margo went out, According to
Shaeffer, Prade would ask her where Margo had gone and who she was with, If Shaeffer did not
answer, Prade would then speak with his danghter and ask her the same questions. Shaeffer
testified that Margo specifically instructed her not to tell Prade where she was if he cailed, but

just to say that she had gone out.
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{§30} Ellison, Mergo’s friend and the wife of a fellow police officer of Prade’s, testified
that she spoke with Margo about her fear of Prade several times in the months preceding the
murder. Ellison described one particuler cccasion when Margo told her that Prade had
threatened ber. In particular, Elfison testified that Margo told her Prade had called her a “fat
bitch™ and had “grabbed her by her neck and told her he’d kiil her.” Afier listening to Margo,
Ellison stated that she advised Margo to buy a gun in case she needed to protect herself.

{931} In June 1997, Margo began to date Timothy Holston. Several individuals,
inchuling Holston, testified that Margo was excited about her relationship with Holston and that
things quickly became serious between the two of thers, Fowler, Margo’s sister, testified that
she spoke with Margo about Holston in November 1997 and Marge said the two were planning
to marry. Holston testified that he and Margo had talked about having children, and that she
wanted to leam about having a tubal ligation reversal so that she could have another child.
Sandra Martin, the office manager at Northeastern Chio Fertility Center, confirmed that Margo
had scheduled a consultation for & reversal on November 29, 1997. Holston also testified thet he
and Margo had planned on having Thanksgiving together on November 27, 1997, so that he
could be formally introdnced to her family.

{432} As Margo’s relationship with Holston blossomed, Margo and Prade continved to
bave issues. There was testimony that Prade came to Akron General Medical Center and had a
verbal confrontation with Margo within a few weeks of her murder. Maria Vidikan testified that
she worked at the hospital and knew that Margo came to the hospital every moming to do
rounds. In late October or early November 1997, Vidikan saw an individual follow Margo into

the doctor’s lounge and heard Margo arpuing with that person. Vidikan testified that, after
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Margo was murdered, she saw Prade on the news and recognized him as the individiual with
whom Margo had argued ut the hospital.

533} There alsp was festimony that Margo plannad on taking additional legal action
against Prade in November 1997, Strong, who still had a relationship with Margo near the time
of ber death, testified that Margo became upset in November when ber children related that
Prede bad denownced them in favor of his girlfriend and her son. According to Strong, her
children’s reaction convinced Marpo that fegal action was necessary. Strong testified that Margo
intended to terminate her and Prade’s joint custody arrangement and to seck an increase in child
support. Williams, Margo’s attorney, tesiified that one to two weeks before Margo’s murder,
Margo contacted her about secking a child suppori modification, Williams sent Margo &
confirmation letter about the modification on November 20, 1997, and indicated in the letter that
she would file for the modification if Margo sent her the $75 filing fee. Detective Russ
McFariand testified that one of the items the police found inside Margo’s purse on the day of her
murder was a personal check to Williams for $75.

{934} The weekend before Margo’s murder, she and Holston took & trip to Las Vegas
where Margo attended a conference and introduced Holston to her sister. Holston testified that
Margo was in a “very joyful mood” that Saturday, but became “very upset” after she phoned
home and leasned that Prade was staying there in her absence, Foster, Margo's office manager,
spoke with Margo when she refumed from Las Vegas and also testified that Marge was “very
upset” that Prade had stayed at the marital home while she was gone. According to Foster,
Margo intended o speak with Prade about not staying at her home any more. Foster testified
that Margo plansied to have that conversation with Prade on November 25, 1997, the day before

she was murdered,
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{535} There was testimony st triel that, while Margo confinued to enjoy financial
success in the months before her death, Prade’s financial outlook turned grim. Donatd Corpors,
the director of professional recruitment and human resources for Akron General Medical Center,
testified that Margo’s annnal salery was $125,000 a year at the time of her death. Meanwhile,
Prade’s annual salary was approxip:ately $61,000, Mark Kuchenan, the manager of the Akron
Police Department Credit Union, testified that Prade’s account reflected a balance of $9,005.45
in May 1997, but that the balance had dropped 1o $1,475.15 by November 5, 1997. Robert
White, an accounting and payroll manager for the City of Akron, alsc testified that various
deductions affected Prade’s take home pay. White testified that Prade had $372.23 in
miscellaneous deductions taken from his paychecks at the beginning of 1997, but that the amount
increased to $513.46 in April 1997 after Margo and Prade divorced and the child support order
went into effect. Prade admitted during cross-examination that he also paid child support by
cash or money order to another woman with whom be had fathered a child while married to
Margo. Additionally, he admitted that he had several hundred dollars in returned check and
overdraft fees from his bank in August and September of 1997 and that, as of November 25,
1997, bis checkbook belence was minug $500.

{936} On November 26, 1997, the day of Margo’s murder, Margo went to Akron
General Medical Center to conduct her rounds. Lori Collins, Margo’s medical assistant, testified
that Margo went to the hospital each morning to conduct rounds before driving to her medical
office to begin secing patients around 9:30 a.m. Collins testified that Margo ususlly entered the
building through the back entrance after she parked her van in the back parking lot. Foster,
Margo's office manager, testified that Margo called the office at about 8:50 a.m. that morning to

let Collins know she wes on her way, Margo slso called Robert Holmes, the lease menager from
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Rolling Acres Dodge. Holmes testified that Margo left him a voicemeil message at 9:05 am,,
asking about the status of the new car she had ordered.

37} Detective Edward Moriarty testified that the videotape surveillance system at
Rolling Acres ngge, which was located directly next door to Margo’s medical office, captured
several details surrounding the murder. Specifically, one of the cameras in the lot included in its
view the rear portion of Margo’s medical building and its parking lot. Because the image quality
was poor, Detective Moriarty eventually sent the footage to the Secret Service to see if its agents
might be abie to improve the quality of the images caught on film. The enhanced videotape from
the Secret Service depicts Marge’s van arriving at her office ai 9:09 a.m. At least seven minutes
beforehand, a small car arrives and stays in the lot, circling on one occasion immediately before
Margo arrives. As Margo parks her van, the driver of the smaller car repositions the car to bring
it closer to Margo’s van. The two vehicles are situated diagonally frotn one another such that
Margo would have had a clear view of the other car. At 9:10 a.m., a single figure emerges from
the smaller car, walks over to Margo’s van, and enters it on the passenger’s side. The single
figure later emerges from the van at 9:12 a.m., walks back to the small car, and leaves while it is
still 9:12 am. The quality of the videctape is 50 poor that no details can be garnished about the
individual who enters Margo’s van, other than the fact that it is & solitary individual.

{%38} Fowler, Margo’s sister, testified that she had spoken with Margo about geiting a
new van once her divorce became final because Prade had keys to the van. Rex Todhunter, a
sales associate for Rolling Acres Dodge who had sold Margo ber van in 1995, testified that
Margo's van had an auto-lock feature, such that all the doors to the van would lock once the van
reached a speed of 15 miles per hour. Todhunter further explained that, afler the vehicle

stopped, the doors would semain locked until the driver either pressed the unlock button or
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manuatly opened the door from the inside. For a person outside the van to gain entry, therefore,
either the driver would have to unlock the van or the person standing outside would have to have
keys 1o the van,

{939} Collins, Margo’s medical assistant, discovered Margo's body at about 10:25 a.m,
Collins testified that all the doors to the van were closed when she peered through the window
and saw Margo. According to Collins, Margo’s body was positioned such that the upper half of
it was stretched across the center of the van onto the passenger's seat. Collins ren back inside as
soon as she saw Margo and called 911 while Foster, the office manager, ran out fo the van.
Foster testified that she was sble to pull open the driver’s side door to the van because it was
uniocked. While trying to help Margo, Foster saw Margo's keys on the floor of the van. She
also noticed that Margo’s purse was located right behind the driver’s seat along with scveral
patient charts, Coilins joined Foster ouiside when she finished calling 911 and was able to open
the van’s front passenger door because it was unlocked. Collins also testified that Margo’s keys
were on the driver’s side floor next to Margo’s left foot.

{40} Detective William Smith photographed Margo’s van and testified that nothing
appeared to have been ransacked or searched. In addition to Margo’s purse having been found in
the van, Detective Smith testified that Marge’s cell phone was still in the van end that Margo
was wearing a large amount of jeweiry. The only piece of jewelry that appeared to have been
disturbed was a broken diamond and gold tennis bracelet. Detective Smith testified that the
police found one link of the broken bracelet on the floor of the van behind the passenger’s seat
and the remainder of the bracelet on the ground just outside the passenger door, Several buttons
from Margo's lab coat also were strewn on the floor of the van, having been torn from the coat

that Margo was wearing.
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{941} No murder weapon was ever recovered, but Michael Kusluski, & firearms

examiner from BCI, examined the bullets recovered from Margo®s body and testified that they

-were 38 Special celiber bullets. He further opined that the buliets had been fired from a

revolver. Dr. Marvin Platt, the Summit County Medical Examiner, testified that Margo died as &
result of six gunshot wounds fired by an assailant positioned to her right. Dr. Platt opined that
Margo was ghot three times before her assailant then forcefully pulled her forward, ripping three
buttons from her tab coat in the process, and shot her three more times. According to Dr, Platt,
boththeﬁmthwgunshotswerﬁfatalshots,withtheﬁrstlikely either stunning Margo or
rendering her unconscious. Nevertheless, Margo’s asssilant proceeded to shoot her four more
times. Moreover, the first shot pierced Margo's right wrist before entering the mastoid bone on
the right side of her head. Dr. Platt described the wound to Margo’s wrist as a defensive wound,
mesning thet Margo had held out her right hand in front of her heed in an attempt to protect
herself before the shot was fired. Dr. Platt further testified that Margo sustained & bite mark to
the backside of her left, upper arm during the incident.

{442} Collins, Margo’s medical assistant, testified that she saw Prade arrive at the scene
of the murder around 11:00 am. Licutenant Daniel Zampelli also testified that he saw Prade
arrive in his unmarked city car and was there when the police captain on scene stopped Prade
and gave him the news of Margo’s death, According to Lievtenant Zampelli, Prade brought his
hands to his face and partially went down fo the gronnd before the officers grabbed him and took
him into the medical office. Licutenant Mary Myers arrived shortly thereafier and spoke with
Prade alone in the medical office.

{§43} Lieutenant Myers testified that Prade “answered all {her] questions very calmly,

very clearly, [and] very explicitly.” Prade told Licumtenant Myers that he had gone to the gym at
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his apariment building at about 9:30 e.m. to commence his two-hour workoul. Prade indicated
that, near the end of his workout, he received a page that there had been a shooting incident and
drove straight to Margo’s medical office, which was approximately six minutes away.
Lieutenant Myers testified, however, that Pradc iooked “as if he had stepped out of the shower”
during her tatk with him, as there was not any oil on his head or any sweat stains or odor on his
body. She further testified that Prade’s hands were “very clean and dry.” Although Lieutenant
Myers performed a gunshot residue test on Prade, she testified that there were no results from the
test because she had incorrectly administered it,

{944} Lieutenant Myers testified that Prade gave her substantial detsils about his
morning, including descriptions of the twe other people he saw at the gym and of the television
show that was playing while he worked out. Prade deseribed, not only the women he saw at the
gym, but also the exercise machines she used, the order of her routine, and the type of car she
drove. Lieutenant Myers testified that she asked Prade to get the license plate of the woman’s
car 50 that they could speak with her, but specifically told him not to speak to the woman.

{§45)} Williams, Margo’s attorney, testified that a great number of Margo’s friends and
family members went to Margo’s house on the day of her murder, afier the news broke.
Williams testified that Prade also came to the house. While Williams, Margo’s mother, and a
few other individuals were in Margo’s home office searching for her insurance information,
Williams stated that Prade entered the room and asked Margo’s mother what she was looking
for. According to Williams, when Hendricks stated that they were looking for Margo's
insurance papers, Prade stated, *“T just saw them here a couple days ago, they should be hers.”
Willizms further testified that Prade moved back into the house that day and stayed there from

that point forward.
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{46} Steven Anderson, Margo's insurance agent, testified that Marge had a
suppiemental life insurance policy. Anderson testified that Margo purchased the policy in 1989
and, when she stopped paying the premium on it, the policy became standard term insurance
with a §$75,000 death benefit that would remain in force until February 25, 1998. Anderson
testified that he sent Margo a letter to remind her about the policy in March 1996, but never
received a response. He further testified that Prade was the beneficiary on the policy and, in
December 1997, the insurance company paid Prade $75,238.50 on the policy.

{§47} Detective McFarland testified that, on February 23, 1998, he conducted a search
at the residence of Carla Smith, a female officer with whom Prade had a relationship. Detective
McFarland testified that he found a large amount of Prade’s financial paperwork in s white
plastic bag in the master bedroom closet. Licutepant Paul Calvaruso examined the items from
the bag. He testified that one of the items in the bag was a deposit slip from Prade’s bank
account dated October 8, 1997, a month before Mergo’s murder. The back of the deposit slip
contained handwritten calculations, in Prade's handwriting, of the various accounts on which
Prade owed money. The total amount owed on the accounts was then subtracted from a $75,000
amount. During bis testimony, Prade admitted that he had written the calculations and that he
had subtracted thern from the amount of Margo’s §75,000 policy, but stated that he had made the
notations after Margo’s death when he became aware that he was the beneficiary. Detective
McFarland, however, testified that he also examined Prade’s checkbook and that the various
October 1997 balances written in the checkbook aligned with the estimated outstanding balances
that Prade had written on the back of the Qctober 1997 deposit slip. In particular, the balance
written in the checkbook for Kay Jewelers on October 10, 1997, was $244.31 while the

handwritten notation for Kay Jewelers on the back of the deposit slip was $240. The only other
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checkbook entries for Kay Jewelers were on November 22, 1997, for which the entry indicated a
$204.06 balance, and January 3, 1998, for which the entry indicated a $173.48 balance.

{948} In addition to Carla Smith’s house, the police also searched Prade’s police locker
and a storage locker be had on Jacoby Road in Copley. Detective Donald Guines testified that
the search of Prade’s police locker uncovered several cassette tapes, all of which bad certain
dates written on their registers. Lieutenant Edward Duvall testified that the police uncovered
several more cassette tapes at the Jacoby Road storage locker along with & Craig VOX voice
activaied tape recorder. Lieutenant Duvall testified that the cassette tapes confiscated by the
police contained recordings from Margo and Prede’s marital home as far back as 1994. Because
the recordings on the tapes had been made at low speed, the tapes contained a large number of
recordings, For instance, Lieutenant Duvall testified that one of the tapes contained recordings
of 233 calls.

{449} Lec Kopp, an audio recording engineer, testified at trial that the recorder the
police found and asked him to inspect was a voice activated recorder that sutomatically began
recording when it received input of sufficient volume and stopped recording when the input
ceased. Kopp explained that the recorder was equipped with a device that allowed it to be
plugged into a normal phone jack. Lieutenant Duvall testified that, when they found the cessette
tapes and the recording device, they then searched Margo's home and found a phone and phone
jack in the third bay of the garage along with & cardhoard box containing an additional cassette
tape with more recorded phone calls. During his testimony, Prade admitted that the handwriting
on the cassette tepes was his, but testified that Margo wes the one who wanted the recording
device and tapes so that she could keep track of the calls she sometimes received from patients.

Yet, Poster, Margo's office manager, testified that Margo never recorded any of her petient calls.
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Moreover, several witnesses at tial, including Strong, testified that Margo worried Prade was
recording her phone conversations.

{50} Two witnesses at tria! placed Prade at the scene around the time of the murder,
The first witness was Robin Husk, a Rolling Acres Dodge employee. Husk testified that he
walked outside af the dealership sometime between 8:00 and 9:00 a.m. on the day of the murder
to bring in & car for service, Husk testified that he was on the side of the building when z tall,
bald, black man with glasses walked toward him. According to Husk, he asked the man if he
needed help, but the man indicated that he did not, said he was going into the dealership, and
kept walking, Later that evening, Husk watched the news and saw Prade’s picture in conjunction
with the story about Margo's murder. Husk testified that be recognized Prade as the man he had
seen that morning and that he commented to his fiancé, with whom he was watching the news,
that he had seen Prade there that morming,

{551} Husk admitted at trial that he did not contact the police with his information.
Instead, Husk mentioned that he had scen Prade on the moming of the murder to his colleague at
work after the trial had already commenced. The colleague then contacted the police over
Husk’s protests. Husk testified that he did not want to come forward because be “was afraid
[for] [his] life.” According to Husk, he knew that Prade was a police captain and would likely
have friends on the police department.

{$52) Lieutenant Elizabeth Daugherty testified that she went to Rolling Acres Dodge to
interview Husk after receiving a phone call that they should speak with him. Lieutenant
Daugherty stated that the police did not know what Husk looked like when they arrived and that
he inidally tried to walk away from them. When she finally spoke with Husk, however,

Lieutenant Daugherty testified that Husk said be saw Prade in the dealership parking lot on the
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morning of the murder and that he had told his girlfiiend about the incident the day it occurred.
Lieutenant Daugherty agreed that Husk appeared to be afraid 1o say anything about the case and
testified that Husk expressed concem over Prade’s status as & police captain. Husk selected
Prade from a photo array on August 28, 1998.

{§53} The second wiiness who placed Prade at the scene on the day of Margo’s murder
was Howard Brooks. Brooks testified that he was a patient of Margo’s and that his sister
dropped him off at Margo’s office around 9:00 am. the morning of the murder. Once he
finished having his blood drawn, Brooks testified that ke was preparing to walk out the glass
door of the medical building to the back parking lot when he “heard this cer peeling offl™
Brooks then looked and saw a man driving a car quickly out of the lot. Brooks described the
man as a bald man with a very thick moustache. Brooks testified that he “didn’t pay [the
incident] no attention” when # happened, but that he remembered it after he spoke with the
police. Brooks selected Prade from a photo array on February 16, 1998, and indicated that he
was 100% positive of his identification. Brooks also identified Prade in court as the man he saw
driving quickly out of the parking lot.

{954} Much like Husk, Brooks did not come forward with his information at the time it
ocourred.  Prooks testified that he ordered pizze at some point shortly after the murder end
recopnized the pizza delivery driver as another man he had seen in the parking lot of Margo's
medical office on the day of the murder. Brooks testified that be asked the man if he had been at
Margo’s office that day and the man agreed that he was. Brooks testified that he was contacted
by Detective Washington Lacy the following day. Detective Lacy testified that he interviewed
Brooks on December 5, 1997, after a pizza delivery man from Zippy Pizza contacted the police

department and informed them that Brooks was a possible witness. Detective Lacy indicated
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that he conducted two interviews with Brooks, bui that Brooks failed to give him any
information at either interview. Later, on February 16, 1998, Lieutenant Myers interviewed
Brooks for a third time. Brooks then gave Lisutenant Myers his information, and she presented
him with a photo array. Licutenant Myers testified that Brooks “firmly tapp[ed]” Prade’s
photograph when he viewed it and stated “[t]hat’s the man.”

{155} Brooks also testified at trial about all of the other people he saw in the parking lot
of Mergo’s medical building the morning of her murder. Brooks testified that, after he heard the
car “peeling off” and saw it leave, he exited the glass door of Margo’s medical building and
stood outside to smoke a cigarette and wait for his sister to come back. Brooks testified that: (1)
a secretary from the building came out and he opened the door for her when she returned a short
while later with food; (2) a secretary from Margo’s office came out and returned a short while
iater; (3) a businessman with & briefcase arrived and parked in the spot the secretary had vacated
when she left the building; and (4) a tail black man, who Brooks later recognized as the pizza
delivery man, and a nurse arrived in & blue van and went into the building. Deboreh Adams
testified that she worked on the second floor of Marge’s medical building and left around 9:15
a.m. to purchase breakfast for her staff. Adams testified that, when she returned with the food, a
black man let her in the door to the building. Additionally, Foster, Margo’s secretary, testified
that she left the building after 9:00 a.m. to make a bank deposit and that Margo’s van was
already there when she left. Foster testified that she was only gone for a few minuies before she
came back to the building. Finally, Todd Restivo, a pharmaceutical representative, testified that
he arrived in the parking lot at about 9:15 a.m. and organized his call notes on his laptop
computer before entering the building to see Margo. Restivo testified that he observed a black

man standing at the entranceway to the building when he entered it
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{§56} As previously noted, Prade told Lieutenant Myers that he saw two other people at
his epartment’s gym during the course of his workout on the moming of the murder. Those
people were later identified as Mary Lynch and Doug Doroslovac. Lynch festified that she
routinely worked out at the gym five fo seven days a week and spent half an hour working out on
the days when she did strictly cardio. By the time of trial, Lynch could not remember the type of
workout she did on the day of the murder. She agreed, however, that she had given a statement
to the police closer to the date of the murder and that her memory would have been more
accurate at the time she made the statement. Lynch testified that, based on the statement she
gave, she probably was just doing cardio that day. Lynch testified that Prade entered the gym
partway through her routine when she was on the stationary bike and that Prade was still there
when she left. Lynch testified that she generally tried to be at the gym by 8:30 a.m., but that she
could heve arrived anywhere from 8:30 am. to 9:30 am. to begin her half-hour workout.
Although Lientenant Myers testified that she specifically instructed Prade not to spesk with
Lynch, Lynch testified that Prade approached her at the gym the day after the murder.
According to Lynch, Prade banded her a business card, said that his ex-wife had just been killed,
and said that “he wented to provide the police with somebody who could indicate his
whereabouts” at the time of the muzder.

{§57} Doug Doroslovac, the other man that Prade indicated was at the gym the moming
of the murder, testified that he could not remember using the gym that day. Even so, Doroslovac
testified that he always used the gym in the afternoon, usually after 3:00 p.m. Doroslovac
specified that, because he skated every moming in Cleveland for several hours, he never amived
at the gym earlier than the afternoon. He also testified that he had never seen Prade at the gym,
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{958} Prade testified that he and Margo had a happy marriage and that their later divorce
was & mutual decision. According to Prade, he and Margo amicably discussed the divorce for 2
long time before it happened. Prade stated that be did not sign any of the separation agreements
Williams sent becanse he thought they were just rough drafts and Margo always fold him not to
worry about them, Additionally, Prade testified that ke did not leave the rmarital home for
several months afier the divorce because Margo never asked him to leave during that time. He
testified that, even after he moved out, he continued to make regular trips to the marital home
because he still received his mail there. Prade testified that he would open any mail at the house
that had his name on it, including mail jointly addressed to him and Margo.

{955} Prade denied making most of the negative comments toward Margo that other
witpesses testified to hearing or hearing about. For instance, Prade agreed that the meeting that
took place at Williams® office was an “ernotional™ one, but denied that he ever directly called
Margo an “unfit mother” or a “slut” or & “whore.” Prade testified that be only referenced those
things as hypothetical examples of when a father might be able to get custody of his children.
Similarly, Prade testified that he never hired = privete investigator to follow Margo, but simply
made “an off-the-cuff remark™ and that Margo “was aware of what [he] was talking about.™
Prade stated that Hendricks, Margo’s mother, was mistaken when she testified that she heard
Prade tell Margo “[y]ou fat faced bitch, nobody wants you.”

{fl60} Prade admitted that he accessed Margo’s medical office at night, but testified that
he did so with her permission. According to Prade, he frequently stopped there to use the
bathroom or to cat his lunch while working third shift. Prade also denied taping any of Margo’s
phone conversations. Prade claimed that Margo wanted to record phone calls from her patients
and thet he had several of the cassette tapes in his locker because he would belp label them and
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erase them so that they could be reused. Although the State played several of the tapes at trial
and Margo could be heard stating on the tapes that she thought her phone was being tapped,
Prade claimed that Margo was not referring to the recordings he was helping her make, Prade
testified that Margo “had her own concept about what telephone tapping was.” He also denied
ever calling the babysitter during the swomer of 1997 to ask about Margo’s whereabouts or
showing up at Akron General Medical Center to argue with Margo.

{Y61} Prade testified that he arrived at his apartment’s gym at 9:00 a.m. the morning of
the murder and that Licutenant Myers was mistaken when she testified that he had told her he
arrived at 9:30 am. Prade described his workouts as two and a quarter to two and & half hours in
length, but testified that he would only start swesting towerd the end of the routine. Prade
testified that he was about two hours into his routine when he left to drive to Margo's medical
office and that he came straight to the office in his sweaty gym clothes.

{62} Limited DNA evidence was introduced at trial through the testimony of Thomas
Callaghan, a forensic DNA examiner from the FBI, Callaghan testified that his office performed
PCR testing on three areas of the bite mark section of Prade’s Iab coat. According to Cellaghan,
he took cuttings from the lefi-hand side, middle, and right-hand side of the bite mark because he
“was covering the widest area figuring that if someone’s tongue was in that area rubbing up
against that area, they may have left some skin cells there.” Callaghan agreed that, of all of the
cvidence that might be tested for DNA, the bite mark was “very important” evidence, Yet, he
testified that the PCR testing he performed on the three cuttings from the bite mark only resulted
in uncovering a DNA profile consistent with Margo’s DNA, as the lab coat was saturated with
ber blood. Callaghan explained that a very large amount of DNA can overshadow a smaller

[
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amount of DNA in PCR testing, such that the smaller amount will not be detected, Callaghan
testified:

in my opinion if someone bites someons else or that fabric, they may have left

DNA there. It can be of such a low leve] that it’s not detected. Or they may have

left no DNA there.

Callaghan testified that Prade was excluded as the sowrce of the DNA that he found on the three
cuttings from the bite mark section.

{963} Three dental experts testified at trial; two for the State and one for the defense,
Dr. Lowell Levine, an expert in forensic odontology/dentistry, first testified for the State, Dr.
Levine testified that he examined photographs of the pattern impression left on Margo’s lab coat,
photographs of the bruising pattern on her skin, the bite mark seotion of the cost, which was sent
to him by the FBI, and models of several sets of teeth. Dr, Levine stated that he actually
reoeived two impressions of Prade’s teeth, one of which he initially received with several other
sets of teeth submitted for his analysis and one of which he received later on. Dr. Levine opined
that the bite mark to Margo’s skin was consistent with human testh and had a pattern of the
lower teeth only, with no patterm emerging for the upper teeth. Dr, Levine compared the pattern
of the bite mark on Margo's skin with the lower teeth on each of the models he received.

{964} Dr. Levine testified that dental experts can amive at three different types of
conclusions. First, an expert can absolutely exclude a person, Second, an expert can testify that
a pattern injury is consistent with a person’s dentition, meaning that the person could have been
the biter, but the pattern does not offer enough answers to allow for a definite opinion, Third, an
expert can testify 1o a reasonable degree of scientific certainty that 2 pattern injury was caused by
a person. Dr. Levine opined that, after he examined the first mode] he was sent of Prade’s teeth,

he determined that the bite mark pattern was consistent with Prade’s lower teeth, meaning that
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Prade could have caused the bite mark, Dr. Levine testified that he “made 3 more lengthy
comparison”™ when he examined the second impression of Prade’s testh and, again, concluded
that Prade’s lower teeth were consistent with the bite mark injury on Margo. Dr. Levine testified
that he was “not able to interpret any evidence of upper teeth” on Margo’s skin. Dr. Levine aiso
testified that Prade wore a full upper dental prosthesis, but did not comment on how 8 prosthesis
might affect a bite mark impression,

{965} On cross-examination, Dr. Levine admitted thet a lab coat and blouse could affect
the quality of a bite mark impression left on the skin beneath them. He further admitted that: (1)
bite mark experts can disagree amongst themselves; (2) it is possible for more than one person to
leave an almost identical bite mark; and (3) he was aware of at Ieast one case where an individual
was convicted based on bite mark identification testimony and later exonerated. Dr. Levine also
testified that it was possible that someone other than Prade had made the bite mark on Margo's
arm.

{66} The second dental expert to testify for the State was Dr. Thomas Marshall, who
was also an expert in forensic odontology/dentistry. Dr, Marshall testified that he exemined the
bite mark to Margo’s arm in person at the medical examiner’s office and directed the medical
examiner’s photographs of the injury. Dr. Marshall also examined the lab coat and the bite mark
impression on it and made casting impressions of seversl individusls, including Prade. Dr.
Marshall testified that, in order to make a casting of Prade’s upper teeth, he asked Prade to
simply remove his denture and hand it over. Dr. Marshall testified that Prade did not simply
“flip [his denture] out™ with his tongue. Instead, he “broke the seal” and handed the denfure to

Dr. Marshall,
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{967} Dr. Marshall testified that he compared photographs of the bite meark on Margo’s
arm with photographs of the impressions he made of Prade’s lower teeth, To do so, Dr. Marshall
re-sized the pictare of the bite mark to make it the same size as the pictures he took of the dental
impressions he made. He then created overlays, so that he could lay the images or top of each
other. According to Dr. Marshall, he “just couldn’t exclude [Prade]” because, as he compared
the photographs of the bite mark injury and the impression of Prade’s lower teeth, “lelvery mark
lined up with every other mark.” Dr. Marshall then spent an extensive amount of time
explaining how the marks aligned. Dr. Marshall finished his testimony by opining that “[his]
conclusion {was] that the bite found on Margo Prade was made by Captain Prade,” Dr, Marshall
also opined that he did not believe more than one person could raake the same bite mark,

{968} On cross-examination, Dr. Marshall admitted that clothing, such as a lab coat and
& blouse, could affect the quality of & bite mark impression left on the skin. He also testified that
he considered Dr. Levine, the State’s other expert, to be “one of the leading bite mark experts in
the country.”

{969} The third dental expert to testify was Dr. Peter Baum, who testified for the
defénse. Dr. Baum, a maxillofacial prosthodontist, testified as an expert in dentistry. Dr. Baurn
testified that he personally examined Prade and took impressions from him. Dr. Baum stated
that the fit of Prade's upper denture was “exceptionally poor™ such that his teeth were “almost
unusable for * * * biting down.” Dr. Baum festified that Prade had “lost virtually all of the
structural bone that would hold an upper denture in place” due to the poor fit of his denture over
an extended period of time. Consequently, Dr. Baum opined that “the #ct of biting for Mr.
Prade, [was] a virtval impossibility.” During his festimony, Dr. Baum also stated that he took a

saliva sample from Prade to send off for analysis because “it was [his] supposition that if there
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was a bite made on 2 piece of fabric, whoever did it probably slobbered all over it, and that if
[they] could obtain a DNA sampie from that fabric, [they] would be able to possibly identify or
exclude someong.”

{970} On cross-examination, Dr. Baum admitted that the accuracy of his examinations
depended upon the cooperation of the patient and that Prade was in control of how hard he was
willing to bite for purposes of the impressions Dr. Beum took from him. Dr. Baum further
acknowledged that the bite mark on Margo®s arm did not reflect any evidence of an upper bite
mark,

The PCR Evidence

{971} The rinl court heard three categories of evidence presented in support of and in
opposition 1o Prade’s PCR petition: DNA evidence; bite mark identification evidence; and
cyewitness identification evidence, We set forth the evidence presented in each distinct category
in turn.

DNA Evidence

{972} Dr, Julie Heinig, the Assistant Laboratory Director for DDC, testified for the
defense. Dr. Heinig testified that DDC received the bite mark section of Margo®s Izb cost for Y-
STR testing, “which would hone in on the male DNA that would be present from the saliva or
the skin cells from the biting of the lab cost.” When DDC received the bite mark section, six
cuttings hed siready been taken from it due to prior testing in 1998, Dr. Heinig stated that DDC
also received five DNA extracts taken by the FBI; three extracts that were swabbings from the
three cuttings the FBI made to the bite mark section and two extracts, labeled “Q6” and “Q7.”

that were designated as “swabbings of the bite mark.” Dr. Heinig iestified that it was unclear




COPY

33

whether Q6 and Q7 were swabbings taken from the bite mark section or swabbings taken from
the skin on Margo’s amm.

{§73} Dr. Heinig stated that DDC performed two phases of testing. First, DDC retested
the five extracts it received from the FBI using Mini-STR enalysis. Dr. Heinig testified that
DDC was unable to obtain any DNA from four of the extracts. As for extract Q7, DDC was ghie
to obtain a partial profile consistent with Margo's DNA as well as “a °Y” allele * * * at the sex-
determining locus indicating male DNA was present” Because the Mini-STR analysis
consumed the Q7 extract, however, Dr. Heinig was unable to perform Y-STR testing on it.

{§74} The second phase of testing DDC performed was testing on new cuttings that
DDC made. Dr. Heinig testified that DDC labeled its first cutting 19.A.1. Thai cutting
overlapped two prior cuttings made by the FBY and was taken from the middle to tight-hand side
of the bite mark. Dr. Heinig extracted the DNA from 19.A.1, amplified it, and performed Y-STR
testing on it. Of the sixteen total loci used as genetic markers for Y-STR testing, DDC was able
to obtain results on three loci when it tested 19.A.1. Those three loci were DYS363, DYS391,
and DYS437. DYS393 contained a number 13 allele,’ DYS391 contained a nuraber 10 allele,
and DYS437 contained 2 number 15 allele. Dr. Heinig then compared the partial male profile
results obtained from 19.A.1 with Prade’s profile results, as demonsirated by the chart below:

% An allele is a numerical coding used to describe the partioular form of gene that an individual
has at a particular locus.
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Locus - 19.A.1 Allele Results Prade’s Allele Results
DYs3ig3 13 i1
Y8391 i 10
DY8437 18 16

Because Prade’s profile did not match the partial male profile Dr. Heinig obtained from 19.A.1,
Dr. Heinig concluded that Prade was excluded as the contributor of the partial male profile
obtained from 19.A.1.

{75} Seeking a larger sampling, DDC then made three additional cuttings from the bite
merk along its edges at the left-hend side, middle, and right-hand side. Dr. Heinig then
combined the extract from those three cuttings (19.8.1) with remaining extract from 19.A.1 to
form 19.A.2, Of the sixteen total foci used as genetic markers for Y-STR testing, DDC was shie
to obtain results on seven loci when it testad 19,4.2. Those seven losi were DYS456, DYS458,
DYS385a/b, DYS393, DYS3%1, DYS437, and DYS448. Dr. Heinig explained that each of the
foregoing seven loci contained at least one major allele, but that several of them also contained
minor alleles that DDC could not use in its analysis. Dr. Heinig explained that alleles are
measured by reletive florescence units (“RFUs”) that peak on & graph according to the emount of
DNA that exists at any particular loci. DDC's threshold for interpreting DNA is 100 RFUs,
Accordingly, when 2 pesk measures less than 100 RFUs, DDC will not rely on that peak in
forming its conclusions sbout the DNA results. Instead, Dr. Heinig simply noted any minoz
alleles that emerged at particular [oci with asterisks. Dr. Heinig compared the partial male
profile results obtained from 19.A.2 with Prade’s profile results, as demonstrated by the chart

below:
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Locus 19.A.2 Allele Results Prade’s Aliele Results
Y8456 14, (") 13

DY8458 16 15

DY$385a/h 117 13, 14

DYS393 i3 11

DY839] L (%, 10 16

DYS437 14, (%) 16

DYB448 19, {¥) 20

Because Prade’s profile did not match the partial male profiles Dr. Heinig obtained from 19.A.2,
Dr. Hemig concluded thet Prade was excluded as the contributor of the pertial male profiles
obtained from 19.A.2.

{§76} Dr. Heinig agreed that the results from 19.A.2 produced more than one partial
male profile such that “two or more individuals™ coniributed to the sample, Nevertheless, Dr.
Heinig found it significant that Prade could be excluded from contributing to the partial male
profiles that DDC obtained. In the affidavit she submitied to summarize her results, Dr. Heinig
averred:

Givern my understanding of the menner in which the perpetrator bit Dr, Prade

during the murder the perpetrator would have deposited his saliva and/or trace

amounts of his skin as a result of contact between the lab coat and his lips, tongue

and/or other arcas of his mouth. It also is possible that other males could have
touched this area of the iab coat, which could have left their DNA there,

As between the possibility that the male DNA identified in ftems 19.A.} and
19.A.2 during our testing of the area of the lab coat over the bite mark came from,
on the one hand, the perpetrator in the act of forcefully biting Dr, Prade such that
the bite made a lasting impression on her skin through two layers of clothing or,
on the other hand, any other male who simply touched this area of the lab coat,
the former is substantially more likely than the latter,
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Dr. Heinig agreed with the testimony given by Dr. Peter Baum during trial that whoever bit
Matgo “probebly slobbered all over the lab coat.” Consistent with her affidavit, she also agreed
that a persen who bit another’s clothing would likely leave enough DNA on the fabric for later
testing,

{977} 1. Heinig testified that there wes “a low amount of DNA” in the cuttings she
tested (19.A.1 and 19.A.2), but that the low quantity of DNA she found had no bearing on the
certainty of the exclusion result she obtained for Prade. She also testified that a number of things
could have accounted for the low quantity of DNA she found, including: the prior cuttings taken
by other laborstories, the amylase mapping performed on the bite mark section, and the
degradation in the DNA that may have occurred over fourteen years. Dr. Heinig testified that
saliva and epithelial cells from the mouth contain a wealth of DNA whereas DNA from casual
touching generally results in the transfer of a small amount of DNA. Accordingly, Dr. Heinig
concluded that it was more likely that the biter’'s DNA was included in the testing she performed.

{¥78} On cross-examination, Dr. Heinig admitted that swabs from a person’s mouth
generally produce millions of cells, but that she had not even been sble to quantify the amount of
cells she had obtained from 19.A4.1 and 19.A.2 because the amount was so low. Dr. Heinig also
admitied that, on at least one locus, the major profile that emerged in 19.A.1 was different than
the major profile that emerged in 19.A.2. Specifically, a 15 allele emerged at DY$5437in 19.A.1,
but & 14 allele emerged at the same locus (DYS437) in 19.A.2, with the 15 allele shifiing to a
minor allele that fell beneath DDC's threshold. Dr. Heinig conceded that, in order to have two
different male profiles, either contamination or DNA from transfer DNA had to have occurred.
Nevertheless, she indicated that it *could very well be that the minor alleles are from

contamination or transfer DNA or touch DNA, And [ ] the major profile iz from saliva.” Dr,
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Heinig testified that “with this type of a bite{Jmark you would expect to get saliva,” so she
thought there was “a high likelihood™ that the DNA she found came “from saliva rather than
touch DNA,”

{§79} Dr. Rick Straub, a Ph.D. in geretics and independent consultent on forensic DNA
testing, also testified for the defense. To form his opinions in this case, Dr. Straub indicated that
he reviewed all of the results from the FBI, SERJ, DDC, and BCL. Dr. Straub testified that
DDC’s testing obtained “[viery low level male DNA,” but that “the individual that bit [Margo's
lab coat] would have to have left a crucial amount of their cellular material on it.” Dr. Straub
testified that saliva is an excellent source of DNA because “the epithelial layer on the inside of
your mouth sloughs off cells constantly.” Consequently, Dr, Straub opined that some of the
DNA that DDC found “should be from the biting event.”

{9803 In his affidavit summarizing his findings, Dr. Straub averred:

There is & strong possibility that some male DNA found in the bite merk area of

the lab coat would bave come from the perpetrator’s saliva or skin, mather than

exclusively from someone unrelated to the attack who may bave deposited his

DNA there by incidental touching, While it is theoretically possible that the

perpetrator’s saliva or skin would not be detected in a2 Y-STR test of the bite mark

area of the lab coat, and that the same test would simultaneously detect the DNA.

profiles of men who engaged in incidental touching of that area of the lab coat,

such a scenario is somewhat far-fetched end illogicel, and would not represent the

most likely outcome. It is far more likely that the male DNA found in the bite

mark ares in the testing conducted in 2012 came from the perpetrator biting the

victim’s arm during the aitack. This conclusion is reinforced by the fact that

{BCI's] Y-STR testing of cuttings from the lab coat that were taken outside the
bite mark arca did not find male DNA.

Dr. Straub averred that “one would expect to find the Y-STR profile of the attacker before one
would find the Y-STR profile of a2 male who engaged in incidental touching of the lab coat

before or after the sitack.”
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{181} Dr. Straub also testified at the hearing that he folt “that biting activity should
leave a lot more cellular material than touch would.” Dr. Straub testified that DNA left when an
individual mezely touches an item is “highly variable,” with the amount of DNA left on an object
varying from person to person and varying depending on the pressure of the touch involved. He
further testified that the location of the bite mark on Margo was an unlikely place for casnal
touching and that the lack of DNA on the four other spots BCI tested on the lab coat
corroborated his theory that the lab coat bad not been subjected to a lot of transfer DNA. Dr.
Straub gave several examples of things that could explain the low level of male DNA that DDC
discovered on the cuttings it took from the bite mark section. He hypothesized that DNA loss
could have occurred due to multiple agencies taking cuttings of the bite mark section, the
amylase mapping SERI conducted on the entire bite mark section, and the swabbing that SERI
took of the bite mark section to test for blood, Dr, Straub elso testified, however, that it was
unlikely thet any of the labs involved in the DNA testing had contaminated the lab coat becanse
of the precautionary protocols that labs follow when testing itenns.

{782} As to the testing conducted by SERI in 1998, Dr. Straub opined that just because
the confirmatory test did not show amviase, “that does not necessarily mean there was not saliva
there.” Dt. Straub testified that the initial amylase mapping test could have “removed most of
the amylase activity” such that there was an insufficient amount of amylase for the confirmatory
test. Dr. Strmub also averred in his affidavit that, “amylase testing, particularly back in 1998,
would sometimes produce false negatives (i.e., failing to detect amylase when it is present), just
as it would sometimes produce false positives.” Additionally, Dr. Straub pointed to the testing
SERI conducted as evidence that, even in 1998, the DNA evidence left by the biter may have

been minimal. Dr. Straub noted that SERI had examined the three outtings it made under a
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microscope and had only identified epithelial cells on two of the three samples at “a fairly low
level.” Consequently, Dr. Straub testified that even by the time SERI conducted its testing in
1998 “there was very little cellular material left.”

{783} On cross-examingtion, Dr. Straub admitted that DDC had only found “a very low
number” of cells on 19.A.1 and 19.A.2 despite the fact that saliva generally contains over s
million DNA cells, Dr. Straub also admitted that amylese testing sometimes produces false
pasitives, so the initial test SERI conducted could have incomectly tested positive for amylase
when, in fact, there was no salive, as indicated by the confinnatory test. Dr, Straub conceded
that it was possible that the biter’s DNA was not present on the lab coat. He further conceded
that there were partial profiles from at least two males on the bite mark section so the possibility

of contamination or transfer DNA could not be eliminated. Additionelly, he conceded that, if the

-pertial profiles that DDC discovered were not from the biter, DDC's exclusion of Prade was

meaningless. Even so, Dr. Straub opined that the biter's DNA “should be part of [DDC’s]
sample somehow, some way, because he would have Ieft more DNA on it than anyone could
have through touching,”

{§84} Dr. Elizabeth Benzinger, the Director of Research for BCI, testified for the State.
Dr, Benzinger testified that the ideal input amount of DNA for testing purposes is one nanogram
of DNA, which amounts to approximately 150 cells. Meanwhile, the lowest reference amount is
023 nenograms, which amounts to spproximately four cells, With regard to the DNA
extractions that DDC obtained, Dr. Benzinger festified that 19.A.1 contained about three to five
cells and 19.A.2 contained about ten cells, She explained that many of the loci did not return
results on DDC’s extractions because “[wle’re just at the threshold where it’s just possible now

to get results but not all of the iests are working. There’s not enough DNA."”
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{985} In a laboratory repori that Dr. Benzinger co-signed with the State’s other expett,
Dr. Lewis Maddox, Drs. Benzinger and Maddox wrote:

We agree that Dougles Prade is excluded as & confributor to the partial DNA
profiles obtained from the hite mark * * *. However, DNA testing has failed to
idemify a full DNA profile besides that of Margo Prade from the bite mark * * *,
We question the relevance of the partial mixed profiles obtained. Within one year
of the crime, SERI was unable to find evidence of saliva on the bite mark ares,
suggesting that the amount of saliva or cells or DNA originally deposited was
very low, Y-STR testing, capable of identifying male DNA even in the presence
of the blood stains from Margo Prade, failed to obtain a full male DNA profile.
Instead, 2 mixture of partial male profiles was obtained. The presence of multiple
low-level sources of DNA is most easily explained by incidental transfer
(patients, police, lab workers, court officials).

Dr, Benzinger also testified at the hearing that, while Prade was exciuded as a contributor of the
partizl male profiles obtained from the bite mark section, she had no way of knowing whether
the DNA of the biter was present.

{%86} Dr. Benzinger agreed that, based on its preliminary testing, SERI bad removed
the three areas of the bite mark section that showed probable amylase activity, Accordingly, the
areas that had the best probability of containing saliva were never tested for male DA and were
no longer available for testing, Even so, Dr. Benzinger noted that the confirmatory test for
amylase had resulted in & negative result. Dr. Benzinger contrasted the preliminary test from the
confirmatory test as follows:

{TThe amylasc mapping test is twking a piece of paper that has been infiltrated

with starch, and it's damp, and you press it on the evidence, and wait for the

amylase enzyme to diffuse up into it and break down the sterch. And then you

add iodine, and the jodine turns the starch blue, and where you see clear spots you

know that that is where there is amylase sctivity,

But that test is very difficult to interpret because it's prone to, if some of the

starch sticks to the material, you'd have & light spot, and that might be amylase

activity or it might just be where your starch is sticking.

So it’s a presumptive test. It helps us to zero in on the area that might have some
amylase activity.




COPY

41

And the confirmatory fest is where you actually take a little cutting of the material
and you do this test in a test tube, 50 * * * you’re Jooking for a change in the color
of the solution,

Dr. Benzinger specified that “[i]f the confirmatory test is megetive, then your resuits are
negative.”

{§87) As previously noted, Dr. Benzinger testified that there was no way to know where
the partial male profiles DDIC identified came from or when they were deposited on the lab coat.
She opined, however, that, if the biter had left his saliva on the coat, she would have expected to
find more DNA in the extractions teken from the bite mark section,

{488} Dr. Lewis Maddox, the DNA technical leader for BCI, also testified for the State,
Dr. Maddox testified that a typical DNA standard is taken from the mouth by way of buccal
swab due io the large amount of DNA that is present in the mowth. Dr. Maddox specified that
BCI usually has to “take a smaller cutting or dilute {a] sample in order to target [their] range for
{a DNA] test” from a buceal swab due to the fact that the swab contains too much DNA. Dr.
Maddox confirmed that DDC had “a very small number of cells with male DNA” in its
extractions and that no strong profile had emerged. Dr. Maddox agreed that DDC’s results
evidenced more than one partial male profile and that “the difference between [the] major type
and [the] minor type [was] not very strong.” According to Dr. Maddox, the results were “more
indicative of transfer of some type of DNA.” Dr. Maddox specified that he did not “see a strong
profile here like [he] would expect from one individust that’s * * * bit{ten] an itern.”

{983} Dr. Maddox testified that preliminary amylase testing does not consume or alter
the amylase that is present on a semple such that the amylase would not be detected with follow-
up testing. Accordingly, Dr. Meddox testified that he would have expected SERI to confirm the

presence of amylase back in 1998 had there been a “slobbering killer,” as suggested by one of
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the defense witnesses at trial. Dr. Maddox testified that he also “would expect that we would
have obtained 4 male profile of strong significant signal™ hed the biter left a significant amount
of DNA on Margo’s lab coat, Instead, Dr. Maddox pointed out that DDC discoversd two partial
profiles without “a significant difference in the contxibutions of those two.” Dr. Maddox
explained:

1 would expect if you had = large amount of DNA there from a person that created

e bite[Jmark, ¥ would expect that you stilt would bave seen more DNA from that

individua! versus a background level, and then also even within that background
level, you've got at least two individuals here that are about the same smount.

Because of the low level of results obtained, the appearance of more than one partial profile, and
the lack of consistency in the major profile with regard to the muitiple profiles, Dr. Maddox
concluded in his laboratory report that “{t]he presence of muliiple low-level sources of DNA is
most easily explained by incidental transfer,” rather than the presence of the biter’s DNA.

{§90} Dr. Maddox also testified regarding the cuttings that BC! took from the lab coat,
Meaddox testified that, unlike DDC’s threshold of 100 RFUs, BCP's threshold for allele
recognition is 65 RFUs. Accordingly, BCT will rely on results that even DDC will not rely on, as
DDC’s threshold is 35 RFUs higher than BCI's. BCI’s first cutting, labsled 111.1, was taken
from the very middle of the bite mark, directly next to and to the left of the 19.A.1 cutting taken
by DDC. That cutting (111.1) wes then swabbed on its front and back sides to create 111.2 and
111.3. Dr. Maddox testified that the Y-STR testing performed on 111.1 failed to produce any
DNA profile whatsoever. Meanwhile, 111.2 and 111.3 produced & partial male profile, but BCI
determined that the results were “insufficient for comparison purposes.” Dr. Maddox explained
that BCI interprets its Y-STR testing results as a whole, rather than by eech individual locus, and
that overall, for 111.2 and 111.3, there was “not enough information there for [BCI] * * * to

muake an exclusion for the sample.”
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{191} In addition to 111.1, 111.2, and 111.3, Dr. Maddox also testified that BCI ook
four other cuttings of the lab coat to determine whether it had been subjected to widespread
contamination. ln particular, BCI tested: (1) the area just outside the bits mark section; {2) the
left forearm area; (3) the right arm area in the same spot where the bite mark had ocourred on the
left; and (4) the back area, nearest the bottom of the coat. Dr. Maddox testified that Y-STR
testing BCI conducted on the four cuttings failed to detect any male profile(s).

{%92} Dr. Mary Bush, an expert in forensic odoniology research, testified for the
defense. Dr. Bush testified that, for bite mark identification to be reliable, one must first accept
that human dentition is unique and that unique dentition is capuble of transferring to human skin
in a unique way. According to Dr. Bush, neither premise can be scientificaily proven at this
point in time,

{193} Dr. Bush testified that she had conducted rumerous studies that showed dentition
could not be established as unique through mathematical uniqueness. Specifically, Dr. Bush had
made measurements of teeth within a specific population using specific data points and had
found teeth that were mathematicaily indistinguishable within that population, meaning that they
were not unique. Dr. Bush opined that, because the difference in teeth cannot be quantified in a
mathematical and statistical way, the uniqueness of dentition cannot be “supported as of today.”

{194} Dr. Bush also testified that she had conducted numerous studies on the ability of
dentition features to accurately transfer to skin, Dr. Bush explained that she conducted studies
using a mechanical jaw (demtal models mounted on & vice grip} to bite cadavers multiple times.
In one particular study, Dr. Bush bit & cadaver 23 times using the same set of teeth and each bite
mark appeared to be different. Dr. Bush testified that her studies allowed her to conclude that
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she was unable to predict the range of distortion that occurs when a bite mark is made to skin,
Dr. Bush agreed that, based on her studies, skin has not been “scientifically established as an
accurate recording medium of the biting dentition.”

{495} Dr. Bush admitted that her expertise was purely scholarly in nature and that she
had never examined any “real-life bite[Jmarks” in her career. On cross-examination, she further
admitted that cadavers differ from living people in that their internal temperatures cannot be
raised to 98.6 for purposes of testing, they do not bruise, and any movement that might oecur in a
living person during & biting event can only be approximated on a cadaver by having ane person
manipulate the cadaver while the other operates the mechanical jaw. Moreover, Dr. Bush
admitted that she placed all of the dots she used as data points in her mathematical unigueness
studies on the teeth herself, such that she had to have a statistician determine a rate of efror for
her placement of the dots,

{96} Dr. Franklin Wright, Jr., an expert in forensic odontology, testified for the State,
Dr. Wright testified that he is board certified in forensic odentology, has personally examined
hundreds of actual bite marks throughout the course of his career, and has testified as an expert
in forensic odomtology on numerons occasions. Dr. Wright opined that human dentition is
unique and capable of transferring to human skin in certain instances, but that the science of bite
mark analysis suffers due to analysts who “tend to overvalue very weak and poor bite[Jmark
evidence and reech conclusions that are not supportable.” According to Dr. Wright, bite mark
evidence is generally accepted within the scientific community, but its value in any specific case
depends upon the subjective interpretation of the analyst examining it.

{997} Dr. Wright pointed out several flaws in Dr. Bush’s studies. Dr. Wright noted that

the proper plecement of data points in any mathematical uniqueness study is “absolutely
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critical,” as improper placement will affect all of the study results. Dr. Wright explained that
when he uses data points to mathematically compare teeth, he takes digital photos of the teeth,
blows up the pictures until they pixilate, and uses the pixilation points to place the data points.
Dr. Wright criticized Dr. Bush’s mathematical uniqueness studies becanse she had placed the
dots for the data points by hand, Dr. Wright showed several examples of images of teeth on
which dots had been placed by hand. Specifically, he showed that, when those images were
enlarged, they showed that the dots for the data points had not been placed on the exact edges of
the teeth at issue.

{998} As to Dr. Bush’s cadaver studies, Dr. Wright testified that cadaver skin simply
cannot compare with living skin, Dr. Wright explained that cadaver skin only distorts after a bite
for two to three minutes st most beceuse, unkike live skin, no bruising, contusions, or lacerations
occur. Dr. Wright also testified thst using & mechanical jaw to bite is problematic because the
jaw operates on & fixed hinge that cannot mimic the wider range of movement that an actual jaw
is capable of According to Dr. Wright, “[tlhe paiterns that are created in the reel world
bite[Jmark case do not at all resemble the patterns fin] cadaver pinching.”

{799} Dr. Wright testified that, once it is determined that a bite mark is a buman one,
there are five categories that can be wsed to describe the link between the bite mark and a
suspected biter. Specifically, a bite mark analyst can conclude that a person is the biter, is a
probable biter, cannot be excluded as the biter, can be excluded as the biter, or that the
identification is inconclusive. Dr. Wright testified that he had never used the first category
(person is the biter) in his carcer because I;eople do bave similar sets of dentitions and “if you're
saying that the person is the biter, to [him], it would have to be so exclusive and so convincing
that it would bave fo have been witnessed.” Dr. Wright further testified that he had used the
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second category, probabie biter, a few times and that category means that it is “more likely than
not this person’s the biter.” Dr. Wright explained that the third category {cannot be excluded as
the biter) means that “there’s some characteristics there that show some linking but nothing
that’s definitive enough to include,” Meanwhile, exclusion means there is “no association”
between the suspected biter and the pattern and inconclusive means the bite mark looks like &
human bite mark, “but there’s really not anything else you can say sbout it.”

{§100} According to Dr. Wright, biter identification in an open population, meaning one
where anybody in the world can be the biter, is “simply not supported.” By that same token, if a
closed population of suspected biters had similar teeth, Dr. Wright opined that it “would be very
difficult, if not impossible, even with a great bite[jmark * * * to separate those individual
dentitions because of the similarity of the teeth,” Nevertheless, Dr. Wright opined that, when a
limited population of suspectsd biters exists and the suspected biters have different dentitions, “
think very reliably you can use bite[imark analysis for biter exclusion or biter identity.” Dr.
Wright defined a closed population as “the suspected population of people who bad contact with
that victim at the time that the event occurred.”

{§103} On cross-examination, Dir. Wright admitted that bite mark testimony has helped to
convict innocent people who were later exonerated based on other evidence, such as DNA. He
further admitted that bite mark evidence should only be used as part of the evidence that exists in
a particular case and “should not be the anly evidence.” As to the particular experts that testified
in the State’s case against Prade, Dr. Wright also agreed that their respective festimony was
problematic. In particular, Dr, Wright noted that Dr, Thomes Marshall had testified in absolute
terms that Prade was the biter, something Dr. Wright would not do, and Dr. Lowell Levine

testified that Prade’s dentition was consistent with the bite mark to Margo even though he also
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had admitted that he had a difficult time with the individualization of some of the characteristics
he observed in the bite mark pattern.

Exewitness Identification Evidence

{§102} Dr. Charles Goodsell, an expert in eyewitness memory and identification,
testified for the defense. Dr. Goodsell explained in detail how memory works and festified that
many factors may affect an individual's ability to correctly recall an event, including the amount
of attention the individual paid to the event, the individual’s swareness of what they were
witnessing at the time it happened, the amount of time the individual had to observe the event,
and whether the individual was under any stress at the time the event occurred. Dr. Goodsell
was unable to offer any statistics about the frequency of misidentification, but testified that
misidentification is “not uncommon.” According to Dir. Goodsell, of the 300 cases that the
Innocence Project reported as resulting in exonerations, “feulty eyewitness testimony played a
role” in “approximately 75 percent of those cases,” Dr. Goodsell further tesiified that the
confidence level of an eyewitness is “one of the most influential factors & juror will consider
when considering eyewitness evidence.”

{§103} Dr. Goodsell offered suveral criticiams of the identifications made by Howard
Brooks and Robin Husk in Prade’s trial. As to Brooks, Dr. Goodsell noted that Brocks had
specifically testified thut he “[d]idn’t pay it no attention” when he heard a car “peeling off” and
that his lack of focus could have made it difficult for him to accuraiely store and retrieve the
event, Dr. Goodsell also noted that: (1) Brooks did not know that a crime was occurring when he
witnessed the car drive off, (2) he only had a limited amount of time to view the driver, (3) his
view of the driver mny have been obstructed by the glare of the glass between him and the

driver, and (4) ke did not make an identification until aimost three months after witnessing the
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event. According to Dr. Goodsell, ali of the foregoing factors could have affected Brooks®
ability to correctly commit the driver to memory and fo be able to identify him later,
Nevertheless, Dr. Goodsell noted that Brooks had indicated he was 100% accurate in his
identification; & factor that may have influenced the jurors in their decision-making.

{9104} As o Husk, Dr. Goodsell testified that he also was not awere that 2 crime would
be occurring when he met a man outside the Rolling Acres Dodge dealership the morning of the
murder. Dr. Goodsell also noted that: (1) there was a lengthy delay in between Husk’s viewing
of the man he believed to be Prade and his identification of Prade, and {2) Husk was exposed to
the media reports about Prade numerous times before meking his identification. Dr. Goodsell
testified that, rouch like Brooks, Husk had been confident about his identification of Prade end
bis confidence level could have influenced the jury.

{4105} On cross-examination, Dr, Goodsell admitted that it is possible for an eyewitness
to be accurate, regardless of the scenario. He further admitted that he had no opinion as to
whether Brooks end Husk actuslly had made an accurate identification. Dr. Goodsell conceded
that, even though he included in his affidavit that stress affects memory, he only had a general
understanding of that concept from reading literature on stress, as he never personally researched
the effect of stress on memory. He also conceded that he was not aware of any statistics,
regarding how often eyewitnesses are accurate in their identifications. As to Brooks® ehility to
accurately point out the other people who were in the parking lot of Margo’s medical building on
the moming of the murder, Dr. Goodsell testified that “people can be correct and they can
identify people.”

The Trial Court’s Analysis & Conclusion
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{106} With regerd to the DNA evidence, the trial court relied upon several statements
from the Supreme Cowrt’s decision in State v. Prade, 126 Ohio St.3d 27, 2010-Ohio-1842,
wherein the Supreme Court decided that Prade had not had a definitive prior DNA test. In
particular, the trial court determined that the exclusion of Prade in the underlying trial as a
contributor of the DNA found on the bite mark section of Margo’s lab coat was “meaningless™
becanse the PCR testing had excluded everyone other than Margo. Prade at 9 19. The trisl court
further noted that the State’s expert, Dr, Thomas Callaghan, had agreed that the bite mark section
“contained the best possible source of DNA evidence as to [Margo's] killer’s identity.” (Internal
quotations omitted.) The trial court wrote that:

[flor this [clourt’s analvsis, it is undisputed that (1) Dr. Prade’s killer bit her on

the left underarm hard encugh to leave a permanent impression on her skin

through two layers of clothing; [and] (2) her killer is highly likely fo have left a

substantial quantity of DNA on her lab coat over the bite mark when he bit Dr.

Prade * * .

The court also took as undisputed that DDC"s testing had uncovered at least two partial male
profiles within the bite mark section and that Prade was definitively excluded as a contributor of
either profile.

{9107} Based on all the DNA evidence the trial court received, the court made six
specific findings. Specificaily, the court found thaf: (1) it was “far more plausible that the male
DNA found in the bite-mark section * * * was contributed by the killer” than anyone else
because “saliva is a rich source of DNA material, while touch DNA is a weak source™; (2) there
was g low probability of contamination becanse four other sections of the leb coat had been
tested and failed to find any male DNA; (3) the State’s suggestions as to the sources of possible
contamination were “highly speculative and implausible™; (4) the small quantity of DNA that
DDC found did not affect the reliability of the profiies it had obtained; (5) the small quantity of
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DNA that DDC found wes attributable to different agencies having handled the bite mark section
and to the passage of time; and {6) Prade was conclusively excluded as the contributor of any of
the male DNA fourd on the lab coat, Later in its entry, the court wrote that it was not convinced
that the DNA results were “meaningless due to contamination, transfer touch DNA, or analytical
error.” The court specified that “the more probabie explanations for the low level of frace male
DNA found on the bite-mark section of the lab coat are due to natural deterioration over the
years, and to the testing of the saliva DNA from the bite-mark section of the lab coat back in
1998." The court alsc wrote that “{tjhe saliva from those areas was consumed by the testing
procedure, and unfortunately, these aress cannot be retested at this time.”

{108} With regard to the bite mark identification evidence, the trial court determinsd
that “[blite mark evidence * * * provided the basis for the guilty verdict” on Prade’s aggravated
murder count. (Emphasis omitted.) The trial court noted that neither Dr. Bush, nor Dr. Wright
had tendered an opinion with regard to the specific bite mark left on Margo, but that both had
criticized sither the science behind bite mark id.emificéﬁcn or the bite mark identification
testimony that had been admitted at Prade’s trial. The trial court determined that “hoth experts’
opinions call into serious question the overall scientific basis for bite-mark identification
testimony.” Consequently, the court determined that the evidence presented at the PCR stage
would cause the jurers from Prade’s trial to “reconsider the credibility of the respective bite mark
experts[|” who testified at trial.

{4109} With regard to eyewitness identification, the triaf court noted that the testimony of
both Brooks and Husk was problematic, given the length of time that had elapsed before either
man identified Prade. Based on the testimony of Dr. Goodsell, the court determined that &

number of factors could have adversely affected Brooks® and Husk’s ability to accurately recall
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the events of that day. Consequently, the court concluded that *Jblased upon the Y-STR DNA.
test results, and after reviewing Dr. Goodsell’s testimony and affidavit, the [clourt believes that a
reasonable juror would now conclude that these two witnesses were mistaken in their
identification of [Prade].”

{4110} As to the evidence that was presented at Prade’s trial, the trial court noted that all
of the evidence was circumstantial in nature, The court acknowledged thai there was testimony
that Prade had cafled Margo a “shut”™ and that his behavior had both upset Margo and caused ber
to be afraid, but wrote that, in the court’s experience, “friction, turmoil, and name calling are not
uncommon during divorce proceedings.” The court also acknowledged that there were problems
with Prade’s alibi and that the State had presented e financial motive for murder in the form of
npumerous debis and evidence that Prade may have subtracted his ouistanding debts from the
amount of Margo's life insurance policy before her murder. Nevertheless, the court wrote that
the defenss had presented evidence that Prade was not having financial problems and that the
subtractions Prade made from the insurance policy were performed after Margo’s death. The
court ultimately concluded it was unclear “[tjo what extent the jury was swayed by [the]
circumstantial evidence.”

{111} After discussing all of the foregoing evidence, the trial court concluded that Prade
had established actual innocence by clear and convincing evidence. The court wrote:

The [} circumstantial evidence remains tenuous at best when compared to the Y-

STR DNA evidence excluding [Prade] as the contributor of the male DNA on the

bite mark section of the lab coat or anywhere else. The accuracy of the two

eyewitnesses’ testimony at trial remains questionable. The remsining evidence

the testimony by friends and family of Dr. Prade’s that she was in fear and/or

mistreated by [Prade], the arguably faulty alibi and the deposit slip ~ is entirely

circurastantial and insufficient by itself to support inferences necessary 1o support
& conviction for aggravated murder.
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The couwt concluded that “fbJased on the review of the conclusive Y-STR DNA test results and
the evidence from the 1998 trial, the [clourt is firmly convinced that no reasonable juror would
convict [Prade] for the crime of aggravated murder with a firesrm.”

Thiz Court’s Acalysis & Conclusion

{9112} This Court has conducted ap exhaustive review of the record in this matter and
has arrived at several conclusions. First, we conclude that, while the results of the post-1998
DNA testing appeer at first glance to prove Prade's innocence, the results, when viewed critically
and taken to their logical end, only serve to generate more questions than answers. Second, we
conclude that the State presented a great deal of evidence at trial in support of the guilty verdicts
in this case. Third, we conclude, consistent with our precedent, that the jury was in the best
position to weigh the credibility of the eyewiinesses and to decide what weight, if any, to accord
the individual experts who testified at Prade’s trial. Finally, we conclude that, having reviewed
all of the evidence in this matter, the trial court abused its discretion when it granted Prade’s
PCR petition.

{9113} Without a doubt, Prade was excluded as a contributor of the DNA that was found
in the bite mark section of Margo’s lab coat. The DNA testing, however, produced exceedingly
odd results, Of the testing performed on the bite mark section, one sample (19.A.1) produced a
single partial male profile, another sample {19.A.2) produced at least two partial male profiles,
and a third sample (111.1) failed to produce any male profile. All of the foregoing samples were
taken from within the bite mark, some directly next to each other, but eech sample produced
completely different results. Meanwhile, the testing performed on four other areas of the lab

coat also failed to produce any male profiles,

[T TP ——
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{§{i14} There was a great deal of testimony at the PCR hearing that epithelial cells from
the mouth are peneraily plentiful. Indeed, Dr. Maddox testified that buccal swabs from the
mouth are the preferred method for obtaining DNA standards from people due to the high
content of cells in the mouth and that, because a buccal swab typically contains millions of cells,
it is usually necessary for BCI to either take 2 smaller cutting or to dilute a sample so that its
testing equipment can hendle the amount of DNA that is being inputted for testing. Dr.
Benzinger testified that the ideal amount of cells for DNA testing is about 150 cells and that the
threshold amount for testing is about four celis. There is no dispute that the testing that occurred
here was at or near the threshold amount. Specifically, Dr. Benzinger testified that 19.A.1 only
contained about three to five cells and 19.A.2 only contained about ten cells. Thus, despite the
fact that there are usually millions of cells present when the source of DNA is a person’s mouth,
the largest amount of DNA located here was ten cells. Moreover, those ten cells were not from
the same contributor.

{91115} When DDC tested 19.A.2, it disoovered at least two partial male profiles. More
importantly, the major profile that had emerged when DDC tested 19.A.1, was different than the
major profile that emerged when DDC tested 19.A.2. While the results from 19.A.1 showed a 15
allele at the DY8437 locus, the results from 19.A.2 showed a 14 allele at the DYS437 locus, with
the 15 shifting to a minor alicle position that fell below DDC’s reporting threshold. Thus, in
addition to the fact that two different partial profilss emerged in DDC’s tests, the major profile
that emerged ways not consistent. It cannot be said, therefore, that even though multiple profiles
were uncovered, there was one consistent, stronger profile that emerged as the profile of the

biter.
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{4116} The inconsistency in the major profile in DDC’s tests calls into question several
of the conclusions that Prade’s DNA experts made. For instance, Dr. Heinig stated:

[Blased on everything that I've testified [to], ! helieve that the major DNA that

we obtained from [19.A.2] is very likely from the saliva, and that if there is

contamination the minor alleles, for instance, could be from contact from ancther

individual or more than one individual * * *,

Because the minor allele in 19.A.2 was the major allele in 19.A.1, however, it is difficult to
understand how Dr. Heinig could distinguish between the two and rely on one as “the major
DNA™ while attributing the other 0 comtamination. Similarly, Dr. Straub testified that he felt
“hat the biting activity should leave a lot more cellular material then touch would; and,
therefore, if they're getting any result, now certainly some of that should be from the biting
event,” Yet, DDC did not find “a lot more cellular material” from ove profile. Instead, it
uncovered inconsistent major profiles within an extremely low amount of DNA cells.

{9117} Another significant reality about the bite mark section of Margo’s lab coat is that
amylase testing resulted in a negative test result. Even back in 1998, therefore, it was
determined that no amylase (saliva) was present on the bite mark section. That fact rebuts any
assertion that there was 2 “slobbering killer.” It also undercuts the assumption made by both the
defense witnesses and the trial court that there had to be DNA from the biter on the lab coat due
to the large smount of DNA, in saliva. Quite simply, there was never a shred of eviderce in this
case that the killer actaally deposited saliva on the lab coat. Even back in 1998, Dr, Caliaghan
testified that “if someone bites someone else or that fabric, they may have left DNA there, It can
be of such a low level that it’s not detected. Or they may have left no DNA there.” (Emphasis
added.) The only enzyme test conducted to determine whether saliva was present, the amylase
test, was negative. And while the preliminary test showed probable amylase activity, Dr.

Benzinger specified: “[i}f the confirmatory test is negative, then your resulis are negative.”
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{9118} Although the wial court rejected the State’s contemination theories as “highly
speculative and implausible,” the results of the DNA testing speak for themsejves. The fact of
the matter is that, while i is indisputable thet there was only one killer, at least two partial male
profiles were uncovered within the bite mark. Even Dr. Heinig admitted that, for that to have
occurred, there had to have been either contamination or transfer. And, while the lab coat jtself
was not contaminated, as evidenced by the negative resuits obtained on the four other locations
cut from the coat, the inescapable fact, once again, is that the bite mark section itself produced
more than one partial male profile. Whatever the explanation for how more than one profile
came to be there, the fact of the matter is that the profiles are there.

{§119} Both the defense experts and the trial court concluded that the only logical
explanation for the low amount of DNA found in the bite mark section was that & substantial
amount of the biter's DNA was lost due to the various testing that occurred over the years end/or
the DNA simply degraded with time. Dr. Straub, in particular, deemed it “somewhat far-fetched
and illogical” to suggest that all of the partial profiles DDC discovered came from people other
than the biter. To conclude that one of the partial profiles DDC discovered belonged to the biter,
however, one also must employ tenuous logic. That is because the three to five cells from
19.A.1 uncovered one major profile, and the ten celis from 19.A.2 uncovered a different major
profile and at least one minor profile. The total amount of cells for each major profile, therefore,
had to be very close in number, For one of those mejor profiles to have been the biter, that DNA
would have had to either degrade at exactly the right pace or have been removed in exactly the
right amount to make it mirror the transfer/contamination DNA attributable to the other partial
profile{s) DDC found. It is no more illogical to conclude that ail the partial profiles DDC

discovered were from transfer/contamination DNA, than it is to conclude that degradation or
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celiular loss occurred to such a perfect degree. The former conclusion also comports with both
Drs. Maddox and Benzinger's opinion that “{t]he presence of multiple low-level sources of DNA
is most casily explained by incidental transfer.”

{9120} As previously noted, there is no dispute that Prade was definitively excluded as
the source of the partial male profiles that DNA testing uncovered. The problem is, if none of
the partial mele profiles came from the biter, that exclusion is meaningless. Having conducted a
thorough review of the DNA results and the testimony interpreting those results, this Court
cannot say with any degree of confidence that some of the DNA from the bite mark section
belongs to Margo's killer. Likewise, we cannot say with sbsolute certainty thet 1t does not, For
almost 15 years, the bite mark section of Marge’s lab coat has been preserved and has endured
exhaustive sampling and testing in the hopes of discovering the true identity of Margo®s killer,
The cnly absolute conclusion that can be drawn from the DNA results, however, is that their true
meaning will never be known. A definitive exclusion result has been obtained, but its worth is
wholly questionable. Moreover, that exclusion result must be taken in context with all of the
other “available admissible evidence” related to this case. R.C. 2953.21(AX1)®); R.C.
2953.23(A)2).

{§121} The amount of circumstantial evidence that the State presented at trial in support
of Prade’s guilt was overwhelming. The picture painted by that evidence was one of an abusive,
domineering husband who became accustomed to a certain standard of living and who spiraled
out of control after his successful wife finally divorced him, forced him out-of the house, found
happiness with axiﬁther man, and threatened his dwindling finances. The evidence, while sl
circumstantial in nature, came from numercus, independent sources and provided answers for

both the means and the motive for the murder.
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{4122} There was testimony that, even before the divorce, Prade frequently showed up in
uniform when Margo went out o socialize with her friends. As their relationship soured, there
was evidence that Prade progressively turned obsessive; recording Margo®s phone calls, calling
the babysitter 1o try to locate her, and going to her medical office at night. Numerous people
testified that Margo was afraid of Prade und that she had never expressed a fear of anyone else,
There also was testimony that Prade was verbally abusive, both before and after the divorce, and
that he turned physical when the two fought, pushing Mergo’s head back and using his hand to
“push her nose in.” Moreover, there was testimony that, sometime in the months before her
murder, Prade had “grabbed [Margo] by her neck and teld her he’d kill her.”

{9123} In terms of the motive for the murder, there was testimony that the murder
oceurred sround the same time that (1) Margo and Holston were contemplating masriage and
children, (2) Margo planned on seeking an increase in child support, and (3) Prade’s finances
were in jeopardy. Because Prade still had sccess fo the maritel home and to Margo’s mail, the
evidence was such that he might have had knowledge of any number of Margo®s plans, including
her plans to modify the child support. Williams, Margo's attorpey, testified that she sent Margo
a letter about the filing fee for the child support modification only & few days before Margo's
murder. Meanwhile, there was testimony that Prade had spent the weekend before the murder in
Margo’s house where he easily could have seen the letter. Williams also testified that, when she
was Jooking for Margo’s insurance papers at Margo’s house on the day of the murder, Prade
stated that the papers should be there because he had “just [seen} them [there] a couple days

»

ago.
{9124} Apart from the epormous difference in Margo and Prade’s saslaries, Prade
admiited that he had incurred seversl hundred dollars in returned check and overdraft fees from
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his bank in the months shortly before the murder and that, as of the day before the murder, his
checkbook balance was minus $500. Among the insurance Margo had was a $75,000 policy for
which Prade was the sole beneficiary. There was evidence that Prade had subtracted a variety of
his debts from that $75,000 policy amount on the back of a bank deposit slip dated October 8,
1997, a month before Margo’s murder. And, while Prade claimed that he made those
subtractions after Margo died, there was evidence that at least onc of the debt amounts (the debt
from Kay Jewelers) only corresponded to the amount of debt that was outstanding before the
murder, not after it. Further, Margo’s $75,000 policy was set to lapse in February 1998, some
three months after her murder. On the day of Mergo’s murder, Prade was heard saying that he
had just seen Margo’s insurance policies in her house “a couple days sgo.” Accordingly, there
was evidence that Prade was not only aware of the policy, but also that the policy was set to
expire in the very pear future. Margo was murdered while the policy was still in effect and while
Prade was in a precarious financial position.

{§125} With regard to the murder itself, the evidence was that the murder was
premeditated and very personal. Whoever killed Margo was familiar with her schedule and
waited for her in the parking lot of her medical office. The killer then walked toward the van in
full view of Margo and gained access to if. Because there was iestimony thet the van had an
auto-lock feature that would have been engaged, either Margo uniocked the van doors to let the
killer in or the killer had the keys to the van. As such, the evidence refited any theory that a
stranger killed Margo. Additionslly, the period between which the killer entered and exited the
van was brief a;ld neither Margo’s jewelry, nor her purse, were taken from the van. The
evidence, therefore, supporied the conclusion that Margo's killer entered her van for the sole

purpose of mmrdering her, rather than to steal any personsl items from her. Moreover, the
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evidence supported the conclusion that the murdes was very personal, as the attack was so brutal
end thorough. In particular, the killer bit Margo forcefully enough to bruise her through two
layers of clothing and shot her six times, despite the fact that either of the first two shots would
have incapacitated her. The killer also pulled Margo forward forcibly enough to rip the buttons
from her Isb coat before discharging the Iast three shots.

{9126} As for Prade’s alibi, there was evidence that the gym at his apartment was only &
six minute drive from Margo’s medical office and that there would have been sufficient time for
Prade to murder Margo either before or after going to the gym. Lieutenant Myers recounted how
Prade relayed his whereabouts that day with eerie detail, calmiy describing not only the specific
content of the television program he watched while he was at the gym, but also the exact order of
the exercise routine that a woman at the gym had performed. She also recounted how Prade
appeared as if he had just stepped out of the shower, despite his claim that he was near the end of
his lengthy workout. Further, there was evidence that Prade actively sought out the womsn at
the gym and asked her to provide an alibi for him, even though Liewtenant Myers had
specifically instructed him not fo speak to the woman, That same woman had a very well
established, consistent workout routine of five to seven days a week and, if the need for an alibi
arose, could have made for an ideal alibi witness.

{9127} In its judgment entry, the trial court noted that “friction, turmoil, and name calling
are not uncommon during divorce proceedings.” Friction, turmoil, and name calling, however,
are distinetly different then stalking, wiretapping, arguments with physicel components, and
death fhreats. There was significant evidence that the negative situstion between Margo and
Prade escalated far beyond any typical divorce proceeding. Moreover, that evidence stood

separate and apert from the expert testimony introduced at trial. H is wholly unclear to this Court
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that “pite mark evidence * * * provided the basis for the guilty verdict” on the aggravated
murder count, The State presented an enormous amount of evidence in this case, and this Court
cammot say that any one piece of svidence resulted in the guilty verdict. Rather, it stands to
reason that all of that evidence, viewed as a whole, provided the basis for the guilty verdict.

{128} With regard to the bite mark idemtification and eyewitness identification
testimony, each of the defense’s experts had critical things to say about the experts and
eyewitnesses who testified at trial. This Court has repeatedly held, however, that witness and
expert credibility determinations as well as the proper weight to afford those determinations fall
squarely within the province of the trier of fact. E.g., State v. Browning, 9th Dist. Summit No.
26687, 2013-Ohic-2787, 7 18; Krone v. Krone, 9th Dist. Summit No. 25450, 2011-Ohio-3196, §
16. Defense counsel st trial cross-examined the eyewitnesses on the majority of the weaknesses
raised by Dr. Goodsell, the eyewitness identification experi ot the PCR hearing, The jury,
therefore, was well aware of the possible problems with the identifications of the respective
eyewitnesses and chose, nonetheless, to believe them.

. {9129} As for the dental experts, the jury was essentially presented with the entire
spectrum of opinions on the bite mark st trial. That is, one expert testified that Prade was the
biter, one testified that the bite mark was consistent with Prade’s dentition, but that there was not
enough there to make any conclusive determination, and the third testified that Prade lacked the
ability to bite anything, Moreover, the expert who definitively said Prade was the biter, Dr.
Marshall, also said that the expert who determined a definitive inclusion could not be made (Dr.
Levine) was “one of the leading bite[Jmark experts in the country.” The jury also heard
testimony duting cross-examination that demtal experts often disagree and that bite mark
testimony has led to wrongful convictions. In short, the jury had much of the same information,
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beiore it at frial that the experts af the PCR stage presented and, in light of ell that information,
found Prade guilty.

{130} Having reviewed the entirety of the evidence, we must conclude that the trial
court abused its discretion when it granted Prade’s PCR petition. Given the enormity of the
evidence in support of Prade’s guilt and the fact that the meaningfulness of the DNA exclusion
results is far from clear, this Court cannot conclude that Prade set forth clear and convincing
evidence of actual innocence. That is, we are not firmly convinced that, given all of the
foregoing, “ne reasonable factfinder would have found [Prade] guilty.” (Emphasis added.) R.C.
2053 21(A)(1)(b); R.C. 2953.23(AX2). As such, it was an error for the trial court to grent
Prade’s petition and to order his discharge from prison. The State's sole assignment of error is
sustained.

1

{9131} The State’s sole assignment of emor is sustained. The judgment of the Summit
County Court of Common Pleas is reversed, and the cause is remanded for further proceedings
consistent with the foregoing opinion.

Judgment reversed,
and cause remanded.

There were reasonable grounds for this appeal.
We order that a special mandate issue out of this Court, directing the Court of Common
Plees, County of Summit, State of Ohic, to carry this judgment into execution. A certified copy

of this journal entry shall constitute the mandate, pursuant to App.R. 27.
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Immediately upon the filing hereof, this document shall constitute the journal entry of
judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the
period for review shall begin to run. App.R. 22(C). The Clerk of the Court of Appezls is
mstructed to mail a notice of entry of this judgment to the parties and to make » notation of the
mailing in the docket, pursuant to App.R. 30,

Costs taxed to Appelles.
BETH WEHITMORE
FOR THE COURT
HENSAL, J,
CONCURS,

BELFANCE, P. J.

{132} 1 concur in the majority’s judgment becsuse I agree the trial court’s jadgment
shoutd be reversed, albeit for s different reason. [ also comcur in the majority’s analysis and
reasoning es to why the abuse-of-discretion standard is the appropriate standard of review.

{133} R.C. 2953.23(A){(2) states

Whether a hearing Is or is not held on a petition filed pursuant to section 2953.21

of the Revised Code, a court may not entertain & petition filed after the expiration
of the period prescribed in division (A) of that section or & second petition or
successive petitions for similer relief on behalf of & petitioner unless * » * [t]he
petitioner was convicted of s felony, the petitioner is an offender for whom DNA
testing was performed under sections 2953.71 to 2953.81 of the Revised Code or
under former section 2953.82 of the Revised Code and analyzed in the context of
and upon considerstion of all available admissible evidence relsted to the
inmate’s case as described in division (D) of section 2953.74 of the Revised
Code, and the results of the DNA testing establish, by clear and convincing
evidence, actual innacence of that felony offense ® * # .
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Actual innocence

means that, had the resulis of the DNA testing * * * been presented at trial, and

had those results been analyzed in the context of and upon consideration af all

available admissible evidence related to the person’s case as described in division

(D) of section 2953.74 of the Revised Code, no reasonable factfinder would have

i‘ound the petitioner guilty of the offense of which the petitioner was convicted * *
(Emphasis added.) R.C.2953.21(AX1)(b); R.C. 2953.23(A)(2).

{9134} Thus, the trinl court was charged with examining all of the available admissible
evidence and then meking the determination whether the defendant esteblished by clear and
convincing evidence that no reasonable factfinder would have found him guilty of the offense of
aggravated murder. While I believe the trial court’s reasoning process is logical, upon close
examination of the journa! entry, I would conclude thet the trial court failed to appropriately
apply the standard at issue and, thus, abused its discretion. As noted above, the trial court was
required to consider whether the defendant established by clear and convincing evidence that no
reasonable trier of fact would have found M. Prade guilty of aggravated murder in light of al}
the aveileble admissible evidence and all of the results of the DNA testing. See R.C.
2953.21(AX1)(b); R.C. 2953.23(AX2). And while at first glance it may appear the trial court
followed the standard, 1 would conclude that it did not actually do so. See R.C. 2953.21(AX(1);
R.C. 2953.23(AX2).

{§/135} Insiead, it seems that the trial court firss considered the DNA results in isolation,
found that the defense DNA experts presented the more logical interpretation of the results and
then took only the results presented by the defense DNA experts and considered that along with
the trial testimony and other post-conviction relief evidence. In other wotds, the trial court frst
weighed the competing expert testimony and chose what it found to be the more reasonable
expert opinion and then considered the remainder of the evidence from the perspective of a
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reasonable factfinder who did not have the State’s DNA expert testimony before it. Although
this distinction may appear subtle, it is critical, For purposes of actuel-innocence post-conviction
relief, the trial court cannot make an initial determination as fo which expert is more credible or
belicvable to the exclusion of other expert opinjons, Unlike the typical trial scenario where a
trial court judge has discretion to select the mare convincing expert, in the actual-innocence post-
conviction relief scenario, the status of the evidence must mirror that which actually would be
before the factfinder. Were this matter actually at trial, the trial court would not be choosing
which expert it found more credible prior to sending the jury for deliberation. Rather, the jurors
would be weighing the respective positions of the State and the defense along with all of the
other direct and circumstantial evidence. Thus, the trial court had to put itself in the shoes of a
reasopable juror who had before it both the State’s expert testimony and the defense expert
testimony adduced at the post-conviction hearing along with all of the other available evidence
and then consider whether any reasonable trier of fact could have found Mr. Prade guilty of the
offense. Becanse it is apparent that the trial court did not properly examine the evidence in this
manner, [ agree the judgment must be reversed. However, I do not believe this Court should
undertake this analysis in the first instance and I am troubled that the main opinion’s anelysis is
more in keeping with & de novo review of the matter. Therefore, I would remand the matter for
the trial court to properly apply the applicable post-conviction relief standard.

{f136} To be sure, in the post-conviction relief context this task is not easy, Moreover, it
is obvious that in light of the now evidence presented, a factfinder confronted with il of the
evidence could ultimately place less weight upon some of the circumstantial evidence that may
have seemed compelling, and ultimately determinative, during the initial trial. The new DNA
resulis obtained from Dr. Prade’s lab cout definitively exclude Mr. Prade as the source of the
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DNA tested; on that the experts agree.” Mr. Prade is not the source of any of the DNA recovered
from Dr. Prade’s lab coat. Moreover, the bite-mark identification testimony which was the
centerpiece of the physical evidence af trial has been discredited at the posi-conviction hearing,
The probiem is that the experts cannot agree on what the DNA results mean: M. Prade’s experts
assert that the biter’s DNA was highly likely to be present in the bite-mark area tested and, if that
is true, Mr. Prade could not be the biter or killer; however, the State's experts maintain that the
DNA present instead likely represents incidental transfer and/or contamination and it canmot be
said with any certainty whether the biter’s DNA was present and tested, particularly in light of
the all the prior testing and the passage of time. However, as pointed cut by Dr. Benzinger,
forensic DNA experts do not provide opinions as to how or when DNA was deposited, rather, the
experts report the facts concemning the DNA itself, In that regard, all of the experts agree that
Mr. Prade is definitely excluded as the contributor of any DNA tested from the bite-mark area,
{1137} The trial testimony established that the person who bit Dr. Prade went through
two layers of clothing that resulted in leaving a bite-mark impression on her skin. It was the
State’s position at trial that Dr. Prade’s killer made the bite mark, a position that was st the heast
of ils case given its argument that the bite mark itself matched Mr. Prade’s dentition, At the
pest-conviction hearing, the defense experts opined that, given that it is presumed that the killer
bit Dr. Prade, and that biting someone should leave saliva behind (which is an sbundant source
of DNA), it is highly likely that at least some of the DNA recovered from the bite-mark area
would be from the killer. Dr. Straub agreed with trial experts that whoever made the bite mark

¥ In addition, Mr. Prade was excluded as & source of DNA on the fingernail clippings taken from
Dr. Prade,
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would have had to leave a crucial amount of celluler material on the area and further concluded
that a forceful bite would be highly likely to leave enough DNA to be recoverable 14 vears later,
Dr. Heinig also agreed that a hard bite mark would likely leave enough DNA on fabric so that, in
later conducting Y-STR testing, DNA from the biter could be detected. Dr. Maddox, one of the
State’s experts stated that he could not rule out the possibility that some of the DNA in the
sample did come from the person who bit Dr. Prade. Accordingly, the defense argued that the
State's absolute position that alf of thhe DNA present must have come from a weaker source of
DNA (Le., transfer and/or contamination) rather than the undisputedly stronger source (i.e.,
saliva from the biter) was illogical, unreasonable, and highly speculative.b

{9138} During the hearing, there was much debate about whether there was araylase {a
component of saliva) present when the FBI began its testing in 1998. From the State's
perspective, the absence of smylase bolstered its position that the source of the DNA on the bite
mark was not from the biter, but from contamination. The defense experts expiained that the
absence of amylese in the confirmatory test did not necessarily mean that saliva had not been
present in the srea. Instead, the absence of amylase in the subsequent confirmatory test
performed by the FBI in 1998 could have been due 1o the treatment of the fabric which removed
the amylase present such that the confirmatory test would have been negative, Notwithstanding,
there was testimony that, because saliva is a rich source of DNA, the inability to confirm the
presence of amylase through amylase mapoing did not mean that DNA from the cells in the

saliva would not be recoverable from the area.’

S As an example, Dr. Maddox theorized that Dr. Prade’s patients could have sncezed on her thus
depositing some DNA on her lab coat while the defense pointed out that there was absolutely no
evidence suggesting this occurred.

" The defense also presented & letter from the Obio Attorney General’s office authored prios to
the DNA testing describing State expert Dr. Benzinger's belief that (1) the absence of a
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{9139} The State’s experts also questioned the reliability of the DNA testing results due
to the low number of cells that were tested. However, the experts agreed that small quantities of
DNA do not preclude DNA testing and an exclusion is not necessarily unroliable simply because
there are fewer cells to test. Despite the low number of cells, the testing results that were relied
upon contained DNA. amounts that were above the threshold necessary to obtain a reliable result.
It was further established that = reliable exclusion could be established with a partial profile,
The State also argued that the low number of cells supported the theory that the DNA that was
present was not from the biting killer but rather from random sources or contamination.
However, the defense experts explained that the low quantity of DNA could be due 1o all the
other testing (DNA, blood, and amylase) that had occurred resulting in a significant loss of some
of the DNA end the substantial amount of Dr. Prade’s blood on the coat which also could have
impacted the amount of recoverable DNA. In addition, degradation of the DNA could have
taken place over the passage of time, Moreover, the defense experts did not dispute the existence
of two partial male profiles, but instead noted that samples containing more than one DNA
profile are quite common. Further, because incidental transfer DNA is likely to be found in a
smaller amount and is & weaker DNA source, it would be reasonable to conclude that DNA. that
was capable of being recovered after all this time was more likely to be from the biter (who
would have likely deposited a much larger quantity of DNA than someone who just touched Dr.
Prade). In this regard, defense testimony indicated that “drop in™ contamination is very

confirmatory test for amylase did not eliminate the ability to find DNA and (2) that it was much
more likely to find identifiable DNA from saliva than from someone simply touching the coat
because saliva contains much greater quantities of IDNA than skin cells whick might flake off
due to touching an article of clothing,

® This occurs where an allele that is not supposed to be in a profile spontaneously appears in
amplification because of contamination.
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uncommon. Morcover, while multiple thearies were offered by the State as to how
contamination could have occurred, the defense experts rebutted these theories.?

{140} With respect to the bite mark left on Dr. Prade’s skin, at trial there were differing
opinions by the three experts. The défense expert at the post-conviction relief hearing
mainteined that there is not enough scientific evidence to demonstrate that human dentition is
unique enough for bite-mark identification evidence to be relisble. The State’s post-conviction
hearing expert did not agree on that particular point but nonetheless cast doubt upon the expert
testimony at trial as well as whether sny bite-mark identification testimony was appropriate in
this case. He acknowledged that the bite-mark testimony at the trial was problematic and that he
would not have testified that Mr. Prade was definitively the biter. In addition, the State’s expert
roted that bite-mark evidence should not be the sole evidence uysed to identify a suspect and that
bite-mark testimony had helped to convict people who were later exonerated. Thus, while the
three experts at trial were divided as to whether Mr., Prade could have made the bite mark, the
evidence at the post-conviction relief hearing would likely only further call into question the
experts at the trial who maintained that Mr. Prade was, or could have been, the biter on the basis
of bite-mark identification.

{9141} Also at the post-conviction relief hearing, the defense presented an expert on
eyewitness identification, who pointed out the problems with the identifications made by Mr.
Husk (the man from the dealership) or Mr. Brooks (the man outside Dr, Prade’s medical office).
For example, there was a lengthy delay from when Mr. Husk first viewed the person he later

? For example, the State argued that displaying the lab coat at trial could have led to
contamination. However, the defense pointed out that this was not possible because the sample
had been removed from the coat. In addition, the State was granted leave by the trial court to test
the lab coat for contamination; however, no DNA was found anywhere on the lab coat around
the areas of the bite mark.
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identified as Mr. Prade and when he actually identified Mr. Prade as the man he saw., With
respect to Mr. Brooks, the defense expert noted that Mr. Brooks did not have much time to ses
the driver of the car and his view of the driver may have been obscured. In addition, Mr. Brooks
did not immediately identify Mr. Prade as the man he saw when questioned by police but
identified him only after his third meeting with police some three months after the murder after
much publicity about the murder in the media. Additicnaily, the expert pointed out that the jury
could have been swayed towards believing the eyewitnesses given the certairty they expressed
concerning their identifications, In addition, the expert testified that faulty eyewitness
identification is not uncommon; he indicated that approximately 75% of the Innocence Project’s
300 exonerations involved misidentification by eyewitnesses.

{1142} Assuming this expert’s opinion would give a factfinder pause about the testimony
of those two eyewitnesses, it might likewise cause a juror to be mare apt to find the identification
made by the woman from Mr. Prade’s gym to be more reliable in light of the fact that she had the
opportunity to see him for a longer period of time. She testified that Mr. Prade entered the gym
partway through her routine ang that she could have arrived at the gym anywhere from 8:30 a,m,
10 9:30 a.m. to start her 30 minute workout. If she in fact arrived later, for example around 9:00
a.m.,, Mr. Prade would have been at the gym at the time Dr. Prade was killed,

{9143} Nonetheless, as noted above, the State also presented evidence at the post-
conviction relief hearing which offered a different explanation concemning the significance of the
DNA evidence. The State's experts pointed out thet the amount of DNA actuelly recovered from
the bite-mark area was quite small, which would not be expected in an area that was bitten and
covered in saliva, The State's experts noted that the passage of time and the number of people
that handled the lab coat could support the conclusion that the DNA found represented
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contamination and/or incidental transfer as opposed to DNA from the biter, They testified that
there was more than likely some level of incidental transfer/contamination because two partial
male DNA profiles were recovered from at least one of the sarnples. One of the State’s experts,
in discussing the sample containing the two partial male profiles, noted that there was not a
major difference in the strength of the major and minor profile obtained; thus, the expert
indicated that this was more likely to represent incidentsl transfer/contamingtion, as he would
expect a stronger profile if it was DNA from the biter, With respect to the amylase testing, the
State’s experts indicated that the fact that the presumpiive test was positive but the confirmatory
test was negative supported the conclusion that the amount of cells even originally deposited was
very low. Moreover, the portions of the lab cost that presumptively tested positive for amylase
were consumed in the subsequent PCR DNA testing,'® which was conducted pricr to the
availability of Y-STR DNA testing; therefore, the portions of the coat most likely to contain the
killer’s DNA were not even tested specifically for the presence of male DNA, Overall, given
that the forensic experts do not opine as to when or how DNA is deposited, the ore certsinty
agreed upon by the State and defense is that the DNA recovered was not Mr. Prade's,

{ffi44} The tria! record in this case is voluminous as is the record of the post-conviction
proceeding. This court should not undertake a de novo review of the evidence nor impose its
own reasoning process upon the trial court. The abuse-of-diseretion standard of review by its
very nature permits a trial court to exercise discretion in making & determination so long as the
exercise of its discretion is not unreasonable, arbitrary, or unconscionable. An appellate court

may not impose its own choice when reviewing the trial court’s exercise of discretion but instead

' The PCR testing recovered only Dr. Prade’s DNA.
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must evaluate whether the determination that wes a product of the exercise of discretion was one
that was within the permissible range of choices available to the trial court,

{11145} At Mr. Prade’s 1998 trial, there was no DNA evidence that definitely excluded
himn as the source of DNA on the bite mark, and instead there was at least one bite-mark expert
who opined that Mr, Prade was definitely the biter who made the bite mark on Dr. Prade’s amm. "
In 2014, there is DNA evidence obtained from the bite mark that all experts agree definitely
excludes Mr. Prade, and the bite-mark identification evidence hes been severely discredited. The
question presented is whether a reasonable factfinder would find Mr. Prade guilty of aggravated
murder when faced with evaluating the competing opinions of the State and defense DNA
experts, all of the additional post-conviction evidence, and all of the trial evidence. As the trial
court did not properly consider this question, [ would reverse and remand the matter for the trial
court to closely examine all of the evidence and apply the standard appropriately in the first
instance. In light of the foregoing, T concur in the judgment of the majority but would also
remand the matter for further consideration.

APPEARANCES:

SHERRI BEVAN WALSH, Prosecuting Attomey, and RICHARD §. KASAY, Assistant
Prosecuting Attorney, for Appellant,

DAVID BOOTH ALDEN and LISA B, GATES, Attorneys at Law, for Appellee,
MARK B. GODSEY and CARRIE WOOD, Attorneys at Law, for Appellee,

"' 1t is unlikely that a reasonable juror would find that same expert credible in light of the fact
that the State’s expert at the post-conviction relief hearing was critical of, and troubled by, that
expert’s definitive conclusion that Mr. Prade was the biter. Moreover, even the credibility of the
expert at trial who concluded that the bite mark was consistent with Mr. Prade’s dentition was
called into question by the State’s bite-mark expert during the post-conviction relief proceedings.
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SUMMIT COUNTY, OHIO

STATE OF OHICG ) CABE NO.: CB 1998020463

Plaintiff, ; m.J'UDY HUNTER
v )
DOUGLAS PRADE ;

Defendant i
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This maitsr corbed Befre the Court on Defendant Douglas Prade’s Petition for Past-
convistion Redief, or alkernatively, Motion for Wew Trial, The Courl has reviewed the
PeiitionMotion; amicus cutias, respense, reply, and post-heardng briefs; the extensive expert
testimony and exhiblts sy hoaring over the aowse of four days in October of 2012; this Cowrt’s
Septamber 23, 2010, Order granting the Defendants Application for Bost-conviction DNA
Tegtlog; and applicable law, -

On'November 26, 1997, D, Margo Prads was fatally shot in the font seat of her van
pariced outside of Her medioa! office in Akron, Ohlo, She died from multiple gunshot wounds to
hey cheist. In Februsry of 1998, hier ex-tnabstid, Akron Poljos Captain Douglas Prade, was

indicted fot aggravated murdes, & fredrins spevification, wirstapping, and possession of oriminst

tugls, Prads raised sn abibi deferse at telel. On Beptember 24, 1998, then sitting Judge Muy

.




Sydcer senttnoed Prade to life in prison after he was found guilty by jury of aggraveted murder,
among the other counts, Prade is correnily incarcerated and bas consistently maintained his
inmocence, O August 23, 2000, Defendunt’s conviction was affirmied on eppeal, Siate v.
Prage (2000), 139 Ohio App.3d 676, Later that year, the Ohic Supreme Cot decliried a
discretionary review of his conviction, State v. Prade (2000), 90 Ohio St.3d 1450,

In 2004, Defendsnt filed his first Applicatiot for Post-conviotion DNA Testing puesaant
to a newly enacled Ohio DINA testing statute, R.C, 2953,71.  On May 2, 2005, Judge Spicer
dended his Motion, in pert, finding that DINA testing liad been done before trial thet had exchuded
hirn a9 the sourte of the DINA samples taken from the victim. As such, fhe Court detsrmined that
Prade did not qualify for DNA testiig because a prior definitive DNA tést had previously bean
condwetad. The Ninth District Coutt of Appeals dismissed bis appes! of thie dendal as untinely.
State v. Prade (Juss 15, 2005), 9 Dist. C.A, No. 22718, Defendant did not appea! this denial to
the Ohio Supreme Court,

In 2008, Deféadant filod lis Second Application for Post-conviction DNA Testing based
on the Ohio DNA testing sfatute, a3 amended in 2006, On June 2, 2008, Judge Spicer #gain
denled his Application, finding that he did not qualify because (1) prior definitive DMA tosting
had been conducted and (2) be fatied to show fhat additional DNA festing would be outcome
determinative. The Ninth Distriet Conrt of Appeals affirmed this Cour’s decision, State v.
Prede, §* Dist. C.A, No. 24296, 2009 Ohic 704. (Prade, 9™ Dist). On Mey 4, 2010, the Ohio
Suprome Court overtumed both the trial Court &nd Court of Appesls, finding that new DNA
metheds have become aveilable since 1998, and thei, as such, the priot DNA test wes not
“definifive” within the meaning of R.C. 2053.74(A), Le., new DNA teating methodology could
detgot information that could not have been detected by the prior DNA test. Stata v, Prads, 126
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Obio St.3d 27, 2010 Chio 1842, syllabus number one, (Prade, $.CL) Based on injtis} DNA
testing, the Ohio Suprerne Court desérmined that Prade's exclugion was “meaningless™ the 1998
testing metheds havé limitations because fhe victim’s own DNA overwhelmed the ldller’s DNA.
M, 2919, Upoo remend, this Court determined that the results of new Y-STR DNA testing
would bave been cutcome determinative at the uaderlying trial, pursuatt to the corrent DNA:
testing stutots,
Since the rermand, the parties initially utilized the services of DNA Disgnostics Lah to
test numerous itenos, inchoding:
1. Apiese of metal and swab from Dr. Prade’s bracalet (ODC # 01,1 and 01.2),
2. Cutting from Dr. Prade’s blouse (DDC # 02),
3. Bits mark awabs (DDC ¥ 05, 22 and 23),
4, Swabs from Dr. Prade’s right cheek (DDC # 06, 21, and 24),
$. Mioroscops slides and vial specimens (DDC # 07.1 - 10.11),
6. Saliva semples from Timothy Holsten (Dr, Prade’s fiancé) and Defendant (DDC # 13
azd 145,
7. Three buttons from Dir. Prade’s leb cont (DDG # 18),
8. Cuitfngs from the lsb coat (DDC # 19 - 20),
9. Fingernail clippings from Dr. Prade (DDC # 25),
10. DNA extracts, blood tubes, and bleod cards from Dt Prade, the Defendsmt, and
Tirothy Holsten (DDC # 27~ 33, 37 4ad 38),
11. DMA. extracts froin LabCotp (the original DNA. Testing facility from the underlying
case) (DDC # 34, 35, and 39), and
12, Aluminum foll with DA cards (DDC # 36).

———
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At the State’s request; BCI&I subsequently tested the following additionsl items;

1. A pieds of tetal from Dr. Prade’s bracelet (BCT Ttem [0Z.1),-

2. Three buttons from Dr. Prade’s lab coat (BCT Items 105.1 - 105,3),

3. 10 fingernail clippings from 1. Prade (BCI ftemms 108.1 - 106.10),

An additional cutting frora the bite raark area from the lab coat (BCI Hem 111.1),
Swabhing samples taken from the bite merk ares (BCT ftetns 311.2 and 111.3),

R

Samples taken fions outside of the bite mark area of the laks coat (BCT Rems 114.1 -
1144},

The DNA testing isnow complets. The parties disagres ahout the nieaning/outcome of
the test results, particuiariy results concerning the cuttings from the bite mark atea of the lab coat
-DDC#19.A.1 and 19.A.2. The Court ill address these test rosults and their meming below,

Defendunt seeks % have his conviction for aggravated wurder vacated and to be released
from prison pursuant to his Petition for Post-conviction Relief. | Under R.C. 2953.23(A), 1
petitioner mey seek post-conviction relief under only two limited circumstances:

(1) The petitioner was either “unavoidably provented from discovery of the frists spon
which the petitioner roust rely to present the claim for relief,” or “the United States Suprems
Comtmcogni;nda mew federal or siafe right that applies retroactively to persons in the
petiioner'y situstion,” and "[(Jhe petitioner shows by eless and convincing svidesue that, bist for
the constitutional error af trisl, no reasonable facifinder would have found the petitioner guilty of

~ the offense of which the petitioner wes convicted.”

* Dufendant’s coriviciions on six county of intsresption of comeiumications znd one oount of possession of cfiminal
toals pre nol affeeted by elther the Peilton for Post-conviction: Rellef or Matlon for New Trial 85 thess convictions
are ook in any way rslated 1o the DA avidence. 5. Prade has now served the sentence Imposed on thess orlmes.

4
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{2) The petitioner was convicted of a felony * * * and upon consideration of &Il avatiable
evidenre related to the iimate's ciss * * *, the results of the DNA festing establish, by clear and
convincing evidénce, sotunl Innocence of that felony offense * * 4. (Bmphasis added.)

“Actyal nbocence” under R.C. 2953.21(A)(1)(b) “meass that, had the results of the DNA
festing * * * boen prosensied st trial, and hisd those tesults been analyzed in the context of and
upon congidsration of all evaflable adrafssible evidence relatad fo-fhic inmate's cags * % * py
reasonable factfinder would have fosnd the petitioner guilly of the offense of which the petitioner
was convicted * * *, (Emphasia added.)

Although R.C. 2553.71(L), the outcome-detsrminative fest for granting an application for
post-conviction DNA teeting, and R.C. 2953.21(A)(1)(b}, the actwel insocencs test for granting a
petition for post-convietion relief, do resemble enchi other, they are not the shme, Srate v. King,
8" Dist, No. 97683, 2012 Ohio 4398, P13. R.C. 2953.71(L) requires only 8 “strang probability™
that no reasonable factfinder would have found the defendant guilty, while R.C.

2953 21(AX1)(b) requires thet “no reasoaable faotfinder would bave found the defendant guikty,
without exception Id. Purthermore, the el court’s staternents I its findings of fact and
conclusions of law for & defendant’s application for post;oonvictien DINA testing are not binding
on the court’s later determination teganding the petition for post-coaviction relief. 74,

Ths Court will now address the Dafendant’s conviction for aggravated murder and the
aveilable admissible evideice, including the new Y-STR DMA evidenoe. The available
evidency includes the svidence gt the underlying frlal. The law of the case apples with respect
to subsequent proceedings, inclading hearlngs to deterine whether the defendant has proves.
detual inhooeace based upon the tiew ¥-STR DNA test results?  King, at P16-17,

s lawe of fhe tase ds considered azule of practice vathey than » bisding nitle of substantive law, King, st P16,
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Int the underfying trial, a number of iterns were tested for DNA, inpluding Dz, Prade’s
fingérnail olippings, fabric from the sleeve of Dr. Prade’s Iab cost in the axea surounding the
bite mark, and & broken blocdstained bracelet, Prads (8.C1.), at P16, Of this evidence, the most
significant was the fabric fom the lab coat whers the bite madk occurred because it conteired
“the best posaible spurce of DNA evidence agto hes [Dr, Prade] killer's idontity.” 74, ut P17
{quoting Dr. Thomas Callaghan, the Siats’s DNA testing expert). Dr. Callaghan tesied seversl
caltings from the eloth from the lab coet, including one frowi the bite-mark area on the sleeve in
the biceps aresa. [d,, ui P18, Within the blw—mark wmea, e analyzed the cutling in three samples
— the right side, the left side, and the center of the bite mark. /d. Dr. Cellaghen testified that, if
the biter’s tongue camne into contact with this aren, gome ckin cells from the biter's Jips or tongue
niny have been left on the fabric of the leb coat. Jd. Ultimately, the Defendant was excluded a3
& contributor to the DNA that was typed in this case, 4.

Waorth noting af the onset of fhis enalysis is that the Defendsnt’s exclusion in the
underlying trisl as & contsibutor to.the DNA found on the bite mark or snywhere else on Dr,
Prade’s l«b ooat is “meaningless”™

“Tbe testing exeleded defendant only in the sense that DNA found was not his,

beoansa it was the vieim's, But the “sxclusion” excluded sveryone other tha the

viotim n thet the victita’s DNA overwhelmed the killer’s DNA due to-the

liinitations of the 1998 testing methods.” Prade, 9t F20 (Bmpbasis therein.)

Testing is now complete on the sbave Hst of itéms, using '¥-Chromosome Short Tandem
Repuat Testing (Y-STR Testing), a testing procedure thist was not available in 1993,

ianificantly, the Defendant has been exciuded es the DNA contributor on all the tested items,

y—

q

L Y U SR

S -

arm——— e



NI eyt i e i deyens m apues v

inclnding the samples from the bite-matk areas of the lab coat, by nse of the Y-STR Testing
insthod,

The Court heard four days of expert testimony relating io the meaningfottcome of the
DNA test regults and related fssuas, Defendant’s experts were Dr, Julie Heinig, Assistant
Laboratory Dixector for Forensics for DNA Diagnostic Centex (DDC), and Dr. Richard Staub,
Disector for the Forensic Labotatary for Ovchid Cellmark (amtil very tscently). The State's
sxpevts vere Dr, Lewis Maddox end Dr. Blizabeth Renzinger from the Ohio Buresn of Criminal
[dentification & Investigation (BCI&I). All sre well qualified experts in their fislds, The
primary foous of the tests snd testimonry fom these experts related to the bits-raark cuttings-from
the leb coat, The Coutt also has in its possession letiers from Jim Slagle, Crimina) Justics
Section Chisf for the Ohio Attomey General, and from Dr. Benxinger, sach providing an
indepeodsnt review of the evidence relating the Defendant’s request for post-conviction DNA
testing.

For this Court’s analysis, it is undisputed that (1) Dr, Prade’s killer bit her on the Jeft
underarm bard éncugh o Jesrve o permanent improssion on her skin through two layers of
clothing; (2) her killer is highly Hkely fo have left & substantial quantity of DNA an her Iab coat
over the bite mark when he bit Dr, Prade; (3) the recent testing identified male DNA og the iab

cout bite-malk section; and (4) none. of the male DNA found is the Defondant’s DNA,

DDC performed the inifial Y-STR testing of DNA extratts from a large cnttmg from the
verder of the bite-mark section of the b cost (aronmd where the FBI previously had taken two of
the thres suttings from 1998), which became DDC 19.A.1; and from thres additional cuttings
within the bite-matk sestion of the Iab ooat that were then ecombined with the remaining extrant
from DDC 19.A.1 to nake DDC 19.A.2, Ttis undisputed that (1) DDC's testing of 19.4.1°
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idemtified a single, partia] male INA profils; (2) DDC's festing of 19.A.2 identified a mixture
thut included partial male profiles of a leest two men; aud (3) that both 19.A:1 and 13.A.2
conclusively excluded Defendant (and also Timathy Holston) from baving confributed the DNA
from these two semples, Alse undigputed {s that these DNA exolugions are not expressed in
torms of probabilitfes; tiey are certainties ~ both Defendant and Timothy Holston are excluded
a9 contributors to the partial DA profiles obtained from the bite-mark are of the lab cost.

A second liboratory st BCI&T performed further Y-STR testing on additional material -
one new cufting frum the bite-meark section of the Iab coat; swabs from the sides of the lab coat:
cuttings from the right and left underarm, left sleave, and back of the lab soat; buttons from the
1ah cvat; fingernails clippings; and a pisce of miefdl from the bracelst - - uil af the State’s request.
It remaings imdisputed that the Defundant sen be excloded as a soures of the male DNA from alf
itens tested fiom BCI&L

The State arguos that the DDC tost results relating to the bite-mark section sre
meaninglegs due to contaminatitn, fansfer touch DNA, or analytical ertor. Tn support, the State
asserts that the male DNA found oa the bite mark section inofuded sxtremely low levels of trace
DNA, i.c. from 19.A4.1 (3 - 5 cells) and 19.4.2 (approximetely 10 cellg); from possibly two up to
five sty persons, and thet how or wher that mele DNA was doposited is vaknown. As such,
fhe State argues thet the testing of tho DNA bits-mark evidenoo provided st best bncunolusive
results that in no way bear.on the Defendant’s claims for cxoneration. Defendant argues the
opposits ~ that the more signifioent partisl mae profiles from 19.4.1 smd 19,42 are mare Hkely
than not the DNA from Dr, Prade’s killer, Hach side provides expert opinion i support of its
positions and against the opposing positions,
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Upon review, the Court melves the following findings of fact relating to bite-mark

evidence from the leb ooas:

(1) Beonuse salive iz a rich sonres of DMA metenial, while touch DA is a weak source
of DNA material, ft 1z far more plasible that the male DNA found inthe bite-mark,
settion. of the lab cost was contributed by the killer rather than by inadverient contact;

(2) The V-8TR DNA testing of various ereas of the lab coatf other than the bite-maric
section was-sxpressly desigherd by the Stais to test for contamination or for toush
INA and that testing fatled to find any male DINA, thersby suggesting & low
probability of contantdnation or toudi DNA;

{3) The ways In'which the State suggested that the bite-mark seotion of the lab coat sould
heve been contaminated with stray male DNA are highly specilative and implausible;

(4) The small quantity of mals DNA found on DDC 19.A.1 end 19.A.2 doss not mean
thet the Y-STR profiles cbizined from these marnples are invalid or uoreliable;

(5) Barlier testing end tréatnm: of the hite-mark section of the lab vont by the FBI snd
SERI from 1998 explains the small quantity of mtade DNA remafuing from the crime,
and the simple passage of time causes DNA to degrade; and.

{6} The Defendant kas bean conglusively sxcluded as the sontributor of the male DA
oty {he bite inark Section of the lab tuat or anywhera else.

As thig Court pmiousfy found in its September 23, 2010 Order:

Fwahmswimesmmﬁﬁadfmm State at tdal, Lay witnesses
pmvideddemlconcetmgﬁmmlaﬂmshmbehmuﬂmdmdmmdthe
Defendent. Police officers testified concemning the resulis of their lnvestigation.
HNo weapon or fngerpiints were found. Mobody witnessed the killing, Bife mark
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evidence, however, provided the basis for the galty verdicr on the count for
aggravated murder,  State w Prade, 2010 Ohio 1842, 47 3 and 17. {emphasis

added),
To obtain conviction on the murder charge at ttial, the Stats forused on

convincing the jury that Defendant Prade bit the victim so hard throngh two layers
of clothing that he left an impression of his tobth an her skin. Such evidence wes
orucisl becaust no other physical, ton-circomstantal evidence existed to sugpest
Prade’s guilt. In support of this theory, the Biate offered testimony fivm two
dentiets with training in forensic odontology, Dr: Marshall and Dr. Levine, In
wﬁﬂﬂi@n,ﬁeﬂ&fmmmﬂednz Baum, o maxillofacial prosthodontist, The
respective opinions of thess thres experts covered the spectram. To sum np, Dr.
Mearshall believed the bite merk was mafe by Prade; Dir. Levine testified there
wes ot enougtito %ay one way or enother; and Dr. B&umopmedﬂ:atmﬁhmm
wes & virhial impossibility for Prade due to his Joose dentiwrs.” -

. Bevera explanations exist for the disperate opinions. First, the autopsy
photographa depict & bite merk impression without clear edge definition.
vaioasly, the experts® interpretations of the obgerved pattetns of the dental
impression depended on the slasity and quality of the bite mark image. Purther,
fhe experts’ opiniens wete fiot only based oo differing methodologies ot also
wers without reference to scientific studies to support the. validity of the
respective opinions, Andﬂnsistosaynoﬂm\goﬂhepommalformpeﬁhm
Surely the jity stroggled assipming greater weight to the testimony of these
Wwitnesses, (Order, pagen 10— 11),

While not neatly as dramatic as with DNA testing procedures, some advancerneit in
protoeot for bite-mark identificution snalynis has oscurred since the trial, In fact, the Court bias
recently heard testimony from two new experis relating fo the field of Forensic Odontology — D,
Mary Bugh for the Defendant and Dr. Pranklin Wilght for the State. Neithat D, Bush nor Dr.
Wright randered an opinion on whethet the Defindant's deptal impression was or was not the
source of the bite mark on Pr. Prade’s lab coat or arm.

Dr. Bush, D.D:S., & tenured professor af the School of Deotal Medicine, State University
of New York at Buffelo, testified about the original scientific research that she, working with
others, has published in pem:—mriewed scientific journals concerning two general issues: riamely,

¥ Marhall trial trsnscips, page 1406
Laving ik transoript, pegs 1219
Boupn felal wenscrlpt, pape 1641
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(1} the ymilquences of buman dentition; and (2) the ebility of thet dentition, i unige, to transfer a
wiique patters to humen skin to maintain that wiguencss.

Dr. Wiight, D.D.S., apm&biné frenily dentiat who is als & forensic odontologiet, the
past president of and & Diplomate in the Armerican Board of Poronsic Odontology (ABFO), sud
suthor of severa] literefurs reviews and soientific arlicles addressing dentsl phiotography, testified
on behelf of the State,

In addition, excerpts from suthorities on bite-mark identification analyses were admitted
inlo evidence at these proceedings by stipulstion of thwe pastios, specifically excerpts from Paul
Ginnnelli & Biward Imwinkeheid, Scientific Bvidence (4™ ed. 2067) (Glannelli & Imiwinkelrsid)
and from the National Academy of Sciences, Strengthening Forensic Sclence In The Uniied
Siates, A Path Forward (2009).

In 2007, Giznuelli & Imwinkelreld siated that “the fundamental sclentific basis for
bitemark analysis hals] never boen established,” Similexly, the 2009 Nationel Anadmy of
Sctenoss (NAS) Repoct obsezved: “(Y) The mriquensss of the human dentition has not been
scisntifisally established. (2) The shility of the detition, if unique, fo fransfer 2 unique patiern

to human skin and the sbility of the skin to maintain that uniquicness has not been scientifically
extablished, (i) The ability to analyze and fatesprot the scope or extent of distortion of bite mark
patterns on human dkin has not been detnotmttited. () The effisct of distortion on different
comparison techiques is ot fully undetstood and therefore has not been quantified.”
According to tha 2009 NAS Report: “Some research is warranted i opder to identify the
circumstances within which the msthods of forensic odontalogy can. provids the probative

value,”
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As densfled betow, Drs, Bush and Wright hold differing opinions regarding the seientific
foundstion for bite-mark identification evidence, Specifically, Dr. Bush’s view is that the
scientific batiy for bite-mark identification has not been established and, further, that the euistiog
sefantific record shows that it likely cannot be, while Dr. Wright's viewis that, although it
admitiedly is subjective and prone to evaluator exvor, bite-mark Identification evidence can be
usefid adjunctive evidense in Hmited circumstances {f 2., a closed populﬁtiun of 2 or 3 potential
titses where-the bite marlk has individual charaoberistics and the potential bitets' dentitions are
sot similar), 50 long a8 the conclusions are appropriately qualified.

Dr, Bush testificd that her original sciontific ressarch relating to bite-mark identification
wes, in general, mgloring eraqs that the 2009 NAS Report identified a3 requiciug research. She
testified ooncpming the results of efeven studies thet she (with others) has condnoted concerning
the isimes identified in the 2009 NAS Report, all of which were published in peer-reviewed
sofentific journals, None of Tir, Bush's research detailed sbove was available at the time of
Douglas Prade’s 1998 trial. Dr. Bush testified that her reseasch shows thet humsan destition, as
reflected in bite marks, is not unique and that uman dentitien does nof relisbly transfer unique
impreasions to hurnan skis through biting, Tn Dr. Bush’s upinion, “these scisntifio stodies reise
deen concern aver the use of bitemark evidonce in legal proceedings.”

Cemversoly, Dr. Wright exproased criticismg of and reservations about Dr. Bush’s
utiginel soientific research, Dr. Wright testified that, iv his view, Dr. Bush’s practice of ustng
gtone dental models attached to vise grips and applying tiem to humen cadavers, xather than
living skin, does noi acourately replicate how bite marks leave imprints on kuman skin during
violent cyimes, Dr. Wright's view is that it is impossible to mesningfally study Uite marks as

they occyr in vickent etimes in & rigorous, controlied, wnd sclsutific manner,

12
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While the Courd appinciates Dr, Bush’s efforts fo study the ability of humen. dontition to
transfes unique patterns to human skin, the Court finds the premises and methodelogy of her
studies problematic, Rather, the Court agress with Dy, Wright's view that it is impossible to
study in cosnitrolled experiments the issues that the NAS Report says need more research,
Nonstheless, both experts® opinions call into serfous question the owrali scientifie basis for bite-
mark identification stimony and, thus, the overall sfentific hasis for the bite-mark
identification testimony given by Lird. Mershall end Levine in the 1998 trial,

Although the Coust finds Dr, Wright to be an expert in the ¢tyrent, field of bite-mark
identification, Dy, Wiight admitteti at the hesiring that in his view bife-mark inclusions or
exclusions (1) are approprintely based on observation and experience, which nevessarily entails
subjectivity #nd 4 lack of repraducibilify undsr controlled stientific conditions, and (2) are to be
usad in. e vety limited set of circumstances ~ closed populations of biters with significantly
different dentitions, Purthermore, r, Wiight was unsble to reconcile the 2009 Netional
Academy of Bciences (NAS} Report finding that naresclved scientific ismes remain. These
issues require more research befors fhe hasis for bite-mark identifieation can be sclentifically
getablished. Lastly, Dr. Wright's testimony reises sevious questions about the relisbility of the
specific bite-mark opinions thet Drs. Marshall and Levine offered in the 1993 tripl, as they both
provided ophtions that are not ons{stent with the ARFO gridelines.

1n light of the testimony from Drx. Bush and Wright, the bite-mark evidencs i the 1998
trial, a3 in Stats v, GilHiapie, “is now the subject of substantial eritictem that would reasonably
canse the: fact-finder ko reach. a different conolusion,” in that “the new research and stodies cast

-gerious doubt 1o & degree that was notable to beralsed by the expert testimwony presented at the

*Dr. Lovins's opindon-on bite tarrk svidence has been subseuently discradissd in the case of Burke v. Town of
Walpole, 405 F,3d 66 {131 Clr. 2005) where Dy, Lovine’s identification of a défondent s the biting perpetrater in n
criminal onns was shows to be exroneous, based dpon mubsequent DNA. testing,
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original determination of guilt by the: fact-finder,” State v. Gilllzple, 26 Dist, No., 22877, 2009~
Ohio-3640, P150. Bottom line, forensic edontolugy is a field in fhux, 2nd the new evidemoe
goes to the evedibility and the weight of the-State’s experté’ fostimony &t the 1nderlying tral,
As previously stated in this Court’s Septomber 23, 2010 Order, “[u]pon hearing foom a
forensic enalyst dessribing updated sud reliatile mathodology nsed to determine that Douglas
Prade was not a contributor to the biologica] materisl from skins cslls (lip and tongus) found on
the slesve of Dr, Prade’s lab cost, the jurors would reconsider the credibility of the respective

bite mark experts’ teetimony.” (Order, pags 11). This stateraent remains troe today.

In this Court’s Order from September 23, 2010, the Coust exprested some skepticism
conzerning the relishility of the testimony from the Stete’s two key eyewitnesses — Mr. Eobin
Hugk and Mr, Howard Brooks - who both purportedly placed the Defendant near the scene at
around the time of the murder.

Mr. Rusk, who worked for the car deqlership next to the crirme yoeme, testified at trial that
be saw the Defendant in Dr, Prade’s offics paddng lot in the moniing of the murder, Howaver,
M. Husk did not come forward with this information to the potice uitil nine monthy after the
murdet and anty afier months of press coverage that fsatured the Defendant's photo, Prads, 9
Dist., at 4. Mr. Brooks, & patiant of Dr. Prade’s, testified that as he was standing st the edge of
the parking lot and beard & car “pecling o™ Brooks testified thet the oar that extied the parking
fot contained 2 man with & mustache and wesring a Russian<type hat, 2nd a big-chested
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i. passenger. Mr. Brooks did not identify the Defindant as the suspected killer unti] kis third
. police interview. 14,



At hiearing, Defendant presented the: testimonry of L), Charles Goodsell, an expert in the
areg of eyewitness memory snd identification.  Dr. Goodsell testified regarding the thrse stages
of miemory - encoding, storage, snd retrieval; several factors thet can affect themory; and the
aconracy of eyewiinees identifications.

Based upon his review of the two winesses’ testimony at trinl, hw determined that 2
number of factors could bave had an adverse impact on the acouracy of My, Hn;k’s &nd M.
Brooks® identifieation of the Defendant. Dr. Goodsell tastified that Mr, Husk’s admittedly brief
camual encounter at the dealership prior to the murder, and the slgnificant delay in tlme batwesn
the. encounter and hig coming forward with the information to the police, el} the while seeing the
Defendant’s imaga on television end in the newspapers, axe factors. that may have aifected the
accuracy and/or altered Mr. Husk’s memory of the man he saw,

Dr. Goodsell testified that he fovad Wr. Brooks® statemnents to be contradicfory « he
“didn’t pay it [the encounter] rio tfsntion,” yet was able to provide spesific details of the people
in the car that was “peeling off” Purther, he was not able to identify the Defendant until his
third, polics interviswr. Both factors could bavs adversely affected the aecuracy of Mr. Brooks'
taemory of the driver.

Lastly, Dr. Goodsell tostified thet e person’s confidence level can be unduly inflvenced
by tonments fromythe police or repeated exposure o the suspect’s image in the media, thereby
calling into question the accuracy of this testimony. ~The State counters thet Dr. Goodeell did
not consider the possibile reasons for Mr. Huosk's and Mr, Brooks’ delay In coming forwerd to the
police, including not wanting to get involved, and their certainty that the Defendant was the
person they saw at Dr, Prade’s offtoe on the morning of the murder,

15



Tn its September 23, 2010 Qrder, this Court inifially qnestim;ed the reliability and
accuracy of Mr, Husk’s and Mr. Brooks® testimeny at ttial with respect to seeing the Defendant
at the murder seene. D, Goodsell'y teatimony and affidavit with respect to memory and
acourasy of witnesg identifications in peneral, and his opinian a3 to factors that could heve s
negetive effsct on the accurscy and/or metmoty of r. Husk’s snd Mr. Brooks® ientification of
the Dafendant, support this Court®s indtial vonoerns. Based upon the Y-STR DNA tegt yosults,
and afler reviewing Dr. Guodsell’s testimony and affidavit, the Coutl believes that & reasansbls
Juror would now conclude that these two witnesses were misteken in feir identification of the

Defm@mte

The Stats asserts that other circumstantial 6videncs from the trial rematus advwissible and
relevant for thig Courp’s determination whether Defandant bas met his burden of proving actusl
imnocence, The State points fo evidenoe relating to the Defendant’s slleged motive - his
financisl problems, the impending divoroe, his jealousy as evidenoed by the taped conversations
of Dz. Prade — a3 well as testimonial statemients from Dr. Prade’s acquaintences,

To review, Brenda Weeks, & friend of Dr, Prade’s, testified conceiing her efforts 1o
convince Margo o leave home with her danghters, Avnalias Williams, Dr. Prade’s divorce
attomney, recountad the Defendant’s bonie of voice and statements thut he made about Margo,
pamsly, calling ber o “shuf.” Al Btrong, & former boyfriend of Dr. Prede’s, testified thaf Margo
became very upsat over o tolephone call she reseived regurding the Defendant’s davghters and
his surrent girlfriend, and that Margo resclved to take ore extremne action with regard to
divorcs proceedings. Timothy Holstor, Dr. Prade’s fiancs, testificd that Mergo becsme upset
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2ftar receiving & phone call while they were away on a Las Veges trip and Iearning that the
Deferidant hatf not oaly entered her house, but stayed with their deughters, Dr, Prade had
segenily chenged the door Jooks to her bouse and installed & security system.  Lastly, Joyco
Foster, Dr. Prade’s office manager, testified ihat Margo was aftaid of this Defondant. (State’s
' Post hoaring brief, pages 7 ~ 8, State v. Prade (2000), 139 Ohio App.3d. 676, 690 ~ 694), The
Court rotes that statements from two other individuals were admitted in esror.  Prade, 139 Ohio
App.3d, supra at 694.  The Court does not want io minimizes the meaning of thiy evidence and
teatimiony at trial. That said, this Court’s experionce ig that fdotion, turmoil, and name calling
axe srot vncomnson guring divoroe procoedings.

The Court next songlders evidence relating to the Defepdant’s alibi and the motive for
murder. The State arpives that Defendant provided a fauly alibi af trial. When the Defondant
initially artived on the soene of the murder at 11:09 a.m., beving been paged by bis girlfriend and
fellow police officer Carls Smith and subsequently informed of the murder, officers on the scene
interviewed bim. Prade, 139 Ohio App.3d, at 698, The Defendant fnitiafly fold the poice
officars that he hiad pone to the gym at his apartment complex to work cut at 930 am, M At
trfil, be atterapiod 1o show ag his alibi that hs was working out at the time of the murder betweon
9:10 s, end 9:12 .. 12, 81 699. One alibi witness at trial confirmed seeing him in the
workoat rootn the morning o€ the murder but was unable to establish the specific time. o,

The other alibi witness denied sver seelng the Defendant in the workout room on sny date, Jé
Also, when the Defendant érrived et the soene bt was very calm and appeared & have just
sbepped out of the showsr, arguably hot the appearance of someons who had left the gym and

 rashed to the ctime scene. Ji, a1 698, Lastly, both the imervieiving offiost and Dr, Prade’s

mother testified that the Deferdant had o sereteh on hia chin the day of the mender, I
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The State also argnes that the Defendant’s serious Snancie) problens and debts were
motives for the mitwder. A detestive testified at trial that o bank deposit stip belonging to the
Defendant was found during & searoh of financial decuments aftegedly hidden et his gidfrlend's
home. Jd, at 699, The depositslip was dated October 8, 1997, a month and & half befors the
murder. B4, On the back of the slip was 5 Jist-bf haodwritien calenlations thet tallied the
pproximate amounts the Defendant allegedly owed creditors in October, the sum of whick was
gubtracied frorg $75,000, the amount.of life insueance yolicy proceeds for Dz, Prade. i The
Disfendant was still listed a5 the benoficiary of the policy st that time. Id

The Defendant counters twofold - first, thet the amounts Hsted on the back of the deposit
slip do not add up to the areounts owed in October of 1997, but rather, more accurstely, add up
o amoumte owed in The months following the murder; and second, that other évidence casta
doubt on the notion that ths Defeadsxt bai monsy problers at that tiems,

Upon review, it is clear thel the State presended evidence st trial that finds faukt with the
Defendant’s, and that suppori’s the Defendant’s motive for murder - the lifo insurancé policy.
To what extent the jury was sweyed by this circumutantial evideges this Covnt does ot kaow,
Suffics it te say that Ninth Distriot dlscussed this evideore on appeal as part of suffisiency of the
evidencs assignioent of exror. Prade, 139 Obio App.3d., st 698 - 699.

The Coutrt will now address the two requirements that the Deferidant mast prove in ordap
to obtain post-conviction relief: the petition must be tirely, and the Defendait nust show by
clear and ¢onvineing evidencs that, upon consideration of all aﬁlable evidence, including the
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resulis of the recent 'Y-STR DINA testing, he is actually lnnocent of the felony offense of
aggravated mtder.

The Chio Supreme Court {njtially rémanded this matter to this Court to datermine
whether new Y-STR DINA testing would have been sufcome determinative at the undedying
i, pursienit to his Second Application for Post-conviction DNA Testing. The Defendant’s
Motiop was granted withis this Coutt's September 23, 2010 Order. ‘The Y-STR fest resulis axe
now back,

R.C. 2553.23(A) governs the limeliriesy of post-conviction potitfons. It provides that a
DNA-testingbased petition for post-conviction relief is timely when “the resulis of the DNA
testing establish, by clear and convincing evidefice, aghual innocence of that felosy offense.”
Based upon this Court’s determination below fhat the new DNA testing establishes by clear end
convineing evidence his aotial innoceace of the felony offemse of aggravated murder, the
Defendant®s Petition for Post-conviction Relief is timely,

‘This Court had previeusly determined thai the evidence at tria! (the bite-mark evidence,
the primery basis for the guilty verdict, ee opined to by State’s trial experts Dr. Marshall and Dr,
Levine; mud the eyewitness testiraafiy by Mr. Husk end Mr. Brooks) would be compromiged
shouid the IINA tests come back excluding the Defendaot as the killer of Dr. Prade, This
finding remdins true today.

The parties pressnted expect testimony at hearifiz regarding the field of Forensic
Odomtology ~ Dr. Mary Bush for the Defondant and Dr. Franklin Wright for the State, As
praviously staled, neither Dr. Bush nor D Wright rendered an opinion on whether the
Defendsnt’s deptal bnpression was or was not the source of the bile mark on Dr. Prade’s Jab coat.
ovarm. The Court docs not find that Pr, Wright's opinfons on the fisld of forsnsic odontology in
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ahy way bolster the State’s-case with respect to the opinions of Dr, Maurshall oz Dr, Levine in the
undedlying trial, Dr, Wright admifted at the hearing that in his visw bite-mark inclusions or
exclugions (1) 4re appropriately based on chservation and expesiences, which necessarily entalls
sibjectivity and & Inok of réprodusibility under controlied scientific condiions, ar (2) areto be
used in 5 very limited set of clrcumstances — closed populations of iters (vbviensly, not the
sitmation in the matter) with significently different dentitions.

The other circumetandial evidencs remains tentions at best when compared to the Y-8TR
DNA evidencs excluding the Defendant as the contributor of the male DNA. on the bite mark
seation of the lab coat.or aisywhers else.  The acoursey of the two eyewilnesses” testimony at
trial remains questionable, The remaining evidends —the testitnony by friends and family of Dr.
Prade’s that she was in fear and/or mistreated by the Defendant, the s.rgu‘ab{y fanlty alibi and the
deposit alip - - is entirely civenmstantial and insufficieat by itself to support inferences necessary
to support & conviction for aggravatod mirder.

Lastly and most important, the Y-STR DNA test results undispirtedly exclude the
Diafandart as the contributor of the male DNA found in the bite-mark secfion of the lgb coat or
under Dr. Prade’s fingerneils, The Stets's new expéris opined that the test results are
mesitingless due to contamination, trangfes touch DNA, or analytical error. This Court s not
convineed. The Court concludes that the more probeble explanations for the low level of trace
male DNA found on the bite-mark section of the lab coat are due to natural dutcriura;iun over the
years, and fo the testing of the saliva DNA from fito bite-mark seotion of the Iab coat back in
1998, Thie salive from those aress veas constrned by the testing procedure; and unfortunstely,

thess arens cannot be retested ut {his thoe,
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What are we left with now that the Defendant hes been conclusively excluded &g the male
DNA contributor o Dr. Prade’s leh cont and elsewhere? We have bile-mark jdentification
tesBmony from Dés. Marshall and Levine that hes been, debunked; the eyenituess testimony of
Mr. Husk and M. Brooks that {3 highly questionable; the testimony from Dr. Prade’s
acquaintances that Margo was afvaid of the Dofondaot and that friction existed betweon thio two
pending their divoroe; the arguably faulty alibi; anid the controversy concerning the October 3,
1897, deposit stip as it relates to the D, Prade's life insarance policy.

The Court is pot unsympathetit to the fimily members, friends, snd community who
want to see justice for Dr. Prade. However, the evidence that the Defendent presented in this
case is clear and convineing. Based on the review of the couclisive Y-STR DNA test results and
the evidence fiom the 1998 trial, the Court is firmly convinced that ne reasonabls juror would
vonvict the Defendant for the crime of aggravated murder with 2 firearm.  The Court concludes
83 amafter of law that the Defendant is sctually innocent of sggravated nrder. As such, the

Court averturns the Defendant’s convictions for aggravated musder with a firsarms specification,

and Tt shall be discharged from prison forthwith. The Defendant’s Petition for Post-conviction
olief {s granted.

MOTION FOR WNEW TRIAL
Alternatively, Defendant seeks a new trial for aggravated murder. Under Rule 33 of the
Ohid Rules of Civil Procedure, “[a] new trial may be granted on motion of the defendant
o[ When new evidence material to the defense is dissovered which the defendant could not with
reagonable diligence have discovérsd and produced et triel.” Crim.R. 33(AX6).
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“To warsant the granting of s motion for a new trial in & criminal case, based upon the
ground of sewly dissovered ovidenoe, it must be shown that the new evidence (1) discloses 2
strong probability that 1t will eluinge the reguit if'a new trial is granted, (2) has besn discovered
since the trial, (3) is such that conld not in the exerviss of due ditigsscs have been discoversd
befote the trial, (4) is material to the fssues, (5) is not merely comilative to former svidence, and
(6) does not merely impessh or contradict the Sormer avidence.” Stafe v, Peiro (1947), 148 Ohlo
381, 505, syllabus.

Evidence i3 “material” if the there is 8 “fsasonable probability” that, bad the s¥idence
been disolosed or been availabls, the result of the trinl would have been different, State v. Roper,
5" Dist. C.4. No, 22494, 2005 Ohlo 4796, P22, “Reasonsible probebility” of a different trisl
result is demonstiated by showing that the omission of new evidence winld “andermine the
confidence in the onteome of the trisl.” Jd.

The Stats asserts that “probability” means something preater than 50% chance {citing 2
civil declsion from the 10™ Appallate District), aud a3 such, the Courf rust side with the
Deferident’s expert testimony over the State’s in order to grant the Motion for New Trial. {Post-
heating Brlef, pago 2). This Court notes twofold. First, nelther Crim.R. 33 twelf, nor ey
criminal case decisfons interproting Crit.R. 33, define “probability” es“over S0%.” Sscand, the
newly discovercd evidstos s not Jooked 2t in a vacum — the Court tmust ook et the now
evidence in conjunction with evidence fram the underlying trinl in order & determine whether
the new evidencs would changs the oulcome of the trial®

* “While the granting of 8 new trial basod on newly discovered svidsnes obviously involves considsration of newly
diseovered evidonoo, the requiconeat thit theve be a strong probebiifty of a different result loss obviously rexquiss
copsideration of the svidence addurced dt trial, I genersl, the strosiger the evidence of grilt sdcuoed ut tris), the
stranges-the newly disoovered evidencs womid bavs to be in order lo mroducs & strong probability 6f & diffrent
resuit. Convarsely, the weaker the svidence of pilt o1 trisl, the lass complling the newly dissovered evidencs
would have 1o be in order jo prodisos » strong, probabillity of a diffsrent resot, By viow of the bevoad-4-ressanable-
doubt burdes of proof, dewly discovered evidencs nood not coneiusively establich 2 defindant’s mnocenes iy order
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The State also dsverts that Crim.R. 33 is not a substitiste for R.C. 2953.21, Crim R, 33
appears & exigt independently from R.C, 2953.21.. Siate v. Lee, 10V Dist. No. 0SAP-229, 2008
Obio 6374, F13; State v. Georgehopoulos, 9° Dist. C.A No. 21952, 2004 Ohis 5197; and
Roper, at P14. R.C,2953.21 is 5 collateral cjvil attack on a criminal judgment as *s means to
réach constitutionsl issues that wonld otherwise be fmpossible to reach because the trial courl
record does not oontain obidence supporting those fssues.” Lee, at P11, Under Crim.R. 33,8
motion for new trial exists with or without constitutional claims, /d at P13, CrimR. 33 merely
requires n determination that prejudiois] error exists to support the motion - besioally newly
digooveted evidence exists thal could not with reasonsblo diligence have been discovered and
produced at trisl. /.

The Court wifl now address the to requirements tha the Defendant st prove in
onglet for him to obiain & new trial -~ the Motion rost be Gmely end the Defendst must show
that the new evidence, here the DNA: tost results; In conjunction with the other evidence from the
underlying trial, would aliow ¢ strong probability or teasensbly probebility that the regult of g
now trial would b different, is material, pot cumulative, and does not marely impesch or
contradict o tjal evidence, The State has stipulated to the firmeliness of the Motion for New
Trial. Weedless to say the Y-S3TR DNA evidence and test results are newly discovered and could
not have been astertained at trial,

With respect to the substantive matter of the Motion, this Coart has previously
determined, bite-mark evidence aside, that the evidence of guilt of trinl lacked strenpth - it wag
largely eircamstantial and, of course, then-wvallable DNA testing did mot Hnk the Defondent 4o
the bits pxark on Dr. Prade’s [ab coat, ber bracelet, o fingemnail scrapings, The Y-3TR DNA test

4o oreato & strong probability that a Jury i » new tia} would fid rosaumable dobt.™ State . Gillisie, 29 Dt 110
24556, 2012 Ohio 1656, P35, st. No,
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msulty are now complete snd, significantly, exclude ihe Defendant as the contributor of the DNA
fourd cn those items,

The Court’s findings of fact 'as stated above reluting to the Defandant’s petition for post-
conviction relief are algo relevant for the Court's analysis with respect to the Defendant’s Motion
for New Trial and the a::.a!_)m‘§ {5 incorporated hergin. Upon review, the Couxt com':i_udm ash
miatter of faw that the Dafmd‘am is entitled 1o 2 new trlal under Crim.R. 33 for aggravated
taurder anud the telutod firearms specification. The Y-STR DNA test results are material, not
cumulative, and 4o not merely impeach or contradiet the circurnstantial evidenes available in the
underfying trial; rathiee, they exclude the Defendant as the contributor of the newly tested male
DNA. 'Thus, & strong probability exists that bad these new Y-STR DNA test resulty been
available in the 1998 triel, that the trial results would have boen different — the Defendant would
not have been found guilty of aggravated mourder,

This Coust is cognizant thet, should the Defendant's Petition for Post-oonviction Relisf

be uphieid on appesl, this Courr’s ruling on e Defendest’s Motion for Now Trial will be

réndeved moot. O ths other hand, should this Court’s ruling on the Defendant’s Petition be
ovetturned, then this Court's analysis end ruling on the Defendant’s Motien will be pertinent,

CONCLUSION
At trial, jurors eve instructsd that they are the ole judges of the facts, the eredibility of
the witneses, end the weight to be assigned to the testtmony of each withess and the svidence.
Introduction of additional expert testimony indicates that vew Y-STR DNA test reaults exclude
Douglas Prade as a contributor to DINA collected from the lab coat at the area of the bite mark

.and other places,  This new evidence neoessarily requires & re-evaluation of the weight to be
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given io the evidetics presented at trfal. Jurors would be prompiad 1o reconsider, as set forth
above, the credibility of the key trial witoesses and the forcefulness of their festimony i the
undetlying trial, along with the ofher ¢ircumstantial evidence.

The Coart finds that no veasonable juror, when carefully considering all svailable
evidence i the underlying trial in light of the new Y-STR DNA. exclusion evidence, would be
Heenly convinced that the Defondant Douglas Prade was giiilty of sggravated murder with a
firearm, Given such u scenatio, the oufcome of the deliberation on thess offenses would be
different — the verdiot farms would be contpleted with 8 finding of not guilty,

Based primarily upon the test results exoluding the Defendant Dooglas Prads as the
contributor of the Y-STR DNA in the area of the bite mark and elsewhers, the Court finds

Defendant's Petition for Post-conviction Relief, and elternatively, his Motion for New Trial, both

well taken, Therefore, the Defendant’s Petition for Post-conviction Relief fos aperavated
mourder with 2 firearms specification is approved, T the altomative, shold this Court's order
granting post-conviction relief be overturned pursuant to appeal, then the Motion for New Trial
is granted.

This i# & foal end appealable nuder in aceordance with R.C, 2953.23(B) and Crim.R. 33,

There is n¢ just reason for delay,
S0 ORDERED,

o oz

¢ JUDGE TODY HUNTER
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Upon consideration of appellant’s motion to extend stay in the event that
jurisdiction is accepted, it is ordered by the court that the motion is denied.

Upon consideration of the jurisdictional memoranda filed in this case, the court
declines to accept jurisdiction of the appeal pursuant o §.Ct.Prac.R. 7. 08(B)(4).

(Summit County Court of Appeals; No, 26775)




