Supreme Court of Ohio Clerk of Co rt F|I Augl.tst 1& 2016 - Case No. Zd:ﬁ? EM?

Oh10 Secretary of State
M 180 East Broad Street, 16th Floor
Columbus, Ohio 43215

Tel: (877) 767-6446 Fax: (614) 644-0649
www.OhioSecretaryofState.gov

August 15,2016

Athens County Board of Elections Athens County Board of Commissioners
15 South Court Street, #130 15 South Court Street, 2" Floor

Athens, Ohio 45701 Athens, Ohio 45701

Meigs County Board of Elections Meigs County Board of Commissioners
113 E. Memorial Dr., Suite A 100 East Second St,

Pomeroy, OH 45769 Pomeroy, OH 45769

Portage County Board of Elections Portage County Board of Commissioners
449 S. Meridian St., Room 101 449 S. Meridian Street, 7th Floor
Ravenna, OH 44266 Ravenna, OH 44266

Re: Decision Regarding County Charter Petition Protests

To the Members of the Boards of Elections and County Commissioners in Athens, Meigs, and
Portage Counties:

Ohio Constitution Article X, Section 3 and R.C. 307.94 permit the electors of a county to
file a petition seeking to submit the question of the adoption of a county charter to the electors of
the county. Petitioner committees in Athens, Meigs, and Portage counties each initiated,
circulated, and filed substantially similar county charter petition proposals intended for
placement on the November 8, 2016, general election ballot.' Each of the county boards of
elections unanimously rejected the petitions on statutory grounds.”  Protests challenging the
boards’ rejection of the Petitions were subsequently filed at each board. 3

After receiving the protests, I requested additional written input from the protestors and
any interested parties. The protestors declined to provide further material. ~ Other interested
parties, however, submitted a total of four amicus briefs to my office on August 10, 2016. These
briefs were filed by the County Commissioners Association of Ohio, the Ohio Farm Bureau
Federation (along with the Athens/Meigs and Portage County Farm Bureaus), the Ohio Oil and

' A similar petition was filed in Medina County on June 30, 2016. On July 11, 2016, the Medina County Board of
Elections members tied 2-2 on a motion to certify the Medina petition to the Medina County Board of Elections.
On August 2, 2016, I issued a decision breaking the tie against the motion to certify the Medina petition. Counsel
for the Medina petitioners subsequently filed, on August 9, 2016, a mandamus action with the Ohio Supreme
Court (State of Ohio ex rel. Jones v. Husted et al., Case No. 2016-1164.)

“ The Athens County board members voted 4-0 not to certify the Athens petition to their Board of County

Commissioners on July 8, 2016. The Meigs County Board of Elections followed suit on July 21, 2016. The

Portage County board members voted likewise on August 1, 2016.

On August 3, 2016, my office received a timely filed protest concerning a proposed Athens county charter petition

from the Athens County Board of Elections. Two days later, my office received timely filed protests concerning

proposed Meigs and Portage county charter petitions from the boards of elections in those counties.
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Gas Association, and a group composed of the Affiliated Construction Trades of Ohio, the Ohio
Chamber of Commerce and the American Petroleum Institute.

In 2015, I received three protests challenging proposed county charter petitions—very
similar to the Petitions at issue this year—in Athens, Fulton, and Medina counties. After careful
review, I issued a decision invalidating the proposed charters, thereby precluding those flawed
proposals from appearing on the general election ballot in their respective counties. My
deliberation and ultimate decision was not lightly undertaken. After I issued my decision, an
action as filed in mandamus before the Supreme Court of Ohio, which later held that my decision
was proper.

Now, almost one year later, I must again examine nearly identical county charter
proposals petitions from three Ohio counties.

R.C. 307.95(C) requires me to “determine the validity or invalidity of the petition and the
sufficiency or insufficiency of the signatures™ of these Petitions within ten days’ after receipt of
the protests, and to notify you of my decision.

EXAMINING THE VALIDITY OF THE PETITIONS

Petitioners for each proposal have gathered and submitted enough valid signatures, so the
“sufficiency of the signatures™ is not at issue in these protests. Accordingly, I consider only the
“validity or invalidity” of the Petitions.

The Supreme Court of Ohio laid out the authority and parameters for review by the
Secretary of State of a protest filed pursuant to R.C. 307.95(C) in State ex. rel. Walker v.
Husted.® There, the Court acknowledged the Secretary of State’s “authority to determine whether a ballot
measure falls within the scope of the constitutional power of referendum (or initiative).”7

“Election officials serve as gatekeepers,” according to the Supreme Court, “to ensure that
only those measures that actually constitute initiatives or referenda are placed on the ballot.”®

While the Court cautioned against an “assessment of the legality or constitutionality of
the measure if enacted,”’ they recognized, on the other hand, “an alternative basis for

Y State ex rel. Walker et al. v. Husted, 144 Ohio St.3d 361, 2015-Ohio-3749.

Ten days after August 3, 2016, the date on which I received the first protest, is August 13, 2016.
Because August 13, 2016, falls on a Saturday, however, the deadline moves to August 15, 2016,
pursuant to R.C. 1.14.

Walker, 2015-Ohio-3749.

Id. at 9 15.

Id. at 9 13.

Id. at§ 21.
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invalidating [ ] charter petitions, namely, that the charters do not satisfy the threshold
requirements that define a charter initiative.”"

In my 2015 protest decision, I emphasized that Article X, Section 3 of the Ohio
Constitution requires that every county charter “shall provide the form of government of the
county and shall determine which of its officers shall be elected and the manner of their
election,” and that the county charter petitions at issue failed to meet this threshold requirement.
The Court agreed:

While purporting to maintain the status quo on matters of county offices, officers,
and their duties and manner of election, these proposed charters do not “provide
the form of government of the county” or “determine which of its officers shall be
elected and the manner of their election.” One must look to sources outside the
proposed charters to determine the form of government they purport to establish,
and therefore they do not satisfy the legal prerequisites.

Specifically, the Court held that it was within the Secretary of State’s discretion “to
determine that the proposed charters were invalid because,” in that particular case, “they did not
set forth the form of government, which is the sine qua non of a valid charter initiative *** [.]”!?

Turning to the Athens, Meigs, and Portage petitions now at issue, Article X, Section 3 of
the Ohio Constitution contains a different, but equally foundational, prerequisite for county
charter provisions than was analyzed in the 2015 protest decision. This bedrock provision, the
“All Powers™ provision, mandates that every county charter “shall provide for the exercise of all
powers \;gsted in, and the performance of all duties imposed upon counties and county officers
by law.”

In general, Article X, Section 3, authorizes a county, through properly adopted charter
provisions, to restructure its government with respect to both the form of county government and
its offices.'* Regardless of how a charter county chooses to restructure its government, however,
the charter must provide for the exercise of all powers and the performance of all duties imposed
by statute on counties and county officers.'

"Id at 22. See also See also State ex rel. Vickers v. Summit County Council, 97 Ohio St.3d 204, 208,
777 N.E.2d 830 (2002) (unless statutory requirements have been met, there is no duty to submit a
proposed charter amendment to the electorate).

"1d at 923.

2 1d at q24.

% 0.Const. Art. X, Sec. 3.

'*0.Const. Art. X, Sec. 3: “The people of any county may frame and adopt or amend a charter as provided in this
article...[.]”

11994 Op. Att’y Gen. No. 94-095, citing 1985 Op. Att'y Gen. No. 85-039; accord 1989 Op. Att'y Gen. No. 89-106.
See also Stephen Cianca, Home Rule in Ohio Counties: Legal and Constitutional Perspectives, 19 U. Dayton L.
Rev. 533, 538-39 (1994).
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According to the Ohio Attorney General, the “All Powers” provision is intended to make
it clear that:

“k** even counties operating under a charter continue to be administrative arms
of the state for purposes of carrying out certain functions as political subdivisions
of the state. While, therefore, a county could by charter change its form of
government, expand the powers which it may exercise, and be less inhibited by
some statutory provisions in the manner of the exercise of those powers, those
duties required by general law of counties and county officers would still have to
be carried out.'®

Each of the proposed Petitions attempts to form a charter county government: “We
hereby declare that we deem it necessary to alter the current statutory County government and
create a constitutional County government.”"”

Regarding the duties of the county officers, Section 3.1 of the proposed Petitions avers
that the county will be “responsible within its boundaries for the exercise of all powers vested in,
and the performance of all duties imposed upon, counties and County officers by general law...”

A closer review of the specific provisions regarding the enumerated duties of the county
officers, however, reveals that the language of Section 3.1 rings hollow. In other words, the
proposed Petitions fail to provide for the performance of al/ duties imposed upon county officers
by general law as the Ohio Constitution requires.

For example, Section 4.3.3 of the proposed county charters merely states that “[t]he
County Auditor shall have those powers and duties as responsible for the day-to-day accounting
of transactions for the County government under his or her jurisdiction and control, in
accordance with general law.”

This language falls woefully short of providing for the full range of duties that a County
Auditor must perform—even under a charter form of government. A County Auditor in Ohio
has far greater duties pursuant to the Ohio Revised Code than merely being “responsible for the
day-to-day accounting of transactions for the County government” as enumerated in the
proposed county charters. As just one example, aside from keeping the official record of all
county government receipts and disbursements, the County Auditor in Ohio is “the assessor of
all the real estate in the auditor's county for purposes of taxation.'® Other examples abound in
R.C. Chapter 319."

' 1985 Op. Att’y Gen. No. 85-039, citing 1970-77 Ohio Constitution Revision Commission in its Final Report at
292.
17 Preamble, Proposed County Charters.
¥ See R.C. 5713.01.
" See also the County Commissioners Association of Ohio (CCAO) Handbook, Chapter 1. Basic Structure of
County Government, which explains a fraction of the duties of a County Auditor, as follows:
1. To distribute funds to various political subdivisions. This includes distributions of motor vehicle license
taxes, gasoline taxes, estate taxes, fines, personal property taxes, and state local government fund monies to
counties, townships, municipalities, libraries and certain park districts.
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Similarly deficient, the proposed county charters prescribe the County Treasurer’s duties
as being “responsible for the day-to-day obtaining and securing county funds under his or her
jurisdiction and control, in accordance with general Jlaw.”?°

Again, the proposed county charters fail to provide for the “performance of all duties
imposed upon ... county officers by law” as the Ohio Constitution requires.”’

Ohio law generally establishes the County Treasurer as the county's banker, however the
County Treasurer has additional duties, including investing county funds, redeeming county
warrants issued by the auditor, billing and collecting taxes on real and personal property,
manufactured homes, estate taxes, and vendors and cigarette licenses, serving on the county
investment advisory committee, and collecting delinquent taxes.*

2. To serve as an agent for the state Tax Commissioner for administering Ohio's tangible personal property tax
law.

3. To administer Ohio's manufactured home law by assessing manufactured homes, preparing a tax duplicate,
and distributing manufactured home taxes in the same manner as real property taxes.

4. To serve as an agent for the state Tax Commissioner to process estate tax returns of decedents who had
residence in the county, including the inventory of safe deposit boxes. The auditor then distributes monies
collected from the estate tax to the state and township or municipality of the decedent.

5. To serve as the sealer of weights and measures by inspecting such devices as scales and gas pumps to protect
the consuming public.

6. To issue various licenses including licenses for dogs and kennels, vendor’s licenses, and cigarette licenses.

%% Section 4.4.3, Proposed County Charters.

21 0. Const. Art. 10, § 3 (emphasis added).

*? See generally R.C. Chapter 321. See also, County Commissioners Association of Ohio (CCAO) Handbook,
Chapter 1: Basic Structure of County Government, which explains County Treasurer duties, in part, as follows:

The treasurer is the county's banker. This office has custody of the county's money from the time it is collected,
invests county funds, and redeems county warrants issued by the auditor.

The treasurer bills and collects taxes on real and personal property, manufactured homes, estate taxes, and
vendors and cigarette licenses.

The office also receives all county monies whether they are received by the treasurer or by another county
office. Pay-ins from other county officers are certified to specific accounts by the auditor and deposited by the
treasurer.

When the auditor issues a warrant for the payment of a county obligation, the treasurer redeems the warrant and
posts it to the proper account, thus providing a check and balance with the auditor. Total receipts, disbursements,
and remaining funds must balance between the auditor and the treasurer monthly.

The treasurer serves as the county's investment officer under strict legal guidelines. Working with the county
investment advisory committee, which the treasurer serves on with two county commissioners, idle county funds
are invested to earn revenues for the county general fund. In many counties investment earnings are the third or
fourth single largest source of income to the county general fund.

The treasurer also has primary responsibility to collect delinquent taxes. Working with the county prosecutor,
special funds are available to pursue delinquent taxes, and help is available to taxpayers to avoid foreclosure
actions. In certain counties treasurers have established real estate escrow programs that allows taxpayers to spread
their tax payments over a six-month period. Others administer a linked deposit program that makes low cost loans
available for small businesses to protect and create jobs in the county.

Like the auditor, the treasurer serves on the county budget commission, the board of revision, the automatic data
processing board, and the board of trustees of the county sinking fund. Along with two of the three county
commissioners, the treasurer also serves on the county investment advisory committee established under ORC
Section 135.341.
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Without citing all of the provisions in detail here, it suffices to say that the proposed
county charters similarly fail to provide for the full range of duties in the “new” charter county
government for several other county officers.”

In summary, almost all of the powers or duties of the county officers enumerated in the
proposed county charters are severely diminished or limited when compared to the duties
imposed upon them by general law. There is a significant vacuum of required powers, duties,
and responsibilities of county offices and officeholders, and the mere phrase “in accordance with
general law” that Petitioner’s repeat at the end of each proposed grant of “county officer power”
in the Petition is not enough to account for this constitutional infirmity. To allow otherwise
would require one to “look to sources outside the proposed charters,” a fatal flaw that the
Supreme Court recognized in Walker.**

The “in accordance with general law” language contained in the Athens, Meigs, and
Portage charters is easily distinguished from Article IV (Section 4.01) of the Cuyahoga County
Charter reviewed by the Ohio Attorney General in 2011, which explicitly provided for the
continuation of the same duties before and after the effective date of the charter.”

Section 4.5.3 of the 2016 Petitions regarding the duties of the Prosecuting Attorney,
reads:

The County Prosecuting Attorney shall have those powers and duties as responsible for
the prosecution of all complaints, suits and controversies in which the state is a party in
the County, in accordance with general law.”

That language is markedly different from Article IV, § 4.01 of the Cuyahoga County
Charter, which states:

The Prosecuting Attorney shall be elected, and the duties of that office, and the
compensation therefor, including provision for the employment of outside
counsel, shall continue to be determined in the manner provided by general law.
(emphasis added).

3 For reference, the main, but not exclusive, duties of county officers in Ohio may be found in the following
chapters of the Revised Code:

Officials R.C. Chapters
County Commissioners 305, 307
Auditor 319

Coroner 313

Engineer 315

Prosecutor 309

Recorder 317

Sheriff 311

Treasurer 321

* Walker, 2015-Ohio-3749 at 4 23.
2011 Op. Att’y Gen. No. 2011-013.
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The Attorney General focused on the critical importance of the “county officer duty”
language of the Cuyahoga County Charter (i.e., “shall continue to be determined in the manner
provided by general law”) and concluded that the Charter “does not alter or modify the
provisions chf general law that confer the powers and duties of the Cuyahoga County Prosecuting
Attorney.”

According to the Attorney General:

The meaning of the language of Article IV, § 4.01 of the Charter that the duties of
the Cuyahoga County Prosecuting Attorney “shall continue to be determined in
the manner provided by general law” is critical to understanding the conclusions
we reach in this opinion. This language is left undefined in the Charter.

Words and phrases left undefined by a charter are to be “read in context and
construed according to the rules of grammar and common usage.” R.C. 1.42; see
Charter art. I, § 1.03 (“[t]he rules for statutory construction contained in the Ohio
Revised Code shall govern” the interpretation of terms in the Charter). Common
definitions of “continue,” used as a verb, are to “be steadfast or constant in a
course or activity: keep up or maintain esp. without interruption a particular
condition, ...: PERSEVERE, ENDURE, PERSIST ... CONTINUE indicates a
remaining or going on, often in an uninterrupted way, without ceasing or ending.”
Webster’s Third New International Dictionary 493 (unabr. ed. 1993).

Applying these dictionary definitions, we take the foregoing language of Article
IV, § 4.01 of the Charter to mean that the powers and duties of the Cuyahoga
County Prosecuting Attorney, as they existed under the general law of the state
prior to the effective date of the Charter, exist and endure without change or
alteration under the Charter upon and after its effective date. This further means
that upon and after the effective date of the Charter, the Cuyahoga County
Prosecuting Attorney is empowered to exercise without change or interruption the
powers and duties that were conferred upon him by the general law of the state
prior to the effective date of the Charter.”’

Unlike the Cuyahoga County Charter, none of the proposed County Charters I
reviewed in these protests empowers county officers to “exercise without change or
interruption the powers and duties that were conferred upon him by the general law of the
state prior to the effective date of the Charter.”

These are ample bases on which to invalidate the Petitions.

The confusing, contradictory language of the Petitions does not save the Petitions from
invalidation. For example, each Petition baldly states the intent of the Charters is to “alter the

*1d.
27 1d
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current statutory County government,”*®

are not establishing an

while somehow claiming, on the other hand, that they
alternative’ form under the general law, Section 302.7%

If the Petitions do not seek to establish an “alternative form,” as they claim in Section
4.1, then they must provide for the “exercise of all powers and the performance of all duties
imposed by statute on counties and county officers.”*

On the other hand, petitioners may try to adopt the mantle of “alternative county
government” to justify why they did not include the full array of constitutionally required
“county officer” duties in their proposals. To the extent the Petitions may, as they state, “alter
the current statutory County government,” and to the extent the Walker decision permits, I reject
that argument because the Petitions do not provide for either an elective or an appointive county
executive, and invalidate the Petitions on that alternate basis.’'

DECISION

Having carefully reviewed the law, court decisions, and the materials submitted in
connection with the protests, for the reasons stated above, I hereby deny the protests and
invalidate each of the Athens, Meigs and Portage petitions. Accordingly, the county charter
proposals appended to each of the petitions shall not be placed upon the November 8, 2016,
general election ballot in your counties.

Sincerely,

¥ Preamble, Proposed County Charters.

2 Section 4.1, Proposed County Charters.

*0.Const. Art. X, Sec. 3.

*! Walker, 2015-Ohio-3749 at 22 (R.C. 302.02 mandates that an alternative form of county government “shall
include either an elective county executive * * * or an appointive county executive.”).





