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L BACKGROUND

a. Procedural Posture

On August 22, 2016, the Respondent Board of Elections of Hamilton County, Ohio
(herein “Board”), unanimously rejected an initiative petition submitted by the City of Norwood
on behalf of Relators for placement on the ballot in the 2016 General Election. Relators filed
this action on August 29, 2016 as an expedited election action under Rule 12.08 of the Rules of
Practice of the Supreme Court of Ohio. Relators requested service of their complaint by certified
mail, This Court’s summons was issued on September 2, 2016, and received by the Board on
September 6, 2016.

b. Statement of Facts

Relators submitted an initiative petition for an ordinance to the City of Norwood which in
turn submitted it to the Board for placement on the ballot in the 2016 General Election. !
Relators have never made a secret of the purpose of their initiative — to fully decriminalize
marihuana and hashish in the City of Norwood. See Brief for Relator at 2, 8-9. The proposed
ordinance repeals a number of existing sections of the Norwood General Offenses Code
describing misdemeanor crimes dealing with (1) the possession, use, gifting, trafficking, and
cultivation of marihuana and hashish; (2) the use and possession of drug paraphernalia; (3) the
use of vehicles, conveyances and real estate for the commission of felony drug abuse offenses;
and (4) the furnishing of sample drugs to another. Relators’ Exhibit 1, Initiative Petition, at 1 *

The proposed ordinance also repeals the existing misdemeanor section of the Norwood Traffic

! The procedural predicates of Norwood’s submission are not at issue in this matter. The initiative petition

was timely submitted with sufficient signatures.

2 Respondent stipulates that the documents offered in evidence by Relators are what they purport to be.

Respondent will provide approved copies of the minutes for August 16 and 22 meetings as part of its evidence.
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Code prohibiting the operation of a vehicle while under the influence of alcohol and/or drugs.
Id

In place of the repealed sections, the proposed ordinance enacts new felony and
misdemeanor crimes that prohibit the possession, use, gifting, trafficking, and cultivation of
marihuana and hashish, and prohibiting the use and possession of drug paraphernalia. * These
new felony and misdemeanor crimes are found in proposed section 513.15 of the Norwood
General Offenses Code entitled: Marihuana Laws and Penalties. Id. at 10-13 The felony
provisions of proposed section 513,15 are found in divisions: (b)(3)(defining possession of
marihuana in excess of 200 grams as a fifth degree felony); (¢)(3)(defining possession of over
ten grams of solid hashish or over 2 grams of liquid hashish as a fifth degree felony);
(H(3)(defining cultivation of marihuana equal to or exceeding 200 grams as a fifth degree felony)
*- and (j)(defining trafficking in marihuana as a fifth degree felony).

Under the terms of the proposed section 513.15 persons convicted of felonies and
misdemeanors involving the possession, use, gifting, trafficking, and cultivation of marihuana
and hashish, “shall not be fined and no incarceration, probation, nor any other punitive or
rehabilitative measure shall be imposed.” Id. Proposed section 513.15 also suspends court costs

for minor misdemeanor violations, Id.*

: The sections prohibiting the operation of vehicles while under the influence of alcohol and/or drugs, giving

a sample drug to another, and permitting the use of a vehicle, conveyance, or real estate for the commission of a
felony drug abuse offense are not re-enacted under the terms of the proposed ordinance.

4 The ordinance as proposed is inconsistent in its lettering and numeration and resultantly confusing. See eg.:
There are two sections titled 513.15 (f). The first refers to cultivation but references violations of “section (a). The
second relates to fits of 20 grams or less of marihuana. Section 513.15(h) prohibits trafficking in marijuana,
Section 513.15()) makes trafficking in marihuana a fifth degree felony. Section 513.15(1) makes a violation of
section 513.15 (h) a minor misdemeanor. Section 513.15(i) defines violations of section {(e) {cultivation) as
trafficking in marihuana,

’ Cowrt costs are reinstated for other provisions of the Norwood General Offenses Code under new proposed
section 501,99(a). It is unclear whether court costs may be imposed for other felony and misdemeanor marihuana
and hashish related offenses given that proposed section 501,99 specifically excludes them, See: 501.99(d), and

2



Proposed section 513.15(m) specifically prohibits Norwood police officers and their
agents from reporting any matter involving the possession, use, gifting, trafficking, and
cultivation of marihuana and hashish, and the use and possession of drug paraphernalia to any
entity other than the City Attorney. S Division (m) further prohibits the City Attorney from
referring any report involving the possession, use, gifting, trafficking, and cultivation of
marihuana and hashish, and the use and possession of drug paraphernalia “to any other authority
for prosecution or for any other reason.” The prohibitions in division (m) are not limited to
reports governed by proposed section 513.15. By the very terms of the division it governs any
incident involving marihuana or hashish, including, without limitation, the super bulk provisions
of R.C. §§2925.03(C)(3) and 2925.11(C)(3). The use of state and federal laws to effect criminal
and civil asset forfeiture of money, property, weapons, and contraband for violations of proposed
section 513.15 is also prohibited.

The Board initially received the petition from the City of Norwood for the purpose of
verifying signatures. Once the verification process was complete, the Auditor of the City of
Norwood transmitted the petition with a request to place same on the ballot for submission to the
electors of the city at the November 8, 2016 General Election. Realtors’ Exhibits 4 and 5,
Letters from Norwood City Auditor to the Board. The petition and requested ballot language
were submitted to the Secretary of State for approval. Relators’ Exhibit 7, Trans. Special
Meeting August 16, 2016 at 7. The Secretary withheld approval of the ballot language and
instructed the Board to seek the advice of the Prosecuting Attorney. /d. The opinion proffered by

the prosecuting attorney’s office dealt with both the argumentative nature of the proposed ballot

proposed section 513,15 is silent regarding the imposition of court costs other than imposing a blanket prohibition
on imposing punitive sanctions and mandafed treatment.

§ Legal Counsel for the City of Norwood consists of the elected Law Director and his assistants, There is no
“City Attorney.” For purposes of this matter, it is assumed that the City Aftorey refers to the Law Director and any
assistants in his office.



language and noted deficiencies in the proposed ordinance. Jd  The opinion specifically noted
that the power to enact and punish felonies is outside the authority of Ohio municipalities and
that the provisions controlling the discretion of the police and city attorney in the performance of
their duties were administrative and not legislative, Id. The opinion was given to the Board
and Relators at the Board’s August 16, Special Meeting. fd. ar 8-10. The Board deferred
consideration on Relators’ petition until its Special Meeting of August 22, 2016, called
specifically for the purpose of considering the petition. Id. at 13-17.

At the Board’s August 22" Special Meeting, the Board received and reviewed written
and oral statements offered by counsel M. Brice Keller on behalf of Realtors and Timothy A.
Garry, Jr. on behalf the City of Norwood. See: Relators’ Exhibit 8, Minutes of Special Meeting
August 22, 2016; Relators’ Exhibit 9, Trans. Special Meeting Aug. 22, 2016 at 2-25 and 39-46,
The Board also heard oral statements in support of placing the matter on the ballot. Relators’
Exhibit 9, Trans. Special Meeting Aug. 22, 2016, at 26-38. The hearing centered on the two
questions: 1) whether the City of Norwood has the power to enact and prescribe punishment for
felony offenses; and 2) whether the provisions controlling the discretion of the police and city
attorney were administrative rather than legislative. See discussions: Relators’ Exhibit 9, Trans.
Special Meeting Aug. 22, 2016, pp 12-13, 15-16, 19-21, 25-26, 39-42, 46-51, 52-53. Counsel for
Relators conceded that the City of Norwood does not have the ability to create a felony. Id. ar
13.

Upon the conclusion of the hearing, the Board voted unanimously to refrain from placing
the matter on the ballot for the November General Election. Relators’ Exhibit 8, Minutes of
Special Meeting August 22, 1016. The reasons for the Board’s denial are best stated in Chairman

Burke’s observations appearing at pages 52-53 of the transcript of the August 22 meeting:



1 am aware though of our responsibility to ensure that we are following the
directives from the Ohio Supreme Court. And I think the Court has been very
clear — if this were just a matter of the constitutionality of the ordinance, that’s not
for us to decide, it would go to the ballot and the Court later on would make a
determination.

But [ think the law is clear that citizens only have the authority to propose
what their — as a city ordinance, what their city council can legally do. And the
Norwood City Council, as powerful as it may be, doesn’t have the authority to
establish a felony. And on that grounds alone, I think the ordinance doesn’t make
it to the ballot.

I think the administrative argument is also a substantial one. I understand
- thought you did a very good job with the argument, but where I thought the
argument failed is state law exists, You’re not changing state law, you cannot
change state law, but you have directed in this ordinance how both your police,
the Norwood Police, and the Norwood Law Director is to respond, and that is
giving administrative instructions on how to enforce an existing law, the state law,
and that I don’t think you can do.

Finally, the Board has duties with hard deadlines for the November 8" General Election.
The Secretary of State certified the form of the official ballot on August 30, 2016 as required by
R.C. §3505.01. Printing and delivery of absentee ballots for voting by uniformed military
services and overseas absentee voters begins not later than September 24, 2016, R.C. §3511.04.
Regular absentee voting begins on October 12, 2016, R.C.§3509.01. As of September 14" the
Board was in possession of 1,049 requests for ballots from uniformed military services and
overseas absentee voters, Respona’ent ‘s Exhibit 3, Affidavit of Sherry Poland at §4 . Other
absentee requests total approximately 22,000, as of the same date. Id. at § 6. To meet these
deadlines, the Board must have its database finalized no later than September 16, 2016, Id. at
2. Printingr of approximately 625,000 regular precinct ballots for use on Election Day begins on
Monday September 19, 2016. Id at 7.
IL, ARGUMENT

The Ohio Constitution authorizes initiative and referendum power only on those

questions that municipalities “may now or hereafter be authorized by law to control by
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legislative action.” Constitution, Article I, Section 1f; State ex rel. Oberlin Citizens for
Responsible Dev. v, Talarico, 106 Ohio St.3d 481, 485, 2005-Ohio-5061, 836 N.E.2d 529, 533, 9
22 (2005),see also: Myers v. Schiering, 27 Ohio St.2d 11, 271 N.E.2d 864 (1971), paragraph .one
of the syllabus; State ex rel. Ebersole v. Delaware Cty, Bd, of Elections, 140 Ohio St.3d 487,
491, 2014-Ohio-4077, 20 N.E.3d 678, 684, § 29 (2014), reconsideration denied, 140 Ohio St.3d
1446, 2014-Ohio-4284, 17 N.E.3d 593, § 29 (2014). A right of initiative does not exist with
respect to a measure proposing administrative as opposed to legislative action. Id.,; State ex rel.
Upper Arlington v. Franklin Cty. Bd. of Elections, 119 Ohio St.3d 478, 482, 2008-Ohio-5093,
895 N.E.2d 177, 181, §1 20-21 (2008). An initiative petition proposing administrative action is a
legal nullity. State ex rel. Youngstown v. Mahoning Cty. Bd. of Elections, 144 Ohio St.3d 239,
241, 2015-Ohio-3761, 41 N.E.3d 1229, 1232, § 9 (2015).

Mandamus will not lie to compel a board of elections to submit an ordinance proposed
by initiative petition to the electorate if the ordinance does not involve a subject which a
municipality is authorized by law to control by legislative action. State ex rel. Rhodes v. Lake
Cty. Bd. of Elections, 12 Ohio St.2d 4, 41 0.0.2d 2, 230 N.E.2d 347(1967); State ex rel. Hazel v.
Cuyahoga Cty. Bd. of Elections, 80 Ohio 8t.3d 165, 168-69, 1997-0Ohio-129, 685 N.E.2d 224,
227 (1997).

A board of elections has the duty to review, examine, and certify the sufficiency and
validity of petitions on Jocal ballot measures. R.C. 3501.11(K), In performing this duty, a board
of elections has the power to determine whether a proposed ballot measure falls within the scope
of the constitutional power of referendum or initiative. State ex rel. Youngstown v. Mahoning
Cty. Bd. of Elections, 144 Ohio St.3d 239, 241, 2015-Ohio-3761, 41 N.E.3d 1229, 1231-32, 1

9-10 (2015). A board of elections has the power to reject a petition which violates Chapter 3501



of the Revised Code, Chapter 3513 of the Revised Code, or any other requirements established
by law. R.C. 3501.39; State ex rel. O'Beirne v. Geauga Cty. Bd. of Elections, 80 Ohio St.3d 176,
182, 1997-Ohio-348, 685 N.E.2d 502, 506 (1997). Election officials serve as gatekeepers, to
ensure that only those measures that éctually constitute initiatives or referenda are plaéed on the
ballot, State ex rel. Walker v. Husted, 144 Ohio St.3d 361, 363, 2015-Ohio-3749, 43 N.E.3d
419, 423,19 13 (2015). Elections officials are tasked with the authority to determine whether an
initiative meets the threshold for inclusion on the ballot.  Stafe ex rel. Coover v. Husted, Slip
Opinion No. 2016-Ohio-5794 {11 (interpreting and following Walker). In performing this
gatekeeping function, a board of elections has not only the discretion, but an affirmative duty to
keep measures in excess of the constitutional power of initiative and referendum off the ballot.
State ex rel. Youngstown v. Mahoning Cty. Bd. of Elections, 2015-Ohio-3761 at 9.

The decisions of boards of elections on the matters conferred by law upon them are
generally final. State ex rel. Flynn v. Board of Elections of Cuyahoga County 164 Ohio St, 193,
199, 129 N.E.2d 623, 627 (1955); Sullivan v. State ex rel. O'Connor 125 Ohio St. 387, 388, 181
N.E. 805 (1932). Notwithstanding the finality of a decision of the board it may nevertheless be
reviewed if procured by fraud or corruption, or where there has been a flagrant misinterpretation
of a statute, or a clear disregard of legal provisions applicable thereto. Id.; Sullivan, supra
(paragraph 2 of the syllabus); see also: State ex rel. Hanna v. Milburn 170 Ohio 8t. 9, 11, 161
N.E.2d 891, 893 (1959)(same); Whitman v. Hamilton Cty. Bd. of Elections, 97 Ohio St.3d 216,
2002-Ohio-5923, 778 N.E.2d 32, 9 11 (same). |

The present matter is not about whether citizens in Norwood may propose legislation
through the initiative process or whether the legal prerequisites for filing the petition subject to

this action were met by Relators. The pertinent issue here is the same as that decided by the



Board: does the question posed in Relators’ initiative exceed the grant of authority under Article
I1, Section 1f of the Ohio Constitution that reserves the power of initiative on questions which
muni¢ipalities may control by legislative action. Municipalities may not, through legislation,
intrude upon the exclusive powers of the General Assembly whether such legislation emanates
from a city council or citizen initiative. Nor may municipalities direct, through legislation, how
their police officers and administrative officers shall administer and enforce (or refrain from
enforcing) state and federal law. As described in further detail below, Relators’ initiative is not
a matter which a municipality may control by legislative action and the Board properly exercised
its discretion in performing its gatekeeping role.
a. First Proposition of Law

A Municipal Corporation Has No Power To Enact And Punish Felony

Crimes, And An Initiative Petition Propoesing An Ordinance That

Seeks To Enact Felonies Is Invalid And May Not Be Submitted To

The Electorate

Second Proposition of Law

A Municipal Corporation Has No Power To Suspend The Operation

Of State Criminal Statutes Within Its City Limits And An Initiative

Petition Proposing An Ordinance That Attempts To Do So Is Invalid

And May Not Be Submitted To The Electorate

In Ohio, all prosecutions are carried, in the name, and by the authority, of the State of

Ohio. Ohio Constitution, Article IV, Section 20. Prosecution for felony offenses may only
occur unless on presentment or indictment of a grand jury. Ohio Constitution, Article I, Section
10. The power to define and classify and prescribe punishment for felonies committed within
the state is lodged in the General Assembly of the state, and, when so defined, classified, and

prescribed, such laws must have uniform operation throughout the state. Stare v. O'Mara, 105

Ohio St. 94, 136 N.E, 885 (1922) paragraph one of the syllabus; see also: Ohio Constitution



Article 11, Section 26 (Laws of general nature, shall have a uniform operation throughout the
State)., While municipal corporations are possessed of home rule powers to “enforce within
their limits such local police, sanitary and other similar regulations, as are not in conflict with
general laws,” Ohio Constitution, Article XVIII, Section 3, municipalities have no authority
under their home--rule powers to enact or punish felonies as that power exclusively belongs to
the General Assembly, State ex rel. Corrigan v. Barnes, 3 Ohio App.3d 40, 45, 443 N.E.2d
1034, 1039 (8th Dist.1982); see also: Akron v. Smith, 82 Ohio App.3d 57, 611 N.E.2d 435;
Cincinnati v. Hoffinan, 31 Ohio St.2d 163, 181, 285 N.E.2d 714 (1972)(in dissent); R.C. 715.67
(permitting municipalities to make violations of their ordinances misdemeanors). Nor may
municipalities suspend the operation of state criminal laws within their borders. Ohio
Constitution, Article I, Section 18 (“No power of suspending laws shall ever be exercised, except
by the general assembly.”).

Relators’ proposed ordinance defines four separate fifth degree felonies. All of the newly
defined felonies are within proposed section 513.15, the sole section of the proposed ordinance
which purports to establish criminal offenses, All of the described felony offenses correspond to
existing provisions of Chapter 2925 of the Revised Code:

Violations of proposed 513.15(b)(3), possession of marihuana in excess of 200 grams,
also violate R,C. §2925.11(C)Y(3)(c);

Violations of proposed 513.15(c)(3), possession of over 10 grams of solid hashish or
over 2 grams of liquid hashish, also violate R.C. §2925.11(C)(7)(c);

Violations of proposed 513.15(f)(3), cultivation of marijuana, also violate R.C.
§2925.03(C)(5)(c);

Violations of proposed 513.15, trafficking in marihuana, also violate
R.C.§ 2925.03(C)(3).



The felony provisions of proposed 513.15 also are phrased in a manner so that they
necessarily include more serious violations of Chapter 2925. By way of example, proposed
513.15(b)(3) covers the possession of any amount of marihuana in excess of 200 grams. Under
R.C. 2925.11, possession of marihuana from 200 to 1,000 grams is a felony of the fifth degree,
with the degree of offense and punishment escalating on a sliding scale up to 40,000 grams. See:
R.C.292511(CY(3)(d, e, f, and g). The other felony violations under proposed 513.15 are
phrased in a similar manner.

As noted above in Respondent’s statement of facts, each of the broposed felonies
provides that persons convicted of such crimes shail not be fined or subjected to incarceration,
probation, or any other punitive or rehabilitative measure. By encompassing all marihuana and
hashish possession, cultivation and trafficking, such sections of proposed 513.15 if enacted
would suspend the operation of the felony criminal provisions of Chapter 2925 of the Revised
Code that dea! with marihuana and hashish.

The inclusion of these felony offenses in the initiative is not mere surplusage. Rather, it is
the entire point of the exercise. Relators cannot achieve their desired goal — thé full
decriminalization of marihuana and hashish and the suspension of corresponding state law —
without including them. Absent these felonies and their suspension of punishment and
rehabilitative measures, law enforcement could avoid the ordinance in its entirety by simply
citing marihuana and hashish offenses under the state statutes for prosecution in the county
municipal and common pleas courts.

Relators’ initiative proposes to enact felony offenses that would only apply in Norwood,
Ohio and it further proposes to suspend the operation of state drug offenses within the city limits.

The initiative — on its face — exceeds the power municipalities are authorized by law to control
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by legislative action and intrudes upon matters that lie within the exclusive authority of the
General Assembly. The Board’s decision not to certify the question to the ballot was entirely
proper.
b. Third Proposition of Law

An Initiative Petition Proposing An Ordinance That Directs To

Whom City Law Enforecement And Prosecutorial Officials Shall

Report Violations Of Local, State, And Federal Drug Laws, And

Prohibits Such Officials From Referring Violations Of State And

Federal Drug Laws To The Appropriate Authorities For Investigation

And Prosecution Is An Invalid Exercise Of The Initiative Power And

May Not Be Placed On The Ballot

The reserved power of initiative and referendum is limited to those matters which a

municipality may control through legislative action. Section 1f, Article II, Ohio Constitution.
Administrative acts, whether accomplished by ordinance, resolution or otherwise, are not subject
to initiative proceedings. State ex rel. Oberlin Citizens for Responsible Development v. Talarico
(2005), 106 Ohio St.3d 481, 485, 836 N.E.2d 529 121. The test for determining whether a
particular act is or is not legislative is whether the action taken is one enacting a law, ordinance
or regulation or executing or administering a law, ordinance, or regulation already in existence.
Donnelly v. Fairview Park (1968), 13 Ohio St.2d 1, 233 N.E.2d 500, paragraph 2 of the syliabus.
If the proposed action consists of executing an existing law, the action is administrative. 1d. at 4,
233 N.E.2d at 502. In determining whether a matter is legislative and subject to the municipal
initiative power or administrative and not subject to it, Donnelly requires an examination of the
nature of the matter as opposed to its mere form. See, Buckeye Community Hope Foundation v.
City of Cuyahoga Falls (1998), 82 Ohio St.3d 539, 544, 697 N.E.2d 181, 185. An act which puts

into execution previously declared policies or previously enacted laws is administrative or

executive in character. Schroer v. Board of Elections of Franklin County (June 22, 1976), 1o™
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Dist. No. 75AP-638, at 5, 1976 WL, 189880, quoting 42 American Jprisprudence 2d Initiative
and Referendum, sections 12, at page 660. If an act carries out an existing policy of a legislative
body, it is administrative whether the policy came into existence in an enactment of the body
itself, in the organic law creating the body or in an enactment of a superior legislative body. Id

Peace officers, including municipal police officers, in Ohio are trained in accordance with
state law and are certified by the State to perform their duties. See generally: R.C. §109.71, et
seq.(Peace Officer Training Commission established); R.C. §109.77(bertiﬁcati0n required prior
to original appointment); OAC 109:2-1-03 (Ohio peace officer basic training course); OAC 109-
2-1-12 (Certification of peace officers before service and re-entry). Municipal police officers
among other duties are required by law to preserve the peace, protect persons and property, and
obey and enforce all ordinances of the legislative authority of the municipal corporation, all
criminal laws of the state, and the United States. R.C.§ 737.11; see also: R.C. §109.71(A).
Municipal police officers are sworn to support the constitution of the United States and the
constitution of this state, and faifhfully to discharge the duties of their office. R.C. § 3.23; R.C, §
733.68. City police officers are members of the department of public safety which is
administered by the director of public safety. R.C. §737.01.

City law directors are executive officers. § R.C. 733.01. Law directors are required to be
practicing attorneys, § R.C. 733.50, and they serve as prosecutors for the city’s mayor’s court.
R.C. § 733.51 and R.C. § 733.52. Like police officers, law directors are sworn to support the
constitution of the United States and the constitution of this state, and faithfully to discharge the
duties of their office. R.C. § 3.23; R.C. § 733.68. Under Ohio law, city law directors have
broad discretion as to what matters will be prosecuted in Mayor’s Court, or referred for

prosecution in other state cowrts. R.C. §733.53.
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Relators claim that the board refused to place their initiative on the ballot because “it
includes administrative directives instructing the Norwood police and city attorney how to
enforce existing law.” Relators’ Briefat 10 The immediate preceding sentence reflects the
quoted language as it appears in Relators’ Brief. Id, It is not, however, as it appears in the draft
minutes of the August 22, 2016 meeting. Relator has omitted one very important word. The
quote as it actually appears in the draft minutes is “it includes administrative directives
instructing the Norwood police and city attorney how to enforce existing Ohio law.” See
Realtors’ Exhibit 8, Draft Minutes of August 22, 20]26 Board Meeting at 2.

This difference between Relators’ misquote and the statement in the draft minutes is
significant. Proposed section 513,15(m) is not a mere housekeeping measure. Relator admits
proposed section 513.15 (m) is “part and parcel of the proposed newly enacted law” and that it
“is clearly intended to (1) further the purpose of the newly enacted legislation decriminalizing
marjhuana and (2) repudiate prior legislation.” Brief for Realtor at 10. Of course it is. It is also
clearly intended to suppress and control the administrative actions of the City’s law enforcement
officers and the city attorney in the performance of their sworn executive duties in accordance
with existing state and federal criminal laws. Indeed, the initiative expressly prohibits Norwood
police officers and the city law director from reporting and referring violations of state and
federal criminal statutes to the appropriate authorities for investigation and prosecution. See
proposed 513.15(m). As with the previously described felony provisions, Relators cannot
achieve their stated desired goal — the full decriminalization of marihuana and hashish and the
suspension of corresponding state law — without restricting the city police and law director in the

performance of their duties.
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The initiative — on its face — instructs these city officers on how existing Ohio drug laws
pertaining to marihuana and hashish shall be administered or enforced — by instructing that such
laws should not be administered or enforced at all. The basis of the Board’s decision to keep the
initiative from the ballot reflects that reality, and its decision to keep the measure from the ballot
is not an abusc of discretion,

c Fourth Proposition of Law

A Severability Clause Will Not Save A Municipal Initiative Petition
That Proposes To Enact Felony Criminal Laws And Directs That City
State-Certified Police Officers And Prosecutors Shall Not Enforce
State Law Within The City Limits,

In reviewing an initiative petition, a board of elections deals solely with the sufficiency of
the of a proposed ballot measure by deciding the threshold questions of whether a proposed
ballot measure falls within the scope of the constitutional power of referendum or initiative and
whether a proposed ballot measure satisfies statutory prerequisites to be a ballot measure. Stare
ex rel. Youngstown v. Mahoning Cty. Bd. of Elections, 144 Ohio St.3d 239, 241, 2015-Ohio-
3761, 41 N.E.3d 1229, 1231-32, 9% 9-10 (2015); see also: State ex rel. Coover v. Husted, Slip
Op. 2016-0Ohio—5794 q 11(elections officials authorized to determine whether a proposal
exceeds the authority under which it is placed on the ballot), A board does not have authority to
review a ballot measure to determine if some parts are legal and others are not. Youngsiown,
supra, at Y 11. If any part of a ballot measure does not fall within the constitutional power of
referendum or initiative, the board has an affirmative duty to keep such items of the ballot, /4. at
9 9; see also: Coover at Y 15—18(denying writ as language in portions of proposed county
charter was legally insufficient).

Realtors fault the Board for “parsing out subsections to attack.” Relafors’ Briefat 16.

Yet these same subsections are described by Relators as “part and parcel” of their proposal to
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fully decriminalize marihuana in the City of Norwood. /d. at 10. In this case the question of
whether Relators will have their cake or eat it is academic. Even a cursory reading of the
proposed ballot measure demonstrates the sections referenced by the Board in its discussions are
primary to the stated purpose of the proposal. They are in fact the proposal’s very essence for
without them full decriminalization is impossible. Whether such provisions are severable from
the whole is not for the board to decide.

Any fair reading of the Board’s actions with respect to Relators’ petition reveals that it
merely examined the initiative to determine whether it met the threshold requirements for
inclusion on the ballot. See discussions: Relators’ Exhibit 9, Trans. Special Meeting Aug. 22,
2016, pp 12-13, 15-16, 19-21, 25-26, 39-42, 46-51, 52-53. That is the Board’s duty and
responsibility under the law, See Coover supra at § 13.

d. Fifth Proposition of Law

Laches Will Bar A Claim In An Expedited Election Matter Where
Relator Delayed Filing His Complaint Until Six Days Following The
Board Of Elections Decision And Did Not Assure That The Matter
Was Timely Served

“Relators in election cases must exercise the utmost diligence.” State ex rel. Fuller v.
Medina Cty. Bd. of Elections (2002), 97 Ohio St.3d 221, 2002 Ohio 5922, 4 7. “Therefore,
relators requesting extraordinary relief in an election-related matter are required to act with the
required promptness, and if they fail to do so, laches may bar the action.” Id. citing State ex rel.
Newell v, Tuscarawas Ctjz. Bd. of Elections (2001), 93 Ohio St.3d 592, 595, 2001 Ohio 1806.
The Ohio Supreme Court has always required election cases to be filed promptly. See, e.g., State
ex rel Cooker Restaurant Corporation v. Montgomery County Board of Elections (1997), 80

Ohio St,.3d 302, 1997 Ohio 315, 686 N.E.2d 238 (Delay in filing expedited elections matter of

six days following denial of protest bars claim as briefing schedule extended past deadline to
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have absentee ballots printed and ready for use); State ex rel. Landis v. Morrow Cty. Bd. of
Elections (2000), 88 Ohio St.3d 187, 189, 2000 Ohio 295 (““We have held that a delay as brief
as nine days can preclude our consideration of the merits of an expedited election case,”);
Carver v. Stankiewicz (2004), 101 Ohio St.3d 256, 2004 Ohio 812 (denying an extraordinary writ
because the Relators waited 19 days before filing their claim),

In Blankenship v. Blackwell (2004), 103 Ohio St.3d 567, 571, the Ohio Supreme Court
reafﬁrméd that laches will bar a claim when there has been an unreasonable delay or lapse in
time in asserting a right; the absence of an excuse for the delay; knowledge, actual or
constructive, of the injury or wrong; and prejudice to the other party.

All of the elements are present in this case. Relators waited until August 29, 2016 to file
this action, seven days after the Board hearing held on August 22, 2016. The process was further
delayed by Relators who requested service by certified mail, which was not sent until four days
after filing on September 2, 2016, and not received until September 6, 2016. Despite being aware
that the Board was represented by counsel, and knowing the email and fax number of said
counsel as indicated by the caption of the Complaint, Relators made no efforts provide a more
efficient and timely means of service. See Complaint at 1. In total, this resulted in a delay of
eight days until the complaint was received from the time of filing, and fifteen days from the date
of the hearing. Relators actions have been neither diligent nor prompt and have prejudiced
Respondents, who are required to send out absentee ballots no later than September 24, 2016 as
required by R.C. § 3511.04. See Fuller at § 7.Therefore, Relators action is barred by laches.

.III. CONCLUSION
For all of the foregoing reasons, it is apparent that the Board of Elections of Hamilton

County neither abused its discretion nor disregarded applicable law in denying to certify
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Relators’ initiative petition to the ballot. The Board has no legal duty to perform the acis

requested by Relators and their request for mandamus relief must be denied.

Respectfully submitted,
JOSEPH T, DETERS (0012084}
PROSECUTING ATTORNEY
HAMILTON COUNTY, CHIO

By

David ¥, Stevenson (0030014)

Cooper D, Bowen (0093054)

Assistant Prosecuting Attorneys

4000 Taft Law Center

230 East Ninth Street

Cincinnati, Ohio 45202

Tel: (513) 946-3120 (Stevenson)

Tel: (513) 946-3195 (Bowen)

Fax: (513) 946-3018

Email: dave.stevenson@hcpros.org
cooper.bowen{@hcpros.org

Counsel for Respondent Hamilton County Board
of Elections

CERTIFICATE OF SERVICE

*

I hereby certify that a true copy of the foregomg Answer was served upon counsel for
Relators by facsimile transmission and email on this / , of September, 2016.
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fe—

David 4. ;(ev\msdn {0030014)
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o] Conét { Sec, 10 Righits of criminal defendants, OH CONST Art. 1, § 10

" Baldwin's Ohio Revised Code Annotated
. Constitution of the State of Ohio
- Article T Bill of Rights (Refs & Annos) -

OH Const. Art. I, § 10
O Comnst I Sec. 10 Rights of eriminal defendants

Currentness

<Notes of Decisions for O Const I Sec. 10 are displayed in two separate documents. Notes of Decisions for
Subdivisions I to V are contained in this document. For Notes of Decisions for Subdivisions VI to end see
second document.>

Except in cases of impeachment, cases arising in the army and navy, or in the militia when in actual service in time
of war or public danger, and cases involving offenses for which the penalty provided is less than imprisonment in the
penitentiary, no person shall be held to answer for a capital, or otherwise infamous, crime, unless on presentment or
indictment of a grand jury; and the number of persons necessary to constitute such grand jury and the number thereof
necessary to concur in finding such indictment shall be determined by law. In any trial, in any court, the party accused
shall be aliowed to appear and defend in person and with counsel; to demand the nature and cause of the accusation
against him, and to have a copy thereof; to meet the witnesses face to face, and to have compulsory process to procure
the attendance of witnesses in his behalf, and a speedy public trial by an impartial jury of the county in which the offense
is alleged to have been committed; but provision may be made by law for the taking of the deposition by the accused
or by the state, to be used for or against the accused, of any witness whose attendance can not be had at the trial,
always securing to the accused means and the opportunity to be present in person and with counsel at the taking of such
deposition, and to examine the witness face to face as fully and in the same manner as if in court. No person shall be
compelled, in any criminal case, to be a witness against himself} but his failure to testify may be considered by the court
and jury and may be the subject of comment by counsel. No person shall be twice put in jeopardy for the same offense.

CREDIT(S)
(1912 constitutional convention, am. eff. 1-1-13; 1851 constitutional convention, adopted eff, 9-1-1851)

Const, Art. I, § 10, OH CONST Art. L § 10
Current through File 123 of the 1315t General Assembly (2015-2016).

Emd of Docoment € 2016 Thomson Reuters. No claim 1o origingd U8, Government Works,

WESTLAW  © 2018 Thomson Reuers. N(j claim to origingt U5, @c;ver&wr%xm%if"x!‘*\e'@rksy T %




0O Const | Sec. 18 Only general assembly may suspend laws, OH CONST Art. 1, § 18

Constitution of the State of Obio
Avticle 1. Bill of Rights (Refs & Annos)

OH Const. Art, 1,818
O Const I Sec. 18 Only general assembly may suspend laws

Currentness

No power of suspending laws shall ever be exercised, except by the general assembly.

CREDIT(S)
(1851 constitutional convention, adopted eff, 9-1-1851)

Const. Art. I, § 18, OH CONST Art. [,§ 18
Current through File 123 of the 131st General Assembly (2015-2016).

End of Document €2 2016 Thomson Reuters. No cleim to original U.5. Government Works.

WESTLAW  © 2018 Thomson Reutars, No claim o orighhal 1S, Governiment Works. i



O Const |l Sec. 1f Initiative and referendum in municipalities, OH CONST Art. ll, § 1f

[Baldwin’s Ohi
Constit
|Articls

OH Counst. Art. I1, § 1f

O Const II Sec. 1f Initiative and referendum in municipalities
Carrentness
The initiative and referendum powers are hereby reserved to the people of each municipality on all questions which such

municipalities may now or hereafter be authorized by law to control by legislative action; such powers shall be exercised in
the manner now or hereafter provided by law.

CREDIT(S)

(1912 constitutional convention, adopted eff. 10-1-1912)

Notes of Decisions (99)

Const. Art. I1, § 1f, OH CONST Art. IL, § 1f
Current through File 123 of the 131st General Assembly (2015-2016),

End of Document 2016 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAW  © 2016 Thomson Reuters. No claim to original .3, Government Works. 1



0O Const Il Sec. 26 General laws to have uniform..., OH CONST Art, I, § 26

o Revised Code. Annotated
e State of Ohio- |+ -
egislative (Refs'& Annos)

|A1 tlcle .

OH Const, Art. II, § 26

O Const II Sec. 26 General laws to have uniform operation; laws other than school laws to take effect only on
legislature’s authority

Cirrentnoss

All laws, of a general nature, shall have a uniform operation throughout the State; nor, shall any act, except such as relates to
public schools, be passed, totake effect upon the approval of any other authority than the General Ass¢inbly, except, as
otherwise pr0v1ded in this constitution.

CREDIT(S)

(1851 constitutional convention, adopted eff. 9-1-1851)

Notes of Decisions (1706)

Const. Art, 11, § 26, OH CONST Art. I, § 26
Current through File 123 of the 131st General Assembly (2015-2016),

End of Document € 2016 Thomson Reuters. No ¢laim to oviginal U.S. Government Works.

WESTLAW © 2016 Thomson Reufers. No claim to original U.S, Governrment Works. 1



O Const IV Sec. 20 Style of process, prosecution, and indictment, OH CONST Art. IV, § 20

“Baldwin's Ohio Revised Code Anmotated
Constitution of the State of Ohio
. Article IV. Judicial (Refs & Annos)

OH Const. Art. IV, § 20
O Const IV Sec. 20 Style of process, prosecution, and indictment

Currentness

The style of all process shall be, “The State of Ohio;” all prosecutions shall be carried on, in the name, and by the
authority, of the state of Ohio; and all indictments shall conclude, “against the peace and dignity of the state of Ohio.”

CREDIT(S)
(1851 constitutional convention, adopted eff, 9-1-1851)

Const. Art. IV, § 20, OH CONST Art. IV, § 20
Current through File 123 of the 131st General Assembly (2015-2016).

End of Bocuntent G XN 6 Thomson Reuters, No claim to originad U.S. Government Works.
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O Const XVIIl Sec. 3 Municipal powers of local self-government, OH CONST Art, XVill, § 3

State of oh ,
unicipal Cor poratlons (Refs &

OH Const. Art. XVIIL § 3

O Const XVIII Sec. 3 Municipal powers of local self-government

Currentness

Municipalities shali have authority to exercise all powers of local self-government and to adopt and enforce within their
limits such local pohce sanitary and other similar regulauons as are not in conflict with general laws,

CREDIT(S)

(1912 constitutional convention, adopted eff. 11-15-12)

Notes of Decisions (1421)

Const. Art. XVIII, § 3, OH CONST Art. XVIII, § 3
Current through File 123 of the 131st General Assembly (2015-2016).

Tand of Document € 2016 Thotsson Reaters. No claim to original U.S. Government Works,

WESTLAW  © 2016 Thomson Reuters. No ¢laim to original U.S. Government Works. 1



3.23 Oath of office of judges and other officers, OH 8T § 3.23

Baldwiri's-Ohiio Revised-Code Annotated
General Provisions
Chapter 3. Officers; Oaths; Bonds
Oaths - _

R.C.§3.23
3.23 Oath of office of judges and other officers

Effective: March 29, 2007
Currentness

The oath of office of each judge of a court of record shall be to support the constitution of the United States and the
constitution of this state, to administer justice without respect to persons, and faithfully and impartially to discharge
and perform all the duties incumbent on the person as such judge, according to the best of the person's ability and
undetrstanding. The oath of office of every other officer, deputy, or clerk shall be to support the constitution of the United
States and the constitution of this state, and faithfully to-discharge the duties of the office.

Except for justices of the supreme court as provided in section 2701.05 of the Revised Code, each judge of a court of
record shall take the cath of office on or before the first day of the judge's official term. The judge shall transmit a
certificate of oath, signed by the person administering the oath, to the clerk of the respective court and shall transmit a
copy of the certificate of cath to the supreme court. The certificate of oath shall state the term of office for that judge,
including the beginning and ending dates of that term: If the certificate of oath is not transmitted to the clerk of the
court within twenty days from the first day of the judge's official term, the judge is deemed to have refused to accept the
office, and that office shall be considered vacant. The clerk of the court forthwith shall certify that fact to the governor
and the governor shall fill the vacancy.

The oath of office of a judge under this section shall be taken in a form that is substantially similar to the following:

“I, (name), do solemnly swear that 1 will support the Constitution of the United States and the Constitution of Ohio,
will administer justice without respect to persons, and will faithfully and impartiafly discharge and perform all of the
duties incumbent upon me as (name of office) according to the best of my ability and understanding. [This I do as I
shall answer unto God.]”

CREDIT(S)
(2006 H 699, eff, 3-29-07; 1953 H 1, eff. 10-1-53; GC 3)

R.C.§3.23, OH ST §3.23
Current through File 123 of the 131st General Assembly (2015-2016).

End of Docoment € 2016 Thomson Reuters, No claim to original U8, Government Works,
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109.71 Peace officer training commission, OH ST § 109.71

?fﬁ KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

[Baldwin’s Ohio Revised Code Annotated

oral (Refs . 5.
ing Commission .~

Peace Officer Traini

R.C. §109.71
109.71 Peace officer training commission

Effective: September 14, 2016

Currentness

<This section effective 9-14-16. See, also, section 109.71 effective until 9-14-16.>

There is hereby created in the office of the attorney general the Ohio peace officer training commission. The commission
shall consist of nine members appointed by the governor with the advice and consent of the senate and selected as follows:
one member representing the public; two members who are incumbent sheriffs; two members who are incumbent chiefs of
police; one member from the bureau of criminal identification and investigation; one member from the state highway patrol;
one member who is the special agent in charge of a field office of the federal bureau of investigation in this state; and one
member from the department of education, trade and industrial education services, law enforcement training.

This section does not confer any arrest authority or any ability or authority to detain a person, write or issue any citation, or
provide any disposition alternative, as granted under Chapter 2935. of the Revised Code.

As used in sections 109,71 to 109.801 of the Revised Code:

(A) “Peace officer” means:

(1) A deputy sheriff, marshal, deputy marshal, member of the organized police department of a township or municipal
corporation, member of a township police district or joint police district police force, member of a police force employed by a
metropolitan housing authority under division (D) of section 3735.31 of the Revised Code, or township constable, who is
commissioned and employed as a peace officer by a political subdivision of this state or by a metropolitan housing authority,
and whose primary duties are to preserve the peace, to protect life and property, and to enforce the laws of this state,
ordinances of a municipal corporation, resolutions of a township, or regulations of a board of county commissioners or board
of township trustees, or any of those laws, ordinances, resolutions, or regulations;

(2) A police officer who is employed by a railroad company and appointed and commissioned by the secretary of state
pursuant to sections 4973.17 to 4973.22 of the Revised Code;

WESTLAW  © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1



109.71 Peace officer training commission, OH ST § 109.71

(3) Employees of the department of taxation engaged in the enforcement of Chapter 5743, of the Revised Code and
designated by the tax commissioner for peace officer training for purposes of the delegation of investigation powers under
section 5743.45 of the Revised Code;

{(4) An undercover drug agent;

(5) Enforcement agents of the department of public safety whom the director of public safety designates under section
5502.14 of the Revised Code;

(6) An employee of the department of natural resources who is a natural resources law enforcement staff officer designated
pursuant to section 1501.013, a natural resources officer appointed pursuant to section 1501.24, a forest-fire investigator
appointed pursuant to section 1503.09, or a wildlife officer designated pursuant to section 1531.13 of the Revised Code;

(7) An employee of a park district who is designated pursuant to section 511.232 or 1545.13 of the Revised Code;
(8) An employee of a conservancy district who is designated pursuant to section 6101.75 of the Revised Code;

(9) A police officer who is employed by a hospital that employs and maintains its own proprietary police department or
security deparfment, and who is appointed and commissioned by the secretary of state pursuant to sections 4973.17 to
4973.22 of the Revised Code;

(10) Veterans’ homes police officers designated under section 5907.02 of the Revised Code;

(11} A police officer who is employed by a qualified nonprofit corporation police department pursuant to section 1702.80 ’of
the Revised Code;

(12} A state university law enforcement officer appointed under section 3345.04 of the Revised Code or a person serving as a
state university law enforcement officer on a permanent basis on June 19, 1978, who has been awarded a certificate by the
executive director of the Ohio peace officer training commission attesting to the person’s satisfactory completion of an
approved state, county, municipal, or department of natural resources peace officer basic training program;

(13) A special police officer employed by the department of mental health and addiction services pursuant to section 5119.08
of the Revised Code or the department of developmental disabilities pursuant to section 5123.13 of the Revised Code;

WESTLAW  © 2016 Thomson Reuters. No claim to original .S, Government Works. 2



109.71 Peace officer training commission, OH §T § 109.71

(14) A member of a campus police department appointed under section 1713.50 of the Revised Code;

(15) A member of a police force employed by a regional transit authority under division (Y) of section 306.35 of the Revised
Code;

(16) Investigators appointed by the auditor of state pursuant to section 117.091 of the Revised Code and engaged in the
enforcement of Chapter 117. of the Revised Code;

(17) A special police officer designated by the superintendent of the state highway patrol pursuant to section 5503.09 of the
Revised Code or a person who was serving as a special police officer pursuant fo that section on a permanent basis on
October 21, 1997, and who has been awarded a certificate by the executive director of the Ohio peace officer training
commission attesting to the person’s satisfactory completion of an approved state, county, municipal, or department of
natural resources peace officer basic training program,;

(18) A special police officer employed by a port authority under section 4582.04 or 4582.28 of the Revised Code or a person
serving as a special police officer employed by a port authority on a permanent basis on May 17, 2000, who has been
awarded a certificate by the executive director of the Ohio peace officer training commission aftesting to the person’s
satisfactory completion of an approved state, county, municipal, or department of natural resources peace officer basic
training program;

(19) A special police officer employed by a municipal corporation who has been awarded a certificate by the executive
director of the Ohio peace officer training commission for satisfactory completion of an approved peace officer basic training
program and who is employed on a permanent basis on or after March 19, 2003, at a municipal airport, or other municipal air
navigation facility, that has scheduled operations, as defined in section 119.3 of Title 14 of the Code of Federal Regulations,
14 C.FR. 119.3, as amended, and that is required to be under a security program and is governed by aviation security rules of
the transportation security administration of the United States department of transportation as provided in Parts 1542. and
1544, of Title 49 of the Code of Federal Regulations, as amended;

{20) A police officer who is employed by an owner or operator of an amusement patk that has an average yearly attendance
in excess of six hundred thousand guests and that employs and maintains its own proprietary police department or security
department, and who is appointed and commissioned by a judge of the appropriate municipal court or county court pursuant
to section 4973.17 of the Revised Code;

(21) A police officer who is employed by a bank, savings and loan association, savings bank, credit ynion, or association of
banks, savings and loan associations, savings banks, or credit unions, who has been appointed and commissioned by the
secretary of state pursuant to sections 4973.17 to 4973.22 of the Revised Code, and who has been awarded a certificate by the
executive director of the Ohio peace officer training commission attesting to the person’s satisfactory completion of a state,
county, municipal, or department of natural resources peace officer basic training program;
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(22) An investigator, as defined in section 109,541 of the Revised Code, of the bureau of criminal identification and
investigation who is commissioned by the superintendent of the bureau as a special agent for the purpose of assisting law
enforcement officers or providing emergency assistance to peace officers pursuant to authority granted under that section:

(23) A state fire marshal law enforcement officer appointed under section 3737.22 of the Revised Code or a person serving as
a state fire marshal law enforcement officer on a permanent basis on or after July 1, 1982, who has been awarded a certificate
by the executive director of the Ohio peace officer training commission attesting to the person’s satisfactory completion of an
approved state, county, municipal, or depatiment of natural resources peace officer basic training program;

(24) A gaming agent employed under section 3772.03 of the Revised Code.
(B) “Undercover drug agent” has the same meaning as in division (B)(2) of section 109.79 of the Revised Code.

(C) “Crisis intervention training” means training in the use of interpersonal and communication skills to most effectively and
sensitively interview victims of rape.

(D) “Missing children” has the same meaning as in section 2901.30 of the Revised Code.

CREDIT(S)

(2016 S 293, eff. 9-14-16; 2013 H 59, eff. 9-29-13; 2011 H 153, eff. 9-29-11; 2010 H 519, eff. 9-10-10; 2009 S 79, eff,
10-6-09; 2008 H 562, eff. 9-23-08; 2006 H 454, eff, 4-6-07; 2006 H 347, off. 3-14-07; 2005 1 §1, efl. 4-14-06; 2005 H 58,
eff. 5-3-05; 2002 H 675, eff. 3-14-03; 2002 H 545, eff. 3-19-03; 2000 S 137, eff. 5-17-00; 1999 I 163, ¢ff. 6-30-99; 1998 S
187, eff. 3-18-99; 1998 8 213, eff. 7-29-98; 1997 S 60, eff. 10-21-97; 1996 S 285, eff. 3-13-97; 1996 H 670, ¢ff, 12-2.96;
1996 H 351, eff. 1-14-97; 1996 H 445, eff, 9-3-96; 1995 S 2, eff. 7-1-96; 1995 S 162, eff. 10-29-95; 1994 S 182, eff.
10-20-94; 1992 H 758, eff. 1-15-93; 1992 § 49; 1991 H 77; 1990 H 669, H 271, H 110; 1988 11708, § 1)

Notes of Decisions (17)

R.C. § 109.71, OH ST § 109.71
Current through File 123 of the 131st General Assembly (2015-2016),

End of Document © 2016 Thomson Reuters. No claim to originat U.S. Government Works.
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+ Baldwin's Ohilo Revised Code Annotated
Title I, State Government
~ Chapter t09. Altorney General (Refs & Annos)
. Obio Peace Officer Training Commission

R.C. § 109.77
109.77 Certificate of training for specified persons; applicability

Effective: September 29, 2015 to September 13, 2016
Currentness

<This section effective until 9-14-16. See, also, section 109,77 effective 9-14-16.>
(A) As used in this section:
(1Y “Felony” has the same meaning as in section 109.511 of the Revised Code.

(2) “Companion animal” has the same meaning as in section 959.131 of the Revised Code.

I

(B)(1) Notwithstanding any general, special, or local law or charter to the contrary, and except as otherwise provided
in this section, no person shall receive an original appointment on a permanent basis as any of the following unless the
person previously has been awarded a certificate by the executive director of the Ohio peace officer training commission
attesting to the person's satisfactory completion of an approved state, county, municipal, or department of natural
resources peace officer basic training program:

(a) A peace officer of any county, township, municipal corporation, regional transit authority, or metropolitan housing
authority;

(b} A natural resources law enforcement staff officer, park officer, forest officer, preserve officer, wildlife officer, or state
waltercrafl officer of the departiment of natural resources;

(c) An employee of a park district under section 511.232 or 1545.13 of the Revised Code;
(d) An employee of a conservancy district who is designated pursuant to section 6101.75 of the Revised Code;
(e) A state university law enforcement officer;

() A special police officer employed by the department of mental health and addiction services pursuant to section
5119.08 of the Revised Code or the department of developmental disabilitics pursuant to section 5123.13 of the Revised
Code;
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(g) An enforcement agent of the department of public safety whom the director of public safety designates under section
5502.14 of the Revised Code;

(h) A special police officer employed by a port authority under section 4582.04 or 4582.28 of the Revised Code;

(i) A special police officer employed by a municipal corporation at a municipal airport, or other municipal air navigation
facility, that has scheduled operations, as defined in section 119.3 of Title 14 of the Code of Federal Regulations, 14
C.F.R. 1193, as amended, and that is required to be under a security program and is governed by aviation security rules
of the transportation security administration of the United States department of transportation as provided in Parts
1542, and 1544, of Title 49 of the Code of Federal Regulations, as amended;

() A gaming agent employed under section 3772.03 of the Revised Code.

(2) Bvery person who is appointed on a temporary basis or for a probationary term or on other than a permanent basis
as any of the following shall forfeit the appointed position unless the person previously has completed satisfactorily
or, within the time prescribed by rules adopted by the attorney general pursuant to section 109.74 of the Revised
Code, satisfactorily completes a state, county, municipal, or department of natural resources peace officer basic training
program for temporary or probationary officers and is awarded a certificate by the director attesting to the satisfactory
completion of the program:

(a) A peace officer of any county, township, municipal corporation, regional transit authority, or metropolitan housing
authority;

(b) A natural resources law enforcement staff officer, park officer, forest officer, preserve officer, wildlife officer, or state
watercraft officer of the department of natural resources;

(c) An employee of a park district under section 511,232 or 1545.13 of the Revised Code;
(d} An employee of a conservancy district who is designated pursuant to section 6101.75 of the Revised Code;

{e) A special police officer employed by the department of mental health and addiction services pursuant to section
5119.08 of the Revised Code or the department of developmental disabilities pursuant to seclion 5123.13 of the Revised
Code;

(f) An enforcement agent of the department of public safety whom the director of public safety designates under section
5502.14 of the Revised Code;

(&) A special police officer employed by a port authority under section 4582.04 or 4582.28 of the Revised Code;
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(h) A special police officer employed by a municipal corporation at a municipal airport, or other municipal air navigation
facility, that has scheduled operations, as defined in section 119.3 of Title 14 of the Code of Federal Regulations, 14
C.F.R. 1193, as amended, and that is required to be under a security program and is governed by aviation security rules
of the transportation security administration of the United States department of transportation as provided in Parts
1542. and 1544, of Title 49 of the Code of Federal Regulations, as amended.

(3) For purposes of division (B} of this section, a state, county, municipal, or department of natural resources peace
officer basic training program, regardless of whether the program is to be completed by peace officers appointed on a
permanent or temporary, probationary, or other nonpermanent basis, shall include training in the handling of the offense
of domestic violence, other types of domestic violence-related offenses and incidents, protection orders and consent
agreements issued or approved under section 2919.26 or 3113.31 of the Revised Code, crisis intervention training, and
training on companion animal encounters and companion animal behavior. The requirement to complete training in
the handling of the offense of domestic violence, other types of domestic violence-related offenses and incidents, and
protection orders and consent agreements issued or approved under section 2919.26 or 3113.31 of the Revised Code
does not apply to any person setving as a peace officer on March 27, 1979, and the requirement to complete training in
crisis intervention does not apply to any person serving as a peace officer on April 4, 1985. Any person who is serving
as a peace officer on April 4, 1985, who terminates that employment after that date, and who subsequently is hired as a
peace officer by the same or another law enforcement agency shall complete training in crisis intervention as prescribed
by rules adopted by the attorney general pursuant to section 109.742 of the Revised Code. No peace officer shall have
employment as a peace officer terminated and then be reinstated with intent to circumvent this section.

(4) Division (B) of this section does not apply to any person serving on a permanent basis on March 28, 1985, as a park
officer, forest officer, preserve officer, wildlife officer, or state watercraft officer of the department of natural resources
or as an employee of a park district under section 511.232 or 1545.13 of the Revised Code, to any person serving on a
permanent basis on March 6, 1986, as an employee of 4 conservancy district designated pursuant to section 6101.75 of the
Revised Code, to any person serving on a permanent basis on January 10, 1991, as a preserve officer of the department
of natural resources, to any person employed on a permanent basis on July 2, 1992, as a special police officer by the
department of mental health and addiction services pursuant to section 5119.08 of the Revised Code or by the department
of developmental disabilities pursuant to section 5123.13 of the Revised Code, to any person serving on a permanent
basis on May 17, 2000, as a special police officer employed by a port authority under section 4582.04 or 4582.28 of the
Revised Code, to any person serving on a permanent basis on March 19, 2003, as a special police officer employed bya
municipal corporation at a municipal airport or other municipal air navigation facility described in division (A)}(19) of
section 109,71 of the Revised Code, to any person serving on a permanent basis on June 19, 1978, as a state university
law enforcement officer pursuant to section 3345.04 of the Revised Code and who, immediately prior to June 19, 1978,
was serving as a special police officer designated under authority of that section, or to any person serving on a permanent
basis on September 20, 1984, as a liquor control investigator, known after June 30, 1999, as an enforcement agent of the
department of public safety, engaged in the enforcement of Chapters 4301. and 4303. of the Revised Code.

(5) Division (B) of this section does not apply to any person who is appointed as a regional transit authority police officer
pursuant to division (Y) of section 306.35 of the Revised Code if, on or before July 1, 1996, the person has completed
satisfactorily an approved state, county, municipal, or department of natural resources peace officer basic training
program and has been awarded a certificate by the executive director of the Ohio peace officer training commission
altesting to the person's satisfactory completion of such an approved program and if, on July 1, 1996, the person is
performing peace officer functions for a regional transit authority.
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(C) Ne person, after September 20, 1984, shall receive an original appointment on a permanent basis as a veterans' home
police officer designated under section 5907.02 of the Revised Code unless the person previously has been awarded a
cettificate by the executive director of the Ohio peace officer training commission attesting to the person's satisfactory
completion of an approved police officer basic training program. Every person who is appointed on a temporary basis or
for a probationary term or on other than a permanent basis as a veterans' home police officer designated under section
5907.02 of the Revised Code shall forfeit that position unless the person previously has completed satisfactorily or, within
one year from the time of appointment, satisfactorily completes an approved police officer basic training program.

(D) No bailiff or deputy bailiff of a court of record of this state and no criminal investigator who is employed by the
state public defender shall carry a firearm, as defined in section 2923.11 of the Revised Code, while on duty unless the
bailiff, deputy bailiff, or criminal investigator has done or received one of the following:

(1) Has been awarded a certificate by the executive director of the Ohio peace officer training commission, which
certificate attests to satisfactory completion of an approved state, county, or municipal basic training program for bailiffs
and deputy bailiffs of courts of record and for criminal investigators employed by the state public defender that has been
recommended by the Ohio peace officer training commission;

(2) Has successfully completed a firearms training program approved by the Ohio peace officer training commission
prior to employment as a bailiff, deputy bailiff, or criminal investigator;

(3) Prior to June 6, 1986, was authorized to carry a firearm by the court that employed the bailiff or deputy bailiff or,
in the case of a criminal investigator, by the state public defender and has received training in the use of firearms that
the Ohio peace officer training commission determines is equivalent to the training that otherwise is required by division
(D) of this section.

(EX1) Before a person seeking a certificate completes an approved peace officer basic training program, the executive
director of the Ohio peace officer training commission shall request the person to disclose, and the person shall disclose,
any previous criminal conviction of or plea of guilty of that person to a felony.

(2) Before a person seeking a certificate completes an approved peace officer basic training program, the executive
director shall request a criminal history records check on the person. The executive director shall submit the person's
fingerprints to the bureau of criminal identification and investigation, which shall submit the fingerprints to the federal
bureau of investigation for a national criminal history records check.

Upon receipt of the exccutive director's request, the bureau of criminal identification and investigation and the federal
bureau of investigation shall conduet a criminal history records check on the person and, upon completion of the check,
shall provide a copy of the criminal history records check to the executive director. The executive director shall not award
any certificate prescribed in this section unless the executive director has received a copy of the criminal history records
check on the person to whom the certificate is to be awarded.

(3) The executive director of the commission shall not award a certificate prescribed in this section to a person who has
been convicted of or has pleaded guilty to a felony or who fails to disclose any previous criminal conviction of or plea
of guilty to a felony as required under division (E}(1) of this section.




109.77 Certificate of training for specified persons; applicability, OH ST § 109.77

(4) The executive director of the commission shall revoke the certificate awarded to a person as prescribed in this section,
and that person shall forfeit all of the benefits derived from being certified as a peace officer under this section, if the
person, before completion of an approved peace officer basic training program, failed to disclose any previous criminal
conviction of or plea of guilty to a felony as required under division (E}(1) of this section. -

(F)(1) Regardless of whether the person has been awarded the certificate or has been classified as a peace officer prior
to, on, or after October 16, 1996, the executive director of the Ohio peace officer training commission shall revoke any
certificate that has been awarded to a person as prescribed in this section if the person does either of the following;

(a) Pleads guilty to a felony committed on or after January 1, [997;

(b} Pleads guilty to a misdemeanor committed on or after January 1, 1997, pursuant to a negotiated plea agreement as
provided in division (D) of section 2929.43 of the Revised Code in which the person agrees to surrender the certificate
awarded to the person under this section,

(2) The executive director of the commission shall suspend any certificate that has been awarded to a person as prescribed
in this section if the person is convicted, after trial, of a felony committed on or after January 1, 1997. The executive
director shall suspend the certificate pursuant to division (F)(2) of this section pending the outcome of an appeal by the
person from that conviction to the highest court to which the appeal is taken or until the expiration of the period in
which an appeal is required to be filed. If the person files an appeal that results in that person’s acquittal of the felony
or conviction of a misdemeancr, or in the dismissal of the felony charge against that person, the executive director
shall reinstate the certificate awarded to the person under this section. If the person files an appeal from that person's
conviction of the felony and the. conviction is upheld by the highest court to which the appeal is taken or if the person
does not file a timely appeal, the executive director shall revoke the certificate awarded to the person under this section.

(G)(1) If a person is awarded a certificate under this section and the certificate is revoked pursuant to division (E)(4) or
(F) of this section, the person shall not be eligible to receive, at any time, a certificate attesting to the person's satisfactory
completion of a peace officer basic training program,

(2) The revocation or suspension of a certificate under division (E)(4) or (F) of this section shall be in accordance with
Chapter 119. of the Revised Code.

(H)(1) A person who was employed as a peace officer of a county, township, or municipal corporation of the state
on January 1, 1966, and who has completed at least sixteen years of full-time active service as such a peace officer, or
equivalent service as determined by the exeoutive director of the Ohio peace officer training commission, may receive an
original appointment on a permanent basis and serve as a peace officer of a county, township, or municipal corporation,
or as a state university law enforcement officer, without complying with the requirements of division (B) of this section.

(2) Any person who held an appointment as a state highway trooper on January 1, 1966, may receive an original
appointment on a permanent basis and serve as a peace officer of a county, township, or municipal corporation, or as a
state university law enforcement officer, without complying with the requircments of division (B) of this section.
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(I) No person who is appointed as a peace officer of a county, township, or municipal corporation on or after April 9,
1985, shall serve as a peace officer of that county, township, or municipal corporation unless the person has received
training in the handling of missing children and child abuse and neglect cases from an approved state, county, township,
or municipal police officer basic training program or receives the training within the time prescribed by rules adopted
by the attorney general pursuant to section 109.741 of the Revised Code.

() No part of any approved state, county, or municipal basic training program for bailiffs and deputy bailiffs of courts
of record and no part of any approved state, county, or municipal basic training program for criminal investigators
employed by the state public defender shall be used as credit toward the completion by a peace officer of any part of
the approved state, county, or municipal peace officer basic training program that the peace officer is required by this
section to complete satisfactorily.

(K) This section does not apply to any member of the police department of a municipal corporation in an adjoining state
serving in this state under a contract pursuant to section 737.04 of the Revised Code.

CREDIT(S)

(2015 H 64, eff, 9-29-15; 2013 H 59, eff. 9-29-13; 2010 H 519, eft. 9-10-10; 2009 H 1, eft. 10-16-09; 2009 § 79, eff.
10-6-09; 2002 H 490, eff, 1-1-04; 2002 H 545, eff. 3-19-03; 2002 H 675, eff. 3-14-03; 2000 S 137, eff. 5-17-00; 1999 H 148,
eff, 7-15-99; 1999 H 163, eff. 6-30-99; 1998 5 187, eff. 3-18-99; 1996 § 285, eff. 3-13-97; 1996 H 670, eff. 12-2-9¢; 1996 H
566, eff. 10-16-96; 1996 § 269, cff. 7-1-96; 1995 § 2, ¢ff. 7-1-96; 1995 S 162, eff. 10-29-95; 1994 S 182, ¢ff. 10-20-94; 1992
S 49, eft. 7-21-92; 1990 H 669, § 3, H 271; 1988 H 708, § 1)

R.C.§109.77, OH ST § 109.77
Current through File 123 of the 131st General Assembly (2015-2016).
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715.67 Misdemeanor, OH ST § 715.67

[Baldwin's Ohio Revised Cod
| Title VII. Municipal

ATos)

R.C. § 715.67

715.67 Misdemeanor
Currentness
Any municipal corporation may make the violation of any of its ordinances a misdemeanor, and provide for the punishment

thereof by fine or imprisonment, or both. The fine, imposed under authority of this section, shall not exceed five hundred
dollars and imprisonment shall not exceed six months.

CREDIT(S)

(1953 H 1, eff, 10-1-53; GC 3628)

Notes of Decisions (22)

R.C. § 715.67, OH ST § 715.67
Current through File 123 of the 131st General Assembly (2015-2016).

End of Document © 2016 Themson Reuters. No ctaim to original U.S. Government Works.
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733.01 Executive power in cities, OH ST § 733.01

Baldwin's Ohio Revised Code Annotated
Title VIT, Municipal Corporations |
Chapter 733. Officers (Refs & Annos)
~ Preliminary Provisions

R.C.§733.01
793.01 Executive power in cities

Currentness

The executive power of cities shall be vested in a mayor, president of council, auditor, treasurer, director of law, director
of public service, director of public safety, and such other officers and departments as are provided by Title VII of the
Revised Code.

Such executive officers shall have exclusive right to appoint all officers, clerks, and employees in their respective
departments or offices and remove or suspend any of such officers, clerks, or employees, subject to the civil service laws.

CREDIT(S)
(1977 H 219, eff. 11-1-77; 1953 H 1; GC 4246, 4247)

R.C. §733.01, OH ST § 733.01
Current through File 123 of the 1315t General Assembly (2015-2016).

End of Docament © 2016 Thomsen Reuters. No claim to original TS, Goverment Works.
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733.50 Qualifications of city director of law, OH ST § 733.50

Baldwiin's Ohio Revised Code Annotated
' Title:VII. Municipal Corporations
Chapter 733. Officers (Refs & Annos)
. . _C_itjl_?i_reétor of Law; Village Solicitor; Taxpayer Suits

R-C' § 733‘50
733.50 Qualifications of city director of law

Currentness

No person shall be eligible to the office of city director of law who is not an attorney at law, admitted to practice in
this state.

CREDIT(S)
(1977 H 219, eff. 11-1-77; 1953 H 1; GC 4304)

R.C.§733.50, OH ST § 733.50
Current through File 123 of the 131st General Assembly (2015-2016).
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‘Baldwin’s Ohio Revised Code Annotated
. Title VIL. Municipal Corporations
' Chapter 733. Officers (Refs & Annos)
- City Director of Law; Village Solicitor; Taxpayer Suits

R.C.§733.51
733.51 Powers and duties

Currentness

The city dirgctor of law shall prepare all contracts, bonds, and other instruments in writing in which the city is concerned,
and shall serve the several directors and officers provided in Title V1I of the Revised Code as legal counsel and attorney,

The director of law shall be prosecuting attorney of the mayor's court. When the legislative authority of the city allows
assistants to the director of law, he may designate the assistants to act as prosecuting attorneys of the mayor's court. The
person designated shall be subject to the approval of the legislative authority.

CREDIT(S)
(1977 H 219, off. 11-1-77; 1975 H 205; 1953 H 1; GC 4305, 4306)

R.C.§733.51, OH ST § 733.51
Current through File 123 of the 131st General Assembly (2015-2016).
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733.52 Progecuting attorney of mayor's court, OH ST § 733.52

" Baldwin's Ohio Revised Code Annotated
- Title VII. Municipal Corporations
Chapter 733. Otficers (Refs & Annos)

- City Ditector of Law; Village Solicitor; Taxpayer Suits

R.C. § 733.52
733.52 Prosecuting attorney of mayor's court
Currentness

The city director of law as prosecuting attorney of the mayor's court shall prosecute all cases brought before the court,
and perform the same duties, as far as they are applicable thereto, as required of the prosecuting attorney of the county.

The director of law or the assistants whom he designates to act as prosecuting attorneys of the mayor's court shall receive
such compensation for the service provided by this section as the legislative authority of the city prescribes, and such
additional compensation as the board of county commissioners allows.

CREDIT(S)
(1977 H 219, eff. 11-1-77; 1975 H 205; 1953 H 1; GC 4307)

R.C.§733.52, CH ST § 733,52
Current through File 123 of the 1315t General Assembly (2015-2016).

End of Docunient € 6 Thomson Reuters, No olaim to original U.S. Government Works,
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Baldwin's Ohio Revised Code Annotated
- Title VII. Municipal Corporations
 Chapter 733. Officers (Refs & Annos)
- City Director of Law; Village Solicitor; Taxpayer Suits

R.C.§733.53
733.53 Dulies as to suits
Currentness
The city director of law, when required to do so by resolution of the legislative authority of the city, shall prosecute or
defend on behalf of the city, all complaints, suits, and controversies in which the city is a party, and such other suits,

matters, and controversies as he is, by resolution or ordinance, directed to prosecute. He shall not be required to prosecute
any action before the mayor of the city for the violation of an ordinance without first advising such action.

CREDIT(S)
(1977 H 219, eff. 11-1-77; 1953 H 1; GC 4308)

R.C. §733.53, OHST §733.53
Current through File 123 of the 1315t General Assembly (2015-2016).
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733.68 Qualifications of municipal officers; oaths, OH ST § 733.68

|BaldWin"s'Ohig;_fgéizisedZCd_dé‘-AnnOta_t‘edif S
Title VII. Munic Ons * . . L. e
Qualificati

R.C.§733.68

733.68 Qualifications of municipal officers; oaths

Currentiess

(A) Except as otherwise provided in division (B) of this section or in another section of the Revised Code, each officer of a
municipal corporation, or of any department or board of a municipal corporation, whether elected or appointed as a substitute
for a regular officer, shall be an elector of the municipal corporation and, before entering upon official duties, shall take an
oath to support the constitution of the United States and the constitution of this state and an oath that the officer will
faithfully, honestly, and impartially discharge the duties of the office to which elected or appointed. These provisions as to
official oaths shall extend to deputies, but they need not be electors.

(B) Neither this section nor any other section of the Revised Code requires, or shall be construed to require, that a city fire
chief be an elector of the city or that a village fire chief be an elector of the village.

CREDIT(S)

(2001 H 143, eff. 1-25-02; 131 v H 358, eff. 9-6-65; 1953 H 1; GC 4666)

Notes of Decisions (16)

R.C. § 733.68, OH ST § 733.68
Current through File 123 of the 131st General Assembly (2015-2016),

End of Bocument € 2016 Thomson Reuters, No claim to original U.8. Government Works,
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[Baldwin's Ohio Revised Codé Anfiotated .~
[Title VIL Municipal Corporations

R.C.§737.01

737.01 Director of public safety
Cirrentness
In each city there shall be a department of public safety, which shall be administered by a director of public safety. The

director shall be appointed by the mayor and need not be a resident of the city at the time of his appointment but shall become
a resident thereof within six months after his appointment unless such residence requirement is waived by ordinance.

CREDIT(S)

(1969 H 279, eff. 10-2-69; 1953 H 1; GC 4367)

Notes of Decisions (6)

R.C. § 737.01, OH ST § 737.01
Current through File 123 of the 131st General Assembly (2015-2016).

£nd of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works,
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[Baldwin's Ohio;Revised:
[Title;

R.C. §737.11

737.11 General duties of police and fire departments; organized crime task force membership

Currentiess

The police force of a municipal corporation shall preserve the peace, protect persons and property, and obey and enforce all
ordinances of the legislative authority of the municipal corporation, all criminal laws of the state and the United States, all
court orders issued and consent agreements approved pursuant to sections 2919.26 and 3113.31 of the Revised Code, all
protection orders issued pursuant to section 2903.213 or 2903.214 of the Revised Code, and protection orders issued by
courts of another state, as defined in section 2919.27 of the Revised Code. The fire department shall protect the lives and
property of the people in case of fire. Both the police and fire departments shall perform any other duties that are provided by
ordinance. The police and fire departments in every city shall be maintained under the civil service system.

A chief or officer of a police force of a municipal corporation may participate, as the director of an organized crime task force
established under section 177.02 of the Revised Code or as a member of the investigatory staff of such a task force, in an
investigation of organized criminal activity in any county or counties in this state under sections 177.01 to 177.03 of the
Revised Code.

CREDIT(S) -

(1998 H 302, eff. 7-29-98; 1997 S 1, eff. 10-21-97; 1992 H 536, ff. 11-5-92; 1986 S 74; 1978 H 835; 1953 H 1; GC 4378)

Notes of Decisions (74)

R.C. § 737.11, O ST § 737.11
Current through File 123 of the 131st General Assembly (2015-2016).

End of Bocument € 2016 Thomson Reuters, No claim to original 1.5, Government Works.
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’F& KeyCite Yellow Flag - Negative Treatment
Unconstilulional or PreemptedPrior Version Held Unconstitutional by State v. Moore, Ohio App. 8 Dist., Jan. 26, 2008

KeyCite Yellow Flag - Negative TreatmentProposed Leglslahon
[Baldwm 5§ Ohio Revised Codé Annotated
|T1tle XXIX Cnmes--Prog' {Refs &

R I

R.C. § 2925.03

2925.03 Trafficking offenses

Effective: September 14, 2016

Currentness

<This section effective 9-14-16, See, also, carlier version(s) of section 2925.03.>

(A) No person shall knowingly do any of the following:

(1) Sell or offer to sell a controlled substance or a controlled substance analog;

(2) Prepare for shipment, ship, transport, deliver, prepare for distribution, or distribute a controlled substance or a controlled
substance analog, when the offender knows or has reasonable cause to believe that the controlled substance or a controlled
substance analog is intended for sale or resale by the offender or another person,

(B) This section does not apply to any of the following:

(1) Manufacturers, licensed health professionals authorized to prescribe drugs, pharmacists, owners of pharmacies, and other
persons whose conduct is in accordance with Chapters 3719., 4715., 4723, 4729, 4730., 4731., and 4741, of the Revised
Code;

(2) If the offense involves an anabolic steroid, any person who is conducting or participating in a research project involving
the use of an anabolic steroid if the project has been approved by the United States food and drug administration;

(3) Any person who sells, offers for sale, prescribes, dispenses, or administers for livestock or other nonhuman species an
anabolic steroid that is expressly intended for administration through implants to livestock or other nonhuman species and
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approved for that purpose under the “Federal Food, Drug, and Cosmetic Act,” 52 Stat. 1040 (1938), 21 U.S.C.A. 301, as
amended, and is sold, offered for sale, prescribed, dispensed, or administered for that purpose in accordance with that act,

(C) Whoever violates division (A) of this section is guilty of one of the following;

(1) If the drug involved in the violation is any compound, mixture, preparation, or substance included in schedule I or
schedule II, with the exception of marihuana, cocaine, L.S.D., heroin, hashish, and controlled substance analogs, whoever N
violates division (A) of this section is guilty of aggravated trafficking in drugs. The penalty for the offense shall be
determined as follows:

(a) Except as otherwise provided in division (C)(1)(b), (), (d), (e), or (f) of this section, aggravated trafficking in drugs is a
felony of the fourth degree, and division (C) of section 2929.13 of the Revised Code applies in determining whether to
impose a prison term on the offender,

(b) Except as otherwise provided in division (C)}(1)(c), (d), (&), or (f) of this section, if the offense was committed in the
vicinity of a school or in the vicinity of a juvenile, aggravated trafficking in drugs is a felony of the third degree, and division
{C) of section 2929.13 of the Revised Code applies in determining whether to impose a prison term on the offender.

(c) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds the bulk amount but is
less than five times the bulk amount, aggravated trafficking in drugs is a felony of the third degree, and, except as otherwise
provided in this division, there is a presumption for a prison term for the offense. If aggravated trafficking in drugs is a felony
of the third degree under this division and if the offender two or more times previously has been convicted of or pleaded
guilty to a felony drug abuse offense, the court shall impose as a mandatory prison term one of the prison terms prescribed
for a felony of the third degree. If the amount of the drug involved is within that range and if the offense was committed in
the vicinity of a school or in the vicinity of a juvenile, aggravated trafficking in drugs is a felony of the second degree, and
the court shall impose as a mandatory prison term one of the prison terms prescribed for a felony of the second degree,

(d) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds five times the bulk
amount but is less than fifty times the bulk amount, aggravated trafficking in drugs is a felony of the second degree, and the
court shall impose as a mandatory prison term one of the prison terms prescribed for a felony of the second degree. If the
amount of the drug involved is within that range and if the offense was committed in the vicinity of a school or in the vicinity
of a juvenile, aggravated trafficking in drugs is a felony of the first degree, and the court shall impose as a mandatory prison
term one of the prison terms prescribed for a felony of the first degree.

(e) If the amount of the drug involved equals or exceeds fifty times the bulk amount but is less than one hundred times the
bulk amount and regardless of whether the offense was committed in the vicinity of a school or in the vicinity of a juvenile,
aggravated trafficking in drugs is a felony of the first degree, and the court shall impose as a mandatory prison term one of
the prison terms prescribed for a felony of the first degree.

(D) If the amount of the drug involved equals or exceeds one hundred times the bulk amount and regardless of whether the
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offense was committed in the vicinity of a school or in the vicinity of a juvenile, aggravated trafficking in drugs is a felony of
the first degree, the offender is a major drug offender, and the court shall impose as a mandatory prison term the maximum
prison term prescribed for a felony of the first degree.

2 If the.drug involved in the violation is any compound, mixture, preparation, or substance included in schedule III, IV, or
V, whoever violates division (A) of this section is guilty of trafficking in drugs. The penalty for the offense shall be
determined as follows:

(a) Except as otherwise provided in division (C)(2)(b), (c), (d), or (e) of this section, trafficking in drugs is a felony of the
fifth degree, and division (B) of section 2929.13 of the Revised Code applies in determining whether to impose a prison term
on the offender,

(b) Except as otherwise provided in division (C)(2)(¢), (d), or (€} of this section, if the offense was committed in the vicinity
of a school or in the vicinity of a juvenile, trafficking in drugs is a felony of the fourth degree, and division (C) of section
2929.13 of the Revised Code applies in determining whether to impose a prison term on the offender.

(c) Except as otherwise provided in this division, if the amount of the drug involved equals or excecds the bulk amount but is
less than five times the bulk amount, trafficking in drugs is a felony of the fourth degree, and division (B) of section 2929.13
of the Revised Code applies in determining whether to impose a prison term for the offense. If the amount of the drug
involved is within that range and if the offense was committed in the vicinity of a school or in the vicinity of a juvenile,
trafficking in drugs is a felony of the third degree, and there is a presumption.for a prison term for the offense.

(d) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds five times the bulk
amount but is less than fifty times the bulk amount, trafficking in drugs is a felony of the third degree, and there is a
presumption for a prison term for the offense. If the amount of the drug involved is within that range and if the offense was
committed in the vicinity of a school or in the vicinity of a juvenile, trafficking in drugs is a felony of the second degree, and
there is a presumption for a prison term for the offense.

(e) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds fifty times the bulk
amount, trafficking in drugs is a felony of the second degree, and the court shall impose as a mandatory prison term one of
the prison terms prescribed for a felony of the second degree. If the amount of the drug involved equals or exceeds fifty times
the bulk amount and if the offense was committed in the vicinity of a school or in the vicinity of a juvenile, trafficking in
drugs is a felony of the first degree, and the court shall impose as a mandatory prison term one of the prison terms prescribed
for a felony of the first degree.

(3) If the drug involved in the violation is marihuana or a compound, mixture, preparation, or substance confaining
marihuana other than hashish, whoever violates division (A) of this section is guilty of trafficking in marihuana, The penalty
for the offense shall be determined as follows:

(a) Except as otherwise provided in division (C)(3)(b), (¢), (d), (e), (), (g), or (h) of this section, trafficking in marihuana is a
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felony of the fifth degree, and division (B) of section 2929.13 of the Revised Code applies in determining whether to impose
a prison term on the offender.

(b) Except as otherwise provided in division (C)(3)(c), (d), (e), (), (g), or (h) of this section, if the offense was committed in
the vicinity of a school or in the vicinity of a juvenile, trafficking in marihuana is a felony of the fourth degree, and divisjon
(B) of section 2929.13 of the Revised Code applies in determining whether to impose a prison term on the offender.

(c) Except as otherwise provided in this division, if the amount of the drug invelved equals or exceeds two hundred grams but
is less than one thousand grams, trafficking in marihuana is a felony of the fourth degtee, and division (B) of section 2929.13
of the Revised Code applies in determining whether to impose a prison term on the offender. If the amount of the drug
involved is within that range and if the offense was committed in the vicinity of a school or in the vicinity of a juvenile,
trafficking in marihuana is a felony of the third degree, and division (C) of section 2929.13 of the Revised Code applies in
determining whether to impose a prison term on the offender.

(d) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds one thousand grams
but is less than five thousand grams, trafficking in marihuana is a felony of the third degree, and division (C) of section
2929.13 of the Revised Code applies in determining whether to impose a prison term on the offender. If the amount of the
drug involved is within that range and if the offense was committed in the vicinity of a school or in the vicinity of a juvenile,
trafficking in marihuana is a felony of the second degree, and there is a presumption that a prison term shall be imposed for
the offense.

(e) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds five thousand grams
but is less than twenty thousand grams, trafficking in marihuana is a folony of the third degree, and there is a presumption
that a prison term shall be imposed for the offense. If the amount of the drug involved is within that range and if the offense
was committed in the vicinity of a school or in the vicinity of a juvenile, trafficking in marihuana is a felony of the second
degree, and there is a presumption that a prison term shall be imposed for the offense.

(f) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds twenty thousand grams
but is less than forty thousand grams, trafficking in marihuana is a felony of the second degree, and the court shall impose a
mandatory prison term of five, six, seven, or eight years. If the amount of the drug involved is within that range and if the
offense was committed in the vicinity of a school or in the vicinity of a juvenile, trafficking in marihuana is a felony of the
first degree, and the court shall impose as a mandatory prison term the maximum prison term prescribed for a felony of the
first degree. :

() Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds forty thousand grams,
trafficking in marihuana is a felony of the second degree, and the court shall impose as a mandatory prison term the
maximum prison term prescribed for a felony of the second degree. If the amount of the drug involved equals or exceeds
forty thousand grams and if the offense was committed in the vicinity of a school or in the vicinity of a juvenile, trafficking in
marihuana is a felony of the first degree, and the court shall impose as a mandatory prison term the maximum prison term
prescribed for a felony of the first degree.
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(h) Except as otherwise provided in this division, if the offense involves a gift of twenty grams or less of marihuana,
trafficking in marihuana is a minor misdemeanor upon a first offense and a misdemeanor of the third degree upon a
subsequent offense. If the offense involves a gift of twenty grams or less of marihuana and if the offense was committed in
the vicinity of a school or in the vicinity of a juvenile, trafficking in marihuana is a misdemeanor of the third degree.

(4) If the drug involved in the violation is cocaine or a compound, mixture, preparation, or substance containing cocaine,
whoever violates division (A) of this section is guilty of trafficking in cocaine, The penalty for the offense shall be
determined as follows;

(a) Except as otherwise provided in division (C)(4)(b), (), (d), (e), (f), or (g) of this section, trafficking in cocaine is a felony
of the fifth degree, and division (B) of section 2929.13 of the Revised Code applies in determining whether to impose a
prison term on the offender.

(b) Except as otherwise provided in division (C)(4)(c), (d), {¢), (D), or (g) of this section, if the offense was committed in the
vicinity of a school or in the vicinity of a juvenile, trafficking in cocaine is a felony of the fourth degree, and division €y of
section 2929.13 of the Revised Code applies in determining whether to impose a prison term on the offender.

(c) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds five grams but is less
than ten grams of cocaine, trafficking in cocaine is a felony of the fourth degree, and division (B) of section 2629,13 of the
Revised Code applies in determining whether to impose a prison term for the offense. If the amount of the drug involved is
within that range and if the offense was committed in the vicinity of a school or in the vicinity of a Jjuvenile, trafficking in
cocaine is a felony of the third degree, and there is a presumption for a prison term for the offense.

(d) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds ten grams but is less
than twenty grams of cocaine, trafficking in cocaine is a felony of the third degree, and, except as otherwise provided in this
division, there is a presumption for a prison term for the offense, If trafficking in cocaine is a felony of the third degree under
this division and if the offender two or more times previously has been convicted of or pleaded guilty to a felony drug abuse
offense, the court shall impose as a mandatory prison term one of the prison terms prescribed for a felony of the third degree.
If the amount of the drug involved is within that range and if the offense was committed in the vicinity of a school or in the
vicinity of a juvenile, trafficking in cocaine is a felony of the second degree, and the court shall impose as a mandatory prison
term one of the prison terms prescribed for a felony of the second degree.

(e} Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds twenty grams but is
less than twenty-seven grams of cocaine, trafficking in cocaine is a felony of the second degree, and the court shall impose as
a mandatory prison term one of the prison terms prescribed for a felony of the second degree. If the amount of the drug
involved is within that range and if the offense was committed in the vicinity of a school or in the vicinity of a juvenile,
trafficking in cocaine is a felony of the first degree, and the court shall impose as a mandatory prison term one of the prison
terms prescribed for a felony of the first degree.

() If the amount of the drug involved equals or exceeds twenty-seven grams but is less than one hundred grams of cocaine
and regardless of whether the offense was commitied in the vicinity of a school or in the vicinity of a juvenile, trafficking in
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cocaine is a felony of the first degree, and the court shall impose as a mandatory prison term one of the prison terms
prescribed for a felony of the first degree.

(g) If the amount of the drug involved equals or exceeds one hundred grams of cocaine and regardless of whether the offense
was committed in the vicinity of a school or in the vicinity of a juvenile, trafficking in cocaine is a felony of the first degree,
the offender is a major drug offender, and the court shall impose as a mandatory prison term the maximum prison term
prescribed for a felony of the first degree.

(5) If the drug involved in the violation is L.8.D. or a compound, mixture, preparation, or substance containing L.S.D.,
whoever violates division (A) of this section is guilty of trafficking in L.S.D. The penalty for the offense shall be determined
as follows:

(a) Except as otherwise provided in division (C)(5)(b), (c), (d), (&), (), or (g) of this section, trafficking in L.8.D. is a felony
of the fifth degree, and division (B) of section 2929.13 of the Revised Code applies in determining whether to impose a
prison term on the offender.

(b) Except as otherwise provided in division (C)(5)(c), (d), (¢}, (), or (g) of this section, if the offense was committed in the
vicinity of a school or in the vicinity of a juvenile, trafficking in L.S.D. is a felony of the fourth degree, and division (C) of
section 2929.13 of the Revised Code applies in determining whether to impose a prison term on the offender.

(c) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds ten unit doses but is
less than fifty unit doses of L.S.D. in a solid form or equals or exceeds one gram but is less than five grams of L.S.D, in a
liquid concentrate, liquid extract, or liquid distillate form, trafficking in L.S.D. is a felony of the fourth degree, and division
(B) of section 2929.13 of the Revised Code applies in determining whether to impose a prison term for the offense. If the
amount of the drug involved is within that range and if the offense was committed in the vicinity of a school or in the vicinity
of a juvenile, trafficking in L.8.D. is a felony of the third degree, and there is a presumption for a prison term for the offense.

(d) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds fifty unit doses but is
less than two hundred fifty unit doses of L.S.D. in a solid form or equals or exceeds five grams but is less than twenty-five
grams of L.S.D. in a liquid concentrate, liquid extract, or liquid distillate form, trafficking in L.S.D. is a felony of the third
degree, and, except as otherwise provided in this division, there is a presumption for a prison term for the offense. If
trafficking in L.S.D. is a felony of the third degree under this division and if the offender two or more times previously has
been convicted of or pleaded guilty to a felony drug abuse offense, the court shall impose as a mandatory prison term one of
the prison terms prescribed for a felony of the third degree. If the amount of the drug involved is within that range and if the
offense was committed in the vicinity of a school or in the vicinity of a juvenile, trafficking in L.S.D. is a felony of the
second degree, and the court shall impose as a mandatory prison term one of the prison terms prescribed for a felony of the
second degree.

(e) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds two hundred fifty unit
doses but is less than one thousand unit doses of L.8.D. in a solid form or equals or exceeds twenty-five grams but is less
than one hundred grams of 1..S.D. in a liquid concentrate, liquid extract, or liquid distillate form, trafficking in L..S.D. is a
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felony of the second degree, and the court shall impose as a mandatory prison term one of the prison terms prescribed for a
felony of the second degree. If the amount of the drug involved is within that range and if the offense was committed in the
vicinity of a school or in the vicinity of a juvenils, trafficking in L.S.D. is a felony of the first degree, and the court shall
impose as a mandatory prison term one of the prison terms prescribed for a felony of the first degree.

(f) If the amount of the drug involved equals or exceeds one thousand unit doses but is less than five thousand unit doses of
L.S.D. in a solid form or equals or exceeds one hundred grams but is less than five hundred grams of L.8.D. in a liquid
concenfrate, liquid extract, or liquid distillate form and regardless of whether the offense was committed in the vicinity of a
school or in the vicinity of a juvenile, trafficking in L.S.D. is a felony of the first degree, and the court shall impose as a
mandatory prison term one of the prison terms prescribed for a felony of the first degree.

(g) If the amount of the drug involved equals or exceeds five thousand unit doses of L.S.D. in a solid form or equals or
exceeds five hundred grams of L.S.D. in a liquid concentrate, liquid extract, or liquid distillate form and regardless of
whether the offense was committed in the vicinity of a school or in the vicinity of a juvenile, trafficking in L.8.D. is a felony
of the first degtee, the offender is a major drug offender, and the court shall impose as a mandatory prison term the maximum
prison term prescribed for a felony of the first degree.

(6) If the drug involved in the violation is heroin or a compound, mixture, preparation, or substance containing heroin,
whoever violates division (A) of this section is guilty of trafficking in heroin. The penalty for the offense shall be determined
as follows:

(a) Except as otherwise provided in division (C)(6)(b), (c), (d), (e), (), or (g) of this section, trafficking in heroin is a felony
of the fifth degree, and division (B) of section 2929.13 of the Revised Code applies in determining whether to impose a
prison termi on the offender.

(b) Except as otherwise provided in division (C)(6)(c), (d), {e), (), or (g) of this section, if the offense was committed in the
vicinity of a school or in the vicinity of a juvenile, trafficking in heroin is a felony of the fourth degree, and division (C) of
section 2929.13 of the Revised Code applies in determining whether to impose a prison term on the offender.

(c) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds ten unit doses but is
less than fifty unit doses or equals or exceeds one gram but is less than five grams, trafficking in heroin is a felony of the
fourth degree, and division (B) of section 2929.13 of the Revised Code applies in determining whether to impose a prison
term for the offense. If the amount of the drug involved is within that range and if the offense was committed in the vicinity
of a school or in the vicinity of a juvenile, trafficking in heroin is a felony of the third degree, and there is a presumption for a
prison term for the offense.

(d) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds fifty unit doses but is
less than one hundred unit doses or equals or exceeds five grams but is less than ten grams, trafficking in heroin is a felony of
the third degree, and there is a presumption for a prison term for the offense. If the amount of the drug involved is within that
range and if the offense was committed in the vicinity of a school or in the vicinity of a juvenile, trafficking in heroin is a
felony of the second degree, and there is a presumption for a prison term for the offense.
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(e) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds one hundred unit doses
but is less than five hundred unit doses or equals or exceeds ten grams but is less than fifty grams, trafficking in heroin is a
felony of the second degree, and the court shall impose as a mandatory prison term one of the prison terms prescribed for a
felony of the second degree. If the amount of the drug involved is within that range and if the offense was commitied in the
vicinity of a school or in the vicinity of a juvenile, trafficking in heroin is a felony of the first degree, and the court shall
impose as a mandatory prison term one of the prison terms prescribed for a felony of the first degree.

(£) If the amount of the drug involved equals or exceeds five hundred unit doses but is less than one thousand unit doses or
equals or exceeds fifty grams but is less than one hundred grams and regardless of whether the offense was committed in the
vicinity of a school or in the vicinity of a juvenile, trafficking in heroin is a felony of the first degree, and the court shall
impose as a mandatory prison term one of the prison terms prescribed for a felony of the first degree.

{g) If the amount of the drug involved equals or exceeds one thousand unit doses or equals or exceeds one hundred grams and
regardless of whether the offense was committed in the vicinity of a school or in the vicinity of a juvenile, trafficking in
heroin is a felony of the first degree, the offender is a major drug offender, and the court shall impose as a mandatory prison
term the maximum prison term prescribed for a felony of the first degree.

(7) If the drug involved in the violation is hashish or a compound, mixture, preparation, or substance containing hashish,
whoever violates division (A) of this section is guilty of trafficking in hashish. The penalty for the offense shall be
determined as follows:

(a) Except as otherwise provided in division (C)(7)(b), (c), (d), (€), (£), or (g) of this section, trafficking in hashish is a felony
of the fifth degree, and division (B} of section 2929.13 of the Revised Code applies in determining whether to impose a
prison term on the offender.

(b) Except as otherwise provided in division (C)(7)(c), (d), (e), (), or {g) of this section, if the offense was committed in the
vicinity of a school or in the vicinity of a juvenile, trafficking in hashish is a felony of the fourth degree, and division (B) of
section 2929.13 of the Revised Code applies in determining whether to impose a prison term on the offender.

(c) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds ten grams but is less
than fifty grams of hashish in a solid form or equals or exceeds two grams but is less than ten grams of hashish in a liquid
concentrate, liquid extract, or liquid distillate form, trafficking in hashish is a felony of the fourth degree, and division (B) of
section 2929.13 of the Revised Code applies in determining whether to impose a prison term on the offender. If the amount
of the drug involved is within that range and if the offense was committed in the vicinity of a school or in the vicinity of a
juvenile, trafficking in hashish is a felony of the third degree, and division (C) of section 2929.13 of the Revised Code applics
in determining whether to impose a prison term on the offender.

(d) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds fifty grams but is less
than two hundred fifty grams of hashish in a solid form or equals or exceeds ten grams but is less than fifty grams of hashish
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in a liquid concentrate, liquid extract, or liquid distillate form, trafficking in hashish is a felony of the third degree, and
division (C) of section 2929.13 of the Revised Code applies in determining whether to impose a prison term on the offender.
If the amount of the drug involved is within that range and if the offense was committed in the vicinity of a school or in the
vicinity of a juvenile, frafficking in hashish is a felony of the second degree, and there is a presumption that a prison term
shall be imposed for the offense.

() Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds two hundred fifty

. grams but is less than one thousand grams of hashish in a solid form or equals or exceeds fifty grams but is less than two

hundred grams of hashish in a liquid concentrate, liquid extract, or liquid distillate form, trafficking in hashish is a felony of
the third degree, and there is a presumption that a prison term shall be imposed for the offense. If the amount of the drug

involved is within that range and if the offense was committed in the vicinity of a school or in the vicinity of a juvenile,

trafficking in hashish is a felony of the second degree, and there is a presumption that a prison term shall be imposed for the
offense.

(f) Bxcept as otherwise provided in this division, if the amount of the drug involved equals or exceeds one thousand grams
but is less than two thousand grams of hashish in a solid form or equals or exceeds two hundred grams but is less than four
hundred grams of hashish in a liquid concentrate, liquid extract, or liquid distillate form, trafficking in hashish is a felony of
the second degree, and the court shall impose a mandatory prison term of five, six, seven, or eight years. If the amount of the
drug involved is within that range and if the offense was committed in the vicinity of a school or in the vicinity of a Jjuvenile,
trafficking in hashish is a felony of the first degree, and the court shall impose as a mandatory prison term the maximum
prison term preseribed for a felony of the first degree. '

(g) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds two thousand grams of
hashish in a solid form or equals or exceeds four hundred grams of hashish in a liquid concentrate, liquid extract, or liquid
distillate form, trafficking in hashish is a felony of the second degree, and the court shall impose as a mandatory prison term
the maximum prison term prescribed for a felony of the second degree. If the amount of the drug involved equals or exceeds
two thousand grams of hashish in a solid form or equals or exceeds four hundred grams of hashish in a liquid concentrate,
liquid extract, or liquid distillate form and if the offense was committed in the vicinity of a school or in the vicinity of a
Juvenile, trafficking in hashish is a felony of the first degree, and the court shall impose as a mandatory prison term the
maximum prison term prescribed for a felony of the first degree,

(8) If the drug involved in the violation is a controlled substance analog or compound, mixture, preparation, or substance that
contains a controlled substance analog, whoever violates division (A) of this section is guilty of trafficking in a controlled
substance analog. The penalty for the offense shall be determined as follows:

(a) Except as otherwise provided in division (C)(8)(b), (c), (d), (e), (D, or (g) of this section, trafficking in a controlled
substance analog is a felony of the fifth degree, and division (C) of section 2929.13 of the Revised Code applies in
determining whether to impose a prison term on the offender.

(b) Except as otherwise provided in division (C)(8)(c), (d), (¢), (f), or (g) of this section, if the offense was commiited in the
vicinity of a school or in the vicinity of a juvenile, trafficking in a controlled substance analog is a felony of the fourth
degree, and division (C) of section 2929.13 of the Revised Code applies in determining whether to impose a prison term on
the offender,
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(¢) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds ten grams but is less
than twenty grams, trafficking in a controlled substance analog is a felony of the fourth degree, and division (B) of section
2929.13 of the Revised Code applies in determining whether to impose a prison term for the offense. If the amount of the
drug involved is within that range and if the offense was committed in the vicinity of a school or in the vicinity of a juvenile,
trafficking in a controlled substance analog is a felony of the third degree, and thete is a presumption for a prison term for the
offense.

(d) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds twenty grams but is
less than thirty grams, trafficking in a controlled substance analog is a felony of the third degree, and there is a presumption
for a prison term for the offense. If the amount of the drug invelved is within that range and if the offense was committed in
the vicinity of a school or in the vicinity of a juvenile, trafficking in a controlled substance analog is a felony of the second
degree, and there is a presumption for a prison term for the offense.

(e) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds thirty grams but is less
than forty grams, trafficking in a controlled substance analog is a felony of the second degree, and the court shall impose as a
mandatory prison term one of the prison terms prescribed for a felony of the second degree. If the amount of the drug
involved is within that range and if the offense was committed in the vicinity of a school or in the vicinity of a juvenile,
trafficking in a controlled substance analog is a felony of the first degree, and the court shall impose as a mandatory prison
term one of the prison terms prescribed for a felony of the first degree.

(f) If the amount of the drug involved equals or exceeds forty grams but is less than fifty grams and regardless of whether the
offense was committed in the vicinity of a school or in the vicinity of a juvenile, trafficking in a controlled substance analog
is a felony of the first degree, and the court shall impose as a mandatory prison term one of the prison terms prescribed for a
felony of the first degree.

(g) If the amount of the drug involved equals or exceeds fifty grams and regardless of whether the offense was committed in
the vicinity of a school or in the vicinity of a juvenile, trafficking in a controlled substance analog is a felony of the first
degree, the offender is a major drug offender, and the court shall impose as a mandatory prison term the maximum prison
term prescribed for a felony of the first degree.

(D) In addition to any prison term authorized or required by division (C) of this section and sections 2929.13 and 2929.14 of
the Revised Code, and in addition to any other sanction imposed for the offense under this section or sections 2929.11 o
2929.18 of the Revised Code, the court that sentences an offender who is convicted of or pleads guilty to a violation of
division (A) of this section may suspend the driver’s or commercial driver’s license or permit of the offender in accordance
with division (G} of this section. However, if the offender pleaded guilty to or was convicted of a violation of section 4511.19
of the Revised Code or a substantially similar municipal ordinance or the law of another state or the United States arising out
of the same set of circumstances as the violation, the court shall suspend the offender’s driver’s or commercial driver's
license or permit in accordance with division (G) of this section. If applicable, the court also shall do the following;

(1) If the violation of division (A} of this section is a felony of the first, second, or third degree, the court shall impose upon
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the offender the mandatory fine specified for the offense under division (B)(1) of section 2929.18 of the Revised Code
unless, as specified in that division, the court determines that the offender is indigent. Except as otherwise provided in
division (H)(1) of this section, a mandatory fine or any other fine imposed for a violation of this section is subject to division
(F) of this section. If a person is charged with a violation of this section that is a felony of the first, second, or third degree,
posts bail, and forfeits the bail, the clerk of the court shall pay the forfeited bail pursuant to divisions (D)(1) and (F) of this
section, as if the forfeited bail was a fine imposed for a violation of this section, If any amount of the forfeited bail remains
after that payment and if a fine is imposed under division (H)(1) of this section, the clerk of the court shall pay the remaining
amount of the forfeited bail pursuant to divisions (H)(2) and (3) of this section, as if that remaining amount was a fine
imposed under division (H)(1) of this section.

(2} If the offender is a professionally licensed person, the court immediately shall comply with section 2925.38 of the
Revised Code.

(E) When a person is charged with the sale of or offer to sell a bulk amount or a multiple of a bulk amount of a controlled
substance, the jury, or the court trying the accused, shall determine the amount of the controlled substance involved at the
time of the offense and, if a guilty verdict is returned, shall return the findings as part of the verdict. In any such case, it is
unnecessary to find and return the exact amount of the controlled substance involved, and it is sufficient if the finding and
return is {o the effect that the amount of the controlled substance involved is the requisite amount, or that the amount of the
controlled substance involved is less than the requisite amount,

(F)(1) Notwithstanding any contrary provision of section 3719.21 of the Revised Code and except as provided in division (H)
of this section, the clerk of the court shall pay any mandatory fine imposed pursuant to division (D)(1) of this section and any
fine other than a mandatory fine that is imposed for a violation of this section pursuant to division (A) or {B)(5) of section
2929.18 of the Revised Code to the county, township, municipal corporation, park district, as created pursuant to section
51118 or 1545.04 of the Revised Code, or state law enforcement agencies in this state that primarily were responsible for or
involved in making the arrest of, and in prosecuting, the offender. However, the clerk shall not pay a mandatory fine so
imposed to a law enforcement agency unless the agency has adopted a written internal control policy under division {F){2) of
this section that addresses the use of the fine moneys that it receives. Each agency shall use the mandatory fines so paid to
subsidize the agency’s law enforcement efforts that pertain to drug offenses, in accordance with the written internal control
policy adopted by the recipient agency under division (F)(2) of this section.

(2) Prior to receiving any fine moneys under division (F)(1) of this section or division (B) of section 2925.42 of the Revised
Code, a law enforcement agency shall adopt a written internal contro! policy that addresses the agency’s use and disposition
of all fine moneys so received and that provides for the keeping of detailed financial records of the receipts of those fine
moneys, the general types of expenditures made out of those fine moneys, and the specific amount of each general type of
expenditure. The policy shall not provide for or permit the identification of any specific expenditure that is made in an
ongoing investigation. All financial records of the receipts of those fine moneys, the general types of expenditures made out
of those fine moneys, and the specific amount of each general type of expenditure by an agency are public records open for
inspection under section 149.43 of the Revised Code. Additionally, a written internal control policy adopted under this
division is such a public record, and the agency that adopted it shall comply with it.

3

{3} As used in division (F) of this section:
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(a) “Law enforcement agencies” includes, but is not limited to, the state board of pharmacy and the office of a prosecutor.

(b) “Prosecutor” has the same meaning as in section 2935,01 of the Revised Code.

(G)(1) If the sentencing court suspends the offender’s driver’s or commercial driver’s license or permit under division (D) of
this section or any other provision of this chapter, the court shall suspend the license, by order, for not more than five years.
If an offender’s driver’s or commercial driver’s license or permit is suspended pursuant to this division, the offender, at any
time after the expiration of two years from the day on which the offender’s sentence was imposed or from the day on which
the offender finally was released from a prison term under the sentence, whichever is later, may file a motion with the
sentencing court requesting termination of the suspension; upon the filing of such a motion and the court’s finding of good
cause for the termination, the court may terminate the suspensioin.

(2) Any offender who received a mandatory suspension of the offender’s driver’s or commercial driver’s license or permit
under this section prior to the effective date of this amendment may file a motion with the sentencing court requesting the
termination of the suspension. However, an offender who pleaded guilty to or was convicted of a violation of section 4511, 10
of the Revised Code or a substantially similar municipal ordinance or law of another state or the United States that arose out
of the same set of circumstances as the violation for which the offender’s license or permit was suspended under this section
shall not file such a motion.

Upon the filing of a motion under division (G)(2) of this section, the sentencing court, in its discretion, may terminate the
suspension.

(H)(1) In addition to any prison term authorized or required by division (C) of this section and sections 2929.13 and 2929.14
of the Revised Code, in addition to any other penalty or sanction imposed for the offense under this section or sections
2929.11 to 2929.18 of the Revised Code, and in addition to the forfeiture of property in connection with the offense as
prescribed in Chapter 2981. of the Revised Code, the court that sentences an offender who is convicted of or pleads guilty to
a violation of division (A) of this section may impose upon the offender an additional fine specified for the offense in
division (B)(4) of section 2929.18 of the Revised Code. A fine imposed under division (H)(1) of this section is not subject to
division (F) of this section and shall be used solely for the support of one or more eligible community addiction services
providers in accordance with divisions (H}(2) and (3) of this section.

(2) The court that imposes a fine under division (H)(1) of this section shall specify in the judgment that imposes the fine one
or more eligible community addiction services providers for the support of which the fine money is to be used. No
community addiction services provider shall receive or use money paid or collected in satisfaction of a fine imposed under
division (H)(1) of this section unless the services provider is specified in the judgment that imposes the fine. No community
addiction services provider shall be specified in the judgment unless the services provider is an eligible community addiction
services provider and, except as otherwise provided in division (H)(2) of this section, unless the services provider is located
in the county in which the court that imposes the fine is located or in a county that is immediately contiguous to the county in
which that court is located. If no eligible community addiction services provider is located in any of those counties, the
Jjudgment may specify an eligible community addiction services provider that is located anywhere within this state.
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(3) Notwithstanding any contrary provision of section 3719.21 of the Revised Code, the clerk of the court shall pay any fine
imposed under division (H)(1) of this section to the eligible community addiction services provider specified pursuant to
division (H)(2) of this section in the judgment. The eligible community addiction services provider that receives the fine
moneys shall use the moneys only for the alcohol and drug addiction services identified in the application for certification of
services under section 511936 of the Revised Code or in the application for a license under section 5119.391 of the Revised
Code' filed with the department of mental health and addiction services by the community addiction services provider
specified in the judgment.

(4) Each community addiction services provider that receives in a calendar year any fine moneys under division (H)(3) of this
section shall file an annual report covering that calendar year with the court of common pleas and the board of county
commissioners of the county in which the services provider is located, with the court of common pleas and the board of
county commissioners of each county from which the services provider received the moneys if that county is different from
the county in which the services provider is located, and with the attorney general. The community addiction services
provider shall file the report no later than the first day of March in the calendar year following the calendar year in which the
services provider received the fine moneys. The report shall include statistics on the number of persons served by the
community addiction services provider, identify the types of alcohol and drug addiction services provided to those persons,
and include a specific accounting of the purposes for which the fine moneys received were used. No information contained in
the report shall identify, or enable a person to determine the identity of, any person served by the community addiction
services provider. Each report received by a court of common pleas, a board of county commissioners, or the attorney general
is a public record open for inspection under section 149.43 of the Revised Code.

(5) As used in divisions (H)(1) to (5) of this section:

(a) “Community addiction services provider” and “alcohol and drug addiction services” have the same meanings as in section
5119.01 of the Revised Code.

(b) “Eligible community addiction services provider” means a community addiction services provider, as defined in section
5119.01 of the Revised Code, or a community addiction services provider that maintains 2 methadone treatment program
licensed under section 5119.391 of the Revised Code,

(1) As used in this section, “drug” includes any substance that is represented to be a drug.

(9) 1t is an affirmative defense to a charge of trafficking in a controlled substance analog under division (C)(8) of this section
that the person charged with violating that offense sold or offered to sell, or prepared for shipment, shipped, transported,
delivered, prepared for distribution, or distributed an item described in division (HH)(2)(a), (b}, or (c) of section 3719.01 of
the Revised Code.

CREDIT(S)
(2016 H 171, eff. 9-14-16; 2016 S 204, eff, 9-13-16; 2015 H 64, eff. 9-29-15; 2013 H 59, eff. 9-29-13; 2012 H 334, eff,

12-20-12; 2012 5 337, eff. 9-28-12; 2011 H 64, eff. 10-17-11; 2011 H 86, eff. 9-30-11; 2008 H 195, eff. 9-30-08; 2006 H
241, eff. 7-1-07; 2006 S 154, eff. 5-17-06; 2002 S 123, eff. 1-1-04; 2000 H 528, eff. 2-13-01; 2000 H 241, eff. 5-17-00; 1999
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S 107, eff. 3-23-00; 1998 S 66, eff. 7-22-98; 1998 S 164, eff. 1-15-98; 1996 S 166, eff. 10-17-96; 1996 S 269, eff. 7-1-96;
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Notes of Decisions {1020)

Footnotes

1

This language as amended by 2013 H 59 appeared as “under section 5119.39 of the Revised Code”, but was subsequently changed
to “under section 5119.391 of the Revised Code™ by the Legislative Service Commission.

R.C. § 2925.03, OH ST § 2925.03
Current through File 123 of the 131st General Assembly (2015-2016).
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R.C. § 2025.11
2025.11 Drug possession offenses

Effective: September 14, 2016

Currentness

<This section effective 9-14-16. See, also, earlier version(s) of section 2925.11.>

(A) No person shall knowingly obtain, possess, or use a controlled substance or a controlled substance analog.

(B)(1) This section does not apply to any of the following;

(a) Manufacturers, licensed health professionals authorized to prescribe drugs, pharmacists, owners of pharmacies, and other
persons whose conduct was in accordance with Chapters 3719., 4715., 4723., 4729,, 4730., 4731., and 4741. of the Revised
Code;

{b) If the offense involves an anabolic steroid, any person who is conducting or participating in a research project involving
the use of an anabolic steroid if the project has been approved by the United States food and drug administration;

{c) Any person who sells, offers for sale, prescribes, dispenses, or administers for livestock or other nonhuman species an
anabolic steroid that is expressly intended for administration through implants to livestock or other nonhuman species and
approved for that purpose under the “Federal Food, Drug, and Cosmetic Act,” 52 Stat. 1040 (1938), 21 U.S.C.A. 301, as
amended, and is sold, offered for sale, prescribed, dispensed, or administered for that purpose in accordance with that act;

(d) Any person who obtained the controlled substance pursuant to a lawful prescription issued by a licensed health
professional authorized to prescribe drugs.
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(2)(a) As used in division {B)(2) of this section:

(i) “Community addiction services provider” has the same meaning as in section 5119.01 of the Revised Code.

(if) “Community conirol sanction” and “drug treatment program™ have the same meanings as in section 2929.01 of the
Revised Code.

(iif) “Health care facility” has the same meaning as in section 2919.16 of the Revised Code.

(iv) “Minor drug possession offense” means a violation of this section that is a misdemeanor or a felony of the fifth degree.

(v) “Post-release conirol sanction” has the same meaning as in section 2967.28 of the Revised Code,

(vi} “Peace officer” has the same meaning as in section 2935.01 of the Revised Code.

(vii) “Public agency” has the same meaning as in section 2930.01 of the Revised Code.

(viii) “Qualified individual” means a person who is not on community control or post-release control and is a person acting in
good faith who secks or obtains medical assistance for another person who is experiencing a drug overdose, a person who
experiences a drug overdose and who seeks medical assistance for that overdose, or a person who is the subject of another
person seeking or obtaining medical assistance for that overdose as described in division (B)2)(b) of this section.

(ix) “Seek or obtain medical assistance” includes, but is not limited to making a 9-1-1 call, contacting in person or by
telephone call an on-duty peace officer, or transporting or presenting a person to a health care facility.

(b) Subject to division (B)}(2)(f) of this section, a qualified individual shall not be arrested, charged, prosecuted, convicted, or
penalized pursuant to this chapter for a minor drug possession offense if all of the following apply:

(1) The evidence of the obtaining, possession, or use of the controlled substance or controlled substance analog that would be
the basis of the offense was obtained as a result of the qualified individual seeking the medical assistance or experiencing an
overdose and needing medical assistance.
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(ii) Subject to division (B)(2)(g) of this section, within thirty days after secking or obtaining the medical assistance, the
qualified individual seeks and obtains a screening and receives a referral for treatment from a community addiction services
provider or a properly credentialed addiction treatment professional.

(iii) Subject to division (B)(2)(g) of this section, the qualified individual who obtains a screening and receives a referral for
treatment under division (B)(2)(b)(ii) of this section, upon the request of any prosecuting attorney, submits documentation to
the prosecuting attorney that verifies that the qualified individual satisfied the requirements of that division. The
documentation shall be limited to the date and time of the screening obtained and referral received.

(c) If a persen is found to be in violation of any community control sanction and if the violation is a result of either of the
following, the court shall first consider ordering the person’s participation or continued participation in a drug treatment
program or mitigating the penalty specified in section 2929.13, 2929.15, or 2929.25 of the Revised Code, whichever is
applicable, after which the court has the discretion either to order the person’s participation or continued participation in a
drug treatment program or to impose the penalty with the mitigating factor specified in any of those applicable sections:

(i) Seeking or obtaining medical assistance in good faith for another person who is experiencing a drug overdose;

(i) Experiencing a drug overdose and secking medical assistance for that overdose or being the subject of another person
seeking or obtaining medical assistance for that overdose as described in division (B)(2)(b) of this section.

(d) If a person is found to be in violation of any post-release control sanction and if the violation is a result of either of the
following, the court or the parole board shall first consider ordering the person’s participation or continued participation in a
drug treatment program or mitigating the penalty specified in section 2929.141 or 2967.28 of the Revised Code, whichever is
applicable, after which the court or the parole board has the discretion either to order the person’s participation or continued
participation in a drug treatment program or to impose the penalty with the mitigating factor specified in either of those
applicable sections:

(i) Seeking or obtaining medical assistance in good faith for another person who is experiencing a drug overdose;

(ii) Experiencing a drug overdose and seeking medical assistance for that emergency or being the subject of another person
seeking or obtaining medical assistance for that overdose as described in division (B)(2)(b) of this section.

() Nothing in division (B)(2)(b) of this section shall be construed to do any of the following;

(i) Litnit the admissibility of any evidence in connection with the investigation or prosecution of a crime with regards to a
defendant who does not qualify for the protections of division (B)(2)(b) of this section or with regards to any crime other than
a minor drug possession offense committed by a person who qualifies for protection pursuant to division (B)(2)(b) of this
section for a minor drug possession offense;
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(ii) Limit any seizure of evidence or contraband otherwise permitted by law;

(iif) Limit or abridge the authority of a peace officer to detain or take into custody a person in the course of an investigation
or to effectuate an arrest for any offense except as provided in that division;

(iv) Limit, modify, or remove any immunity from liability available pursuant to law in effect prior to the effective date of this
amendment to any public agency or to an employee of any public agency.

() Division (B)(2)(b) of this section does not apply to any person who twice previously has been granted an immunity under
division (B)(2)(b} of this section. No person shall be granted an immunity under division (B)}(2)(b) of this section more than
two times.

(g) Nothing in this section shall compel any qualified individual to disclose protected health information in a way that
contlicts with the requirements of the “Health Insurance Portability and Accountability Act of 1996, 104 Pub. L. No. 191,
110 Stat. 2021, 42 U.8.C. 1320d et seq., as amended, and regulations promulgated by the United States department of health
and human services to implement the act or the requirements of 42 C.F.R. Part 2.

(C) Whoever violates division (A} of this section is guilty of one of the following:

(1) If the drug involved in the violation is a compound, mixture, preparation, or substance included in schedule I or II, with
the exception of marihuana, cocaine, 1..8.D., heroin, hashish, and controlled substance analogs, whoever violates division (A)
of this section is guilty of aggravated possession of drugs. The penalty for the offense shall be determined as follows:

(a) Except as otherwise provided in division (C)(1)(b), (c), (d), or {e) of this section, aggravated possession of drugs is a
felony of the fifth degree, and division (B) of section 2929.13 of the Revised Code applies in dotermining whether to impose
a prison term on the offender.

(b) If the amount of the drug involved equals or exceeds the bulk amount but is less than five times the bulk amount,
aggravated possession of drugs is a felony of the third degree, and there is a presumption for a prison term for the offense.

(c) If the amount of the drug involved equals or exceeds five times the bulk amount but is less than fifty times the bulk
amount, aggravated possession of drugs is a felony of the second degree, and the court shall impose as a mandatory prison
term one of the prison terms prescribed for a felony of the second degree. .

WESTLAW  © 2016 Thomson Reuters. No claim to original U.3. Government Works. 4



2925.11 Drug possession offenses, OH ST § 2925.11

(d) If the amount of the drug involved equals or exceeds fifty times the bulk amount but is less than one hundred times the
bulk amount, aggravated possession of drugs is a felony of the first degree, and the court shall impose as a mandatory prison
term one of the prison terms prescribed for a felony of the first degree,

(e) If the amount of the drug involved equals or exceeds one hundred times the bulk amount, aggravated possession of drugs
is a felony of the first degree, the offender is a major drug offender, and the court shall impose as a mandatory prison term the
maximum prison term prescribed for a felony of the first degree.

(2) If the drug involved in the violation is a compound, mixture, preparation, or substance included in schedule III, IV, or V,
whoever violates division (A) of this section is guilty of possession of drugs. The penalty for the offense shall be determined
as follows:

(a) Except as otherwise provided in division (C)(2)(b), (c), or (d) of this section, possession of drugs is a misdemeanor of the
first degree or, if the offender previously has been convicted of a drug abuse offense, a felony of the fifth degree.

(b) If the amount of the drug involved equals or exceeds the bulk amount but is less than five times the bulk amount,
possession of drugs is a felony of the fourth degree, and division (C) of section 2929.13 of the Revised Code applies in
determining whether to impose a prison term on the offender.

(¢) If the amount of the drug involved equals or exceeds five times the bulk amount but is less than fifty times the bulk
amount, possession of drugs is a felony of the third degree, and there is a presumption for a prison term for the offense.

(d) If the amount of the drug involved equals or exceeds fifty times the bulk amount, possession of drugs is a felony of the
second degree, and the court shall impose upon the offender as a mandatory prison term one of the prison terms prescribed
for a felony of the second degree.

(3) If the drug involved in the violation is marihuana or a compound, mixture, preparation, or substance containing
marjhuana other than hashish, whoever violates division (A) of this section is guilty of possession of marihuana, The penalty
for the offense shall be determined as follows;

(a) Except as otherwise provided in division (C)(3)(b), (c), (d), (e), (D), or (g) of this section, possession of marihuana is a
minor misdemeanor,

(b) If the amount of the drug involved equals or exceeds one hundred grams but is less than two hundred grams, possession
of marihuana is a misdemeanor of the fourth degree.
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(c) If the amount of the drug involved equals or exceeds two hundred grams but is less than one thousand grams, possession
of marihuana is a felony of the fifth degree, and division (B) of section 2929.13 of the Revised Code applies in defermining
whether to impose a prison term on the offender.

{d) If the amount of the drug involved equals or exceeds one thousand grams but is less than five thousand grams, possession
of marihuana is a felony of the third degree, and division (C) of section 2929.13 of the Revised Code applies in determining
whether to impose a prison term on the offender.

(e) If the amount of the drug involved equals or exceeds five thousand grams but is less than twenty thousand grams,
possession of marihuana is a felony of the third degree, and there is a presumption that a prison term shall be imposed for the
offense.

(f) If the amount of the drug involved equals or exceeds twenty thousand grams but is less than forty thousand grams,
possession of marihuana is a felony of the second degree, and the court shall impose a mandatory prison term of five, six,
seven, or eight years,

(g) If the amount of the drug involved equals or exceeds forty thousand grams, possession of marihuana is a felony of the
second degree, and the court shall impose as a mandatory prison term the maximum prison term prescribed for a felony of the
second degree.

(4) If the drug involved in the violation is cocaine or a compound, mixture, preparation, or substance containing cocaine,
whoever violates division (A) of this section is guilty of possession of cocaine. The penalty for the offense shall be
determined as follows:

(a) Except as otherwise provided in division (CY(4)(b), (¢), (d), (e), or (f) of this section, possession of cocaine is a felony of
the fifth degree, and division (B) of section 2929.13 of the Revised Code applies in determining whether to impose a prison
term on the offender.

(b) If the amount of the drug involved equals or exceeds five grams but is less than ten grams of cocaine; possession of
cocaine is a felony of the fourth degree, and division (B) of séction 2929.13 of the Revised Code applies in determining
whether to impose a prison term on the offender.

(¢) If the amount of the drug involved equals or exceeds ten grams but is less than twenty grams of cocaine, possession of
cocaine is a felony of the third degree, and, except as otherwise provided in this division, there is a presumption for a prison
term for the offense. If possession of cocaine is a felony of the third degree under this division and if the offender two or
more times previously has been convicted of or pleaded guilty to a felony drug abuse offense, the court shall impose as a
mandatory prison term one of the prison terms prescribed for a felony of the third degree.
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(d) If the amount of the drug involved equals or exceeds twenty grams but is less than twenty-seven grams of cocaine,
possession of cocaine is a felony of the second degree, and the court shall impose as a mandatory prison term one of the
prison terms prescribed for a felony of the second degree.

{e) If the amount of the drug involved equals or exceeds twenty-seven grams but is less than one hundred grams of cocaine,
possession of cocaine is a felony of the first degree, and the court shall impose as a mandatory prison term one of the prison
terms prescribed for a felony of the first degree.

(f) If the amount of the drug involved equals or exceeds one hundred grams of cocaine, possession of cocaine is a felony of
the first degree, the offender is a major drug offender, and the court shall impose as a mandatory prison term the maximum
prison term prescribed for a felony of the first degree.

(5) If the drug involved in the violation is L.S.D., whoever violates division (A) of this section is guilty of possession of
L.S.D. The penalty for the offense shall be determined as follows:

(a) Except as otherwise provided in division (C)(5)(b), (c), (d}, (¢), or (f) of this section, possession of L.8.D. is a felony of
the fifth degree, and division (B) of section 2929.13 of the Revised Code applies in determining whether to impose a prison
term on the offender,

(b) If the amount of L.8.D. involved equals or exceeds ten unit doses but is less than fifty unit doses of L.S.D. in a solid form
or equals or exceeds one gram but is less than five grams of L.S.D. in a liquid concenrate, liquid extract, or liquid distillate
form, possession of L.S.D. is a felony of the fourth degree, and division (C) of section 2929.13 of the Revised Code applies
in determining whether to impose a prison term on the offender.

(c) If the amount of L.8.D. involved equals or exceeds fifty unit doses, but is less than two hundred fifty unit doses of L.S.D.
in a solid form or equals or exceeds five grams but is less than twenty-five grams of L.8.D. in a liquid concentrate, liquid
extract, or liquid distillate form, possession of L.5.D. is a felony of the third degree, and there is a presumption for a prison
term for the offense.

(d} If the amount of L.8.D. involved equals or exceeds two hundred fifty unit doses but is less than one thousand unit doses
of L.8.D. in a solid form or equals or exceeds twenty-five grams but is less than one hundred grams of L.S.D. in a liquid
concentrate, liquid extract, or liquid distillate form, possession of L.S.D. is a felony of the second degree, and the court shall
impose as a mandatory prison term one of the prison terms prescribed for a felony of the second degree.

(e} If the amount of L.S.D. involved equals or exceeds one thousand unit doses but is less than five thousand unit doses of
L.8.D. in a solid form or equals or exceeds one hundred grams but is less than five hundred grams of L.S.D. in a liquid
concentrate, liquid extract, or liquid distillate form, possession of L.S.D. is a felony of the first degree, and the court shall
impose as a mandatory prison term one of the prison terms prescribed for a felony of the first degree.

WESTLAW © 2016 Thomson Reuters. No claim to original U.S. Government Works. 7



2925.11 Prug possession offenses, QH ST § 2925.11

(f) If the amount of L.S.D. involved equals or exceeds five thousand unit doses of L.S.D. in a solid form or equals or exceeds
five hundred grams of L.S.D. in a liquid concentrate, liquid extract, or liquid distillate form, possession of L.S.D. is a felony
of the first degree, the offender is a major drug offender, and the court shall impose as a mandatory prison term the maximum
prison term prescribed for a felony of the first degree,

(6) If the drug involved in the violation is heroin or a compound, mixture, preparation, or substance containing heroin,
whoever violates division (A) of this section is guilty of possession of heroin. The penalty for the offense shall be determined
as follows:

(a) Except as otherwise provided in division (C)(6)(b), (c), (d), (&), or (f) of this section, possession of heroin is a felony of
the fifth degree, and division (B) of section 2929.13 of the Revised Code applies in determining whether to impose a prison
term on the offender.

(b) If the amount of the drug involved equals or exceeds ten unit doses but is less than fifty unit doses or equals or exceeds
one gram but is less than five grams, possession of heroin is a felony of the fourth degree, and division (C) of section 2929.13
of the Revised Code applies in determining whether to impose a prison term on the offender.

{c) 1f the amount of the drug involved equals or exceeds fifty unit doses but is less than one hundred unit doses or equals or
exceeds five grams but is less than ten grams, possession of heroin is a felony of the third degree, and there is a presumption
for a prison term for the offense,

(d) If the amount of the drug involved equals or exceeds one hundred unit doses but is less than five hundred unit doses or
equals or exceeds ten grams but is less than fifty grams, possession of heroin is a felony of the second degree, and the court
shall impose as a mandatory prison term one of the prison terms prescribed for a felony of the second degree.

(e) If the amount of the drug involved equals or exceeds five hundred unit doses but is less than one thousand unit doses or
equals or exceeds fifty grams but is less than one hundred grams, possession of heroin is a felony of the first degree, and the
court shall impose as a mandatory prison term one of the prison terms prescribed for a felony of the first degree.

(f) If the amount of the drug involved equals or exceeds one thousand unit doses or equals or exceeds one hundred grams,
possession of heroin is a felony of the first degree, the offender is a major drug offender, and the court shall impose as a
mandatory prison term the maximum prison term prescribed for a felony of the first degree.

(7) If the drug involved in the violation is hashish or a compound, mixture, preparation, or substance containing hashish,
whoever violates division (A) of this section is guilty of possession of hashish. The penalty for the offense shall be
determined as follows:

(a) Except as otherwise provided in division (C)(7)(b), (c), (d), (e), (£), or (g) of this section, possession of hashish is a minor
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misdemeanor.

(b) If the amount of the drug involved equals or exceeds five grams but is less than ten grams of hashish in a solid form or
equals or exceeds one gram but is less than two grams of hashish in a liquid concenirate, liquid extract, or liquid distillate
form, possession of hashish is a misdemeanor of the fourth degree.

(c) If the amount of the drug invelved equals or exceeds ten grams but is less than fifty grams of hashish in a solid form or
equals or exceeds two grams but is less than ten grams of hashish in a liquid concentrate, liquid extract, or liquid distillate
form, possession of hashish is a felony of the fifth degree, and division (B} of section 2929.13 of the Revised Code applies in
determining whether to impose a prison term on the offender.

(d) If the amount of the drug involved equals or exceeds fifty grams but is less than two hundred fifty grams of hashish in a
solid form or equals or exceeds ten grams but is less than fifty grams of hashish in a liquid concentrate, liquid extract, or
liquid distillate form, possession of hashish is a felony of the third degree, and division (C) of section 2929.13 of the Revised
Code applies in determining whether to impose a prison term on the offender.

(e} If the amount of the drug involved equals or exceeds two hundred fifty grams but is less than one thousand grams of
hashish in a solid form or equals or exceeds fifty grams but is less than two hundred grams of hashish in a liquid concentrate,
liquid extract, or liquid distillate form, possession of hashish is a felony of the third degree, and there is 2 presumption that a
prison term shall be imposed for the offense.

(f) If the amount of the drug involved equals or exceeds one thousand grams but is less than two thousand grams of hashish
in a solid form or equals or exceeds two hundred grams but is less than four hundred grams of hashish in a liquid concentrate,
liquid extract, or liquid distillate form, possession of hashish is a felony of the second degree, and the court shall impose a
mandatory prison term of five, six, seven, or eight years.

(g) If the amount of the drug involved equals or exceeds two thousand grams of hashish in a solid form or equals or exceeds
four hundred grams of hashish in a liquid concentrate, liquid extract, or liquid distillate form, possession of hashish is a
felony of the second degree, and the court shall impose as a mandatory prison term the maximum prison terin prescribed for a
felony of the second degree.

(8) If the drug involved is a confrolled substance analog or compound, mixture, preparation, or substance that contains a
controlled substance analog, whoever violates division (A) of this section is guilty of possession of a controlled substance
analog. The penalty for the offense shall be determined as follows:

(a) Except as otherwise provided in division (C)(8)(b), (c), (d), (¢), or (f) of this section, possession of a controlled substance
analog is a felony of the fifth degree, and division (B) of section 2929.13 of the Revised Code applies in determining whether
to impose a prison term on the offender.
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(b) If the amount of the drug involved equals or exceeds ten grams but is less than twenty grams, possession of a controlled
substance analog is a felony of the fourth degree, and there is a presumption for a prison term for the offense.

(c) If the amount of the drug involved equals or exceeds twenty grams but is less than thirty grams, possession of a controlled
substance analog is a felony of the third degree, and there is a presumption for a prison term for the offense.

(d) If the amount of the drug involved equals or exceeds thirty grams but is less than forty grams, possession of a controlled
substance analog is a felony of the second degree, and the court shall impose as a mandatory prison term one of the prison
terms prescribed for a felony of the second degree.

() If the amount of the drug involved equals or exceeds forty grams but is less than fifty grams, possession of a controlled
substance analog is a felony of the first degree, and the court shall impose as a mandatory prison term one of the prison terms
prescribed for a felony of the first degree.

(f) If the amount of the drug involved equals or exceeds fifty grams, possession of a controlled substance analog is a felony
of the first degree, the offender is a major drug offender, and the court shall impose as a mandatory prison term the maximum
prison term prescribed for a felony of the first degree, :

(D) Arrest or conviction for a minor misdemeanor violation of this section does not constitute a criminal record and need not
be reported by the person so arrested or convicted in response to any inquiries about the person’s criminal record, including
any inquiries contained in any application for employment, license, or other right or privilege, or made in connection with the
person’s appearance as a witness.

(E) In addition to any prison term or jail term authorized or required by division (C) of this section and sections 2929.13,
2929.14, 2929.22, 2929.24, and 2929.25 of the Revised Code and in addition to any other sanction that is imposed for the
offense under this section, sections 2929.11 to 2929.18, or sections 2929.21 to 2929.28 of the Revised Code, the court that
sentences an offender who is convicted of or pleads guilty to a violation of division (A) of this section may suspend the
offender’s driver’s or commercial driver’s license or permit for not more than five years. However, if the offender pleaded
-guilty to or was convicted of a violation of section 4511.19 of the Revised Code or a substantially similar municipal
ordinance or the law of another state or the United States arising out of the same set of circumstances as the violation, the
court shall suspend the offender’s driver’s or commercial driver’s license or permit for not more than five years. If applicable,
the court also shall do the following:

(1)(a) If the violation is a felony of the first, second, or third degree, the court shall impose upon the offender the mandatory
fine specified for the offense under division (B)(1) of section 2929.18 of the Revised Code unless, as specified in that
division, the court determines that the offender is indigent.

(b) Notwithstanding any contrary provision of section 3719.21 of the Revised Code, the clerk of the court shall pay a
mandatory fine or other fine imposed for a violation of this section pursuant to division (A) of section 2929.18 of the Revised
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Code in accordance with and subject to the requirements of division (F) of section 2925.03 of the Revised Code. The agency
that receives the fine shall use the fine as specified in division (F) of section 2925.03 of the Revised Code.

(c) If a person is charged with a violation of this section that is a felony of the first, second, or third degree, posts bail, and
forfeits the bail, the clerk shall pay the forfeited bail pursuant to division (E)(1)(b) of this section as if it were a mandatory
fine imposed under division (E)(1)(a) of this section.

(2) If the offender is a professionally licensed person, in addition to any other sanction imposed for a violation of this section,
the court immediately shall comply with section 2925.38 of the Revised Code.

(F) It is an affirmative defense, as provided in section 2901.05 of the Revised Code, to a charge of a fourth degree felony
violation under this section that the controlled substance that gave rise to the charge is in an amount, is in a form, is prepared,
compounded, or mixed with substances that are not controlled substances in a manner, or is possessed under any other
circumstances, that indicate that the substance was possessed solely for personal use. Notwithstanding any contrary provision
of this section, if, in accordance with section 2901.05 of the Revised Code, an accused who is charged with a fourth degree
felony violation of division (C)(2), (4), (5), or (6) of this section sustains the burden of going forward with evidence of and
establishes by a preponderance of the evidence the affirmative defense described in this division, the accused may be
prosecuted for and may plead guilty to or be convicted of a2 misdemeanor violation of division (C)(2) of this section or a fifth
degree felony violation of division (C)(4), (5), or (6) of this section respectively.

(G) When a person is charged with possessing a bulk amount or muitiple of a bulk amount, division (E) of section 2925.03 of
the Revised Code applies regarding the determination of the amount of the controlled substance involved at the time of the
offense.

(H) It is an affirmative defense to a charge of possession of a controlled substance analog under division (C)(8) of this section
that the person charged with violating that offense obtained, possessed, or used an item described in division (HH)(2)(a), (b),
or (¢) of section 3719.01 of the Revised Code.

(I) Any offender who received a mandatory suspension of the offender’s driver’s or commercial driver’s license or permit
under this section prior to the effective date of this amendment may file a motion with the sentencing court requesting the
termination of the suspension. However, an offender who pleaded guilty to or was convicted of a violation of section 4511.19
of the Revised Code or a substantially similar municipal ordinance or law of another state or the United States that arose out
of the same set of circumstances as the violation for which the offender’s license or permit was suspended under this section
shall not file such a motion.

Upon the filing of a motion under division (I) of this section, the sentencing court, in its discretion, may terminate the
suspension.

CREDIT(S)

(2016 H 171, eff. 9-14-16; 2016 S 204, eff. 9-13-16; 2016 H 110, eff. 9-13-16; 2012 H 334, eff. 12-20-12; 2011 H 64, eff.
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10-17-11; 2011 H 86, off. 9-30-11; 2008 H 195, eff. 9-30-08; 2006 S 154, eff. 5-17-06; 2002 H 490, eff. [-1-04; 2002 § 123,
eff. 1-1-04; 2000 H 241, eft, 5-17-00; 1999 S 107, eff. 3-23-00; 1998 S 66, cff. 7-22-98; 1997 S 2, eff. 6-20-97; 1996 S 269,
eff. 7-1-96; 1995 8 2, eff. 7-1-96; 1995 H 249, eff. 7-17-95; 1994 H 391, eff. 7-21-94; 1993 H 377, eff. 9-30-93; 1991 H 298,

H 62; 1990 S 258; 1980 S 184, § 5)

Notes of Decisions (876)

R.C. §2925.11, OH ST § 2925.11
Cutrent through File 123 of the 131st General Assembly (2015-2016).
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R.C. § 3505.01

3505.01 Form of official ballots; certification of names of candidates; supplemental certification

Effective: July 2, 2010

Curreniness

(A)(1) Except as otherwise provided in section 3519.08 of the Revised Code, on the seventieth day before the day of the next
general election, the secretary of state shall certify to the board of elections of each county the forms of the official ballots to
be used at that general election, together with the names of the candidates to be printed on those ballots whose candidacy is to
be submitted to the electors of the entire state. On the seventieth day before a special election to be held on the day specified
by division (E) of section 3501.01 of the Revised Code for the holding of a primary election, designated by the general
assembly for the purpose of submitiing to the voters of the state constitutional amendments proposed by the general
assembly, the secretary of state shall certify to the board of elections of each county the forms of the official ballots to be
used at that election.

(2) The board of the most populous county in each district comprised of more than one county but less than all of the counties
of the state, in which there are candidates whose candidacies are to be submitted to the electors of that district, shall, on the
seventicth day before the day of the next general election, certify to the board of each county in the district the names of those
candidates to be printed on such ballots.

(3) The board of a county in which the major portion of a subdivision, located in more than one county, is located shall, on
the seventieth day before the day of the next general election, certify to the board of each county in which other portions of
that subdivision are located the names of candidates whose candidacies are to be submitted to the electors of that subdivision,
to be printed on such ballots. '

(B) If, subsequently to the seventicth day before and prior to the tenth day before the day of a general election, a certificate is
filed with the secretary of state to fill a vacancy caused by the death of a candidate, the secretary of state shall forthwith make
a supplemental certification to the board of each county amending and correcting the secretary of state’s original certification
provided for in the first paragraph of this section. If, within that time, such a certificate is filed with the board of the most
populous county in a district comprised of more than one county but less than all of the counties of the state, or with the
board of a county in which the major portion of the population of a subdivision, located in more than one county, is located,
the board with which the certificate is filed shall forthwith make a supplemental certification to the board of each county in
the district or to the board of each county in which other portions of the subdivision are located, amending and correcting its
original certification provided for in division (A)2) or (3) of this section. If, at the time such supplemental certification is
received by a board, ballots carrying the name of the deceased candidate have been printed, the board shall cause strips of
paper bearing the name of the candidate certified to fill the vacancy 1o be printed and pasted on those ballots so as to cover
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the name of the deceased candidate, except that in voting places using marking devices, the board shall cause strips of paper
bearing the revised list of candidates for the office, after certification of a candidate to fill the vacancy, to be printed and
pasted on the ballot cards so as to cover the names of candidates shown prior to the new certification, before such ballots are
delivered to electors.

CREDIT(S)
(2010 H 48, eff. 7-2-10; 2006 H 312, eff. 8-22-06; 2003 H 95, eff. 9-26-03; 1993 § 150, off. 12-29-93; 1983 S 213; 1974 H
662; 1969 H 1; 132 v H 934; 128 v 82; 126 v 1117; 1953 H 1;, GC 4785-98)

Notes of Decisions (5)

R.C. § 3505.01, OH ST § 3505.01
Current through File 123 of the 13 1st General Assembly (2015-2016).

End of Document € 2016 Thamson Reuters. No claim to original 1.8, Governmeni Works.
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o Revised Code:Annotated .
ections (Refs & Annos) -,
501. Election Procedure; Eléct
of Blections =~

R.C.§ 350111
3501.11 Duties of board

Effective: February 25, 2014 .

Currentiess

Each board of elections shall exercise by a majority vote all powers granted to the board by Title XXXV of the Revised
Code, shall perform all the duties imposed by law, and shall do all of the following;

(A) Establish, define, provide, rearrange, and combine ¢lection precincts;
(B) Fix and provide the places for registration and for holding primaries and elections:

(C) Provide for the purchase, presetvation, and maintenance of booths, ballot boxes, books, maps, flags, blanks, cards of
instructions, and other forms, papers, and equipment used in registration, nominations, and elections;

(D) Appoint and remove its director, deputy director, and employees and all registrars, precinct election officials, and other
officers of elections, fill vacancies, and designate the ward or district and precinct in which each shall serve; -

(E) Make and issue rules and instructions, not inconsistent with law or the rules, directives, or advisories issued by the
secretary of state, as it considers necessary for the guidance of election officers and voters;

(F) Advertise and contract for the printing of all ballots and other supplies used in registrations and elections;

(G) Provide for the issuance of all notices, advertisements, and publications concerning elections, except as otherwise
provided in division (G) of section 3501.17 and divisions (F) and (G) of section 3505.062 of the Revised Code;

(1) Provide for the delivery of ballots, pollbooks, and other required papers and material to the polling places;
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(I) Cause the polling places to be suitably provided with voting machines, marking devices, automatic tabulating equipment,
stalls, and other required supplies. In fulfilling this duty, each board of a county that uses voting machines, marking devices,
or automatic tabulating equipment shall conduct a full vote of the board during a public session of the board on the allocation
and distribution of voting machines, marking devices, and antomatic tabulating equipment for each precinct in the county.

() Investigate irregularities, nonperformance of duties, or violations of Title XXXV of the Revised Code by election officers
and other persons; administer oaths, issue subpoenas, summon witnesses, and compel the production of books, papers,
records, and other evidence in connection with any such investigation; and report the facts to the prosccuting attorney or the
secretary of state;

(K) Review, examine, and certify the sufficiency and validity of petitions and nomination papers, and, after certification,
return to the secretary of state all petitions and nomination papers that the secretary of state forwarded to the board;

(L) Receive the returns of elections, canvass the returns, make abstracts of them, and transmit those abstracts to the proper
authorities;

(M) Issue certificates of election on forms to be prescribed by the secretary of state;

(N) Make an annual report to the secretary of state, on the form prescribed by the secretary of state, containing a statement of
the number of voters registered, elections held, vofes cast, appropriations received, expenditures made, and other data
required by the secretary of state;

(O) Prepare and submit to the proper appropriating officer a budget estimating the cost of elections for the ensuing fiscal
year;

(P) Perform other duties as prescribed by law or the rules, directives, or advisories of the secretary of state;
{Q) Investigate and determine the residence qualifications of electors;
(R) Administer oaths in matters pertaining to the administration of the election laws;

() Prepare and submit fo the secretary of state, whenever the secretary of state requires, a report containing the names and
residence addresses of all incumbent county, municipal, township, and board of education officials serving in their respective
counties;
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(T) Establish and maintain a voter registration database of all qualified electors in the connty who offer to register;

(U) Maintain voter regisiration records, make reports concerning voter registration as required by the secretary of state, and
remove ineligible electors from voter registration lists in accordance with law and directives of the secretary of state;

(V) Give approval to ballot language for any local question or issue and transmit the language to the secretary of state for the
secretary of state’s final approval;

(W) Prepare and cause the following notice to be displayed in a prominent location in every polling place:
“NOTICE
Ohio law prohibits any person from voting or attempting to vote more than once at the same election.

Violators are guilty of a felony of the fourth degree and shall be imprisoned and additionally may be fined in accordance with
law.”

(X) In all cases of a tie vote or a disagreement in the board, if no decision can be arrived at, the director or chairperson shall
submit the matter in controversy, not later than fourteen days after the tie vote or the disagreement, to the secretary of state,
who shall summarily decide the question, and the secretary of state’s decision shall be final.

(Y) Assist each designated agency, deputy registrar of motor vehicles, public high school and vocational school, public
library, and office of a county treasurer in the implementation of a program for registering voters at all voter registration
locations as prescribed by the secretary of state. Under this program, each board of elections shall direct to the appropriate
board of elections any voter registration applications for persons residing outside the county where the board is located within
five days after receiving the applications.

(Z) On any day on which an elector may vote in person at the office of the board or at another site designated by the board,
consider the board or other designated site a polling place for that day. All requirements or prohibitions of law that apply to a
polling place shall apply to the office of the board or other designated site on that day.

(AA) Perform any duties with respect to voter registration and voting by uniformed services and overseas voters that are
delegated to the board by law or by the rules, directives, or advisories of the secretary of state.

CREDIT(S)
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(2013 5 109, eff. 2-25-14; 2012 8 295, eff. 8-15-12; 2010 H 48, eff. 7-2-10; 2007 H 119, eft. 9-29-07; 2006 H 3, eff. 5-2-06;
2001 H 5, eff. 8-28-01; 1997 H 215, eff. 6-30-97; 1995 H 99, eff. 8-22-95; 1994 S 300, eff. 1-1-95; 1986 H 555, eff. 2-26-86;
1980 H 1062; 1977 § 125; 132 vH 1; 131 v §257; 125 v 713; 1953 H 1; GC 4785-13)

Notes of Decisions (124)

R.C. § 3501.11, OH ST § 3501.11
Current through File 123 of the 13 Ist General Assembly (2015-2016).
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[Baldwin’s Ohio Revised Code Annotated ™~~~
{Title XXXV . Elections (Refs & 08) o R
[Chapter 3501, Election Procedure; Election Officials (Refs & Annos).

R.C. § 3501.39
3501.39 Unacceptable petitions

Effective; July 2, 2010

Currentness

(A) The secretary of state or a board of elections shall accept any petition described in section 3501.38 of the Revised Code
unless one of the following occurs:

(1) A written protest against the petition or candidacy, naming specific objections, is filed, a hearing is held, and a
determination is made by the election officials with whom the protest is filed that the petition is invalid, in accordance with
any section of the Revised Code providing a protest procedure.

(2) A written protest against the petition or candidacy, naming specific objections, is filed, a hearing is held, and a
determination is made by the election officials with whom the protest is filed that the petition violates any requirement
established by law.

(3) The candidate’s candidacy or the petition violates the requirements of this chapter, Chapter 3513. of the Revised Code, or
any other requirements established by law,

(B) Except as otherwise provided in division (C) of this section or section 3513.052 of the Revised Code, a board of elections
shall not invalidate any declaration of candidacy or nominating petition under division {A)(3) of this section after the sixtieth
day prior to the election at which the candidate seeks nomination to office, if the candidate filed a declaration of candidacy,
or election to office, if the candidate filed a nominating petition.

(C)X(1) If a petition is filed for the nomination or election of a candidate in a charter municipal corporation with a filing
deadline that occurs after the ninetieth day before the day of the election, a board of elections may invalidate the petition
within fifteen days after the date of that filing deadline.

(2} If a petition for the nomination or election of a candidate is invalidated under division (C)(1) of this section, that person’s
name shall not appear on the ballots for any office for which the person’s petition has been invalidated. If the ballots have
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already been prepared, the board of elections shall remove the name of that person from the ballots to the extent practicable
in the time remaining before the election. If the name is not removed from the ballots before the day of the election, the votes
for that person are void and shall not be counted.

CREDIT(S)

(2010 H 48, eff. 7-2-10; 2006 H 3, eff. 5-2-06; 2002 H 443, eft. 12-23-02; 1995 H 99, eff. 8-22-95; 1990 H 405, eff. 4-1 1-91,
1986 H 555)

Notes of Decisions (70)

R.C. § 3501.39, OH ST § 3501,39
Current through File 123 of the 131st General Assembly (2015-2016).

Eud of Document € 2016 Thomson Reuters. No clain to original 1.8, Government Works.
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F KeyCite Red Fiag - Severe Negative Treatment
Unconstitutional or PreemptadHeld Unconsti_tutional by O_r_}i_q Organizing Collaborative v Hustad, S.D.tho, May 24, 2016

[Baldwin’s Ohio Revised Code Alnotated .
[Title XXXV, Ele¢tions inos) R
[Chapter 3500, Abse el ‘Ballots (Refs & Annos)* -
R.C. § 3509.01

3500.01 Absent voter's ballots

Effective: June 1, 2014

Carrentness

(A) The board of elections of each county shall provide absent voter’s ballots for use at every primary and general election,
or special election to be held on the day specified by division (E) of section 3501.01 of the Revised Code for the holding of a
primary election, designated by the general assembly for the purpose of submitting constitutional amendments proposed by
the general assembly to the voters of the state. Those ballots shall be the same size, shall be printed on the same kind of
paper, and shall be in the same form as has been approved for use at the election for which those ballots are to be voted;
except that, in counties using marking devices, ballot cards may be used for absent voter’s ballots, and those absent voters
shall be instructed to record the vote in the manner provided on the ballot cards.

(B) The rotation of names of candidates and questions and issues shall be substantially complied with on absent voter’s
ballots, within the limitation of time allotted. Those ballots shall be designated as “Absent Voter’s Ballots,” Except as
otherwise provided in division (D) of this section, those ballots shall be printed and ready for use as follows:

(1) For overseas voters and absent uniformed services voters eligible to vote under the Uniformed and Overseas Citizens
Absentee Voting Act, Pub. L. No. 99-410, 100 Stat, 924, 42 U.S.C. 1973ff, et seq., as amended, ballots shall be printed and
ready for use other than in person on the forty-fifth day before the day of the election,

(2) For all voters, other than overseas voters and absent uniformed services voters, who are applying to vote absent voter’s
ballots other than in person, ballots shall be printed and ready for use on the first day afier the close of voter registration
before the election.

(3) For all voters who are applying to vote absent voter’s ballots in person, ballots shall be printed and ready for use
beginning on the first day after the close of voter registration before the election.

If, at the time for the close of in-person absent voting on a particular day, there are voters waiting in line to cast their ballots,
the in-person absent voting location shall be kept open until such waiting voters have cast their absent voter’s ballots.
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(C) Absent voter’s ballots provided for use at a general or primary election, or special election to be held on the day specified
by division (E) of section 3501.01 of the Revised Code for the holding of a primary election, designated by the general
assembly for the purpose of submitting constitutional amendments proposed by the general assembly to the voters of the
state, shall include only those questions, issues, and candidacies that have been lawfully ordered submitted to the electors
voting at that election.

(D) If the laws governing the holding of a special election on a day other than the day on which a primary or general election
is held make it impossible for absent voter’s ballots to be printed and ready for use by the deadlines established in division
(B) of this section, absent voter’s ballots for those special elections shall be ready for use as many days before the day of the
election as reasonably possible under the laws governing the holding of that special election.

(E) A copy of the absent voter’s ballots shall be forwarded by the director of the board in each county to the secretary of state
at least twenty-five days before the election.

CREDIT(S)

(2014 8238, eff. 6-1-14; 2013 S 109, eff. 2-25-14; 2013 S 10, eff. 6-26-13; 2012 S 295, off. 8-15-12; 2010 H 48, eff., 7-2-10:
2001 H 5, eff. 8-28-01; 1996 § 261, eff. 11-20-96; 1995 H 99, off. 8-22-95; 1993 S 150, eff. 12-29-93; 1983 S 213; 1980 H
1062; 1974 H 662; 1973 S 44; 132 v H 934; 129 v 1653; 128 v 82; 125 v 713; 1953 H 1; GC 4785-113)

VALIDITY

For validity of this section, see Ohio Organizing Collaborative v. Husted, 2016 WL 3248030 (5.D. Ohio 5-24-2016); and
Ohio State Conference of the NAACP v. Husted, 43 F.Supp.3d 808 (8.D. Ohjo 9-4-2014), aff’d by Ohio State Conference of
the NAACP v. Husted, 768 F.3d 524 (6th Cir. 9-24-2014), preliminary injunction stayed by Husted v. NAACP, 135 S.Ct. 42
(Mem), 189 [..Ed.2d 894, 83 USLW 3145 (9-29-2014).

Notes of Decisions (25}

R.C. § 3509.01, OH ST § 3509.01
Current through File 123 of the 131st General Assembly (2015-2016).

End of Doeument © 2016 Thomson Reuters. No claim to original 1).5. Government Works.
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[Baldwin's Ohio'Revised Code Annotated”
| Title XXXV, Elections (Refs & Annos) : . -
{Chapter 3511. Armed Seivice Ab
[Ballots .-~ o

rs and Overseas Voters

R.C. § 3511.04
3511.04 Notice of incomplete application for ballot; sending of ballots

Effective: June 1, 2014

Currentness

(A} If a director of a board of elections receives an application for uniformed services or overseas absent voter’s ballots that
does not contain all of the required information, the director promptly shall notify the applicant of the additional information
required to be provided by the applicant to complete that application.

(B) Not later than the forty-fifth day before the day of each general or primary election, and at the earliest possible time
before the day of a special election held on a day other than the day on which a general or primary election is held, the
director of the board of elections shall mail, send by facsimile machine, send by electronic mail, send through internet
delivery if such delivery is offered by the board of elections or the secretary of state, or otherwise send uniformed services or
overseas absent voter’s ballots then ready for use as provided for in section 3511.03 of the Revised Code and for which the
director has received valid applications prior to that time. Thereafter, and until twelve noon of the third day preceding the day
of election, the director shall promptly, upon receipt of valid applications for them, mail, send by facsimile machine, send by
electronic mail, send through internet delivery if such delivery is offered by the board of elections or the secretary of state, or
otherwise send to the proper persons all uniformed services or overseas absent voter’s ballots then ready for use.

If, after the seventieth day before the day of a general or primary election, any other question, issue, or candidacy is lawfully
ordered submitted to the electors voting at the general or primary election, the board shall promptly provide a separate
official issue, special election, or other election ballot for submitting the question, issue, or candidacy to those electors, and
the director shall promptly mail, send by facsimile machine, send by electronic mail, send through internet delivery if such
delivery is offered by the board of elections or the sccretary of state, or otherwise send each such separate ballot to each
person to whom the director has previously mailed or sent other uniformed services or overseas absent voter’s ballots.

A board of elections that mails or otherwise delivers uniformed services or overseas absent voter’s ballots to an elector under
this section shall not prepay the return postage for those ballots. In mailing uniformed services or overseas absent voter’s
ballots, the director shall use the fastest mail service available, but the director shall not mail them by certified mail.

CREDIT(S)
(2014 S 205, eff. G-1-14; 2012 S 295, eff, 8-15-12; 2011 H 224, off. 10-27-11; 2010 H 48, eff. 7-2-10; 2005 H 234, off,
1-27-06; 1995 H 99, off. 8-22-95; 1993 § 150, eff, 12-29-93; 1980 H 1062; 1974 H 662; 1953 H 1; GC 4785-141)

Notes of Decisions (3)
WESTLAW  © 2016 Thomsan Reuters. No claim to original U.S. Government Works. 1
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R.C. §3511.04, OH ST § 3511.04
Current through File 123 of the 131st General Assembly (2015-2016).
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.- Baldwin's Ohio Administrative Code Anngtated
- 109 Attorney General (Refs 8 Aninos)
- -10912'Peace Officer Training Commission (Refs & Annos)
. .Chapter 109:2-1, Peace Officers Basic Training Program (Refs & Annos)

0AC 109:2-1-03
109:2-1-03 Chio peace officer basic training program course

Currentness

(A) Who is required to complete the basic course:
(1} Those persons set out in division (A) of section 109.71 of the Revised Code;
(2} A training recruit as defined in paragraph (H) of rule 109:2-1-02 of the Administrative Code;
(3) Any person employed in a position statutorily required to complete the basic training course.
(B) Who may attend the basic course
(1) An open enrollment student as defined in paragraph (I} of rule 109:2-1-02 of the Administrative Code.
{C) No person who has been convicted of a felony or other disqualifying offense shall attend the basic course.
(D) All persons attending the basic course shall possess a high school diploma or certificate of high school equivalency.
(E) Statement of purpose.

(1) It shall be clearly understood that the basic course described is designed as an absolute minimum program.,
Commanders are encouraged to exceed this minimum program wherever possible,

(2) Nothing in this chapter shall limit or be construed as limiting the authority of a commander, the civil service
commission, or other appointing authority, to enact rules and regulations which establish a higher standard of
training above the minimum required by the rules of this chapter.

(FF) Local matters
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Instruction in such matters as department rules and regulations, local ordinances, personnel policies and procedures
may be given entirely upon local initiative. No portion of the instructional time devoted to this training or other non-
comimission required topics shall be credited against the hours of instruction required under rule 109:2-1-16 of the
Administrative Code.

Credits

HISTORY: 2015-16 OMR pam. # 2 (A), eff. 1-1-16; 2009-10 OMR pam. #12 (RRD); 2004-05 OMR pam. #6 (RRD);
1999-2000 OMR 225 (A), eff. 1-1-00; 1990-91 OMR 1021 (A), eff. 3-25-91; 1987-88 OMR 571 (A), eff. 1-1-88; 1981-82
OMR 381 {A), eff. 3-1-82; prior PC-1-03,

RC 119.032 rule review date(s): 8-10-20; 6-1-15; 5-25-15; 6-2-10; 12-29-09; 1-1-05; 12-29-04: 6-16-99

Editors' Notes
CROSS REFERENCES
RE109:73, Powers and duties
Notes of Decisions containing your search terms {({)
View all 1
Rules and appendices are current through August 19, 2016

109:2-103, OH ADC 109:2-1-03

Eud of Document £ 2016 Thowmson Revters. Neo claim to onginal 1.8, Govermment Works.,
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(A)

OAC 109:2-1-12
109:2-1-12 Certification before service and re-entry requirements

Currentness

(1) No person shall, after January 1, 1966, receive an original appointment on a permanent basis as a peace officer
unless such person has previously been awarded a certificate by the executive director attesting to satisfactory
completion of the basic course prescribed in rule 109:2-1-16 of the Administrative Code.

(2) No person shall, after January 1, 1989, be permitted to perform the functions of a peace officer or to carry a
weapon in connection with peace officer duties unless such person has successfully completed the basic course and
has been awarded a certificate of completion by the executive director.

(3) All peace officers employed by a county, township, or municipal corporation of the state of Ohio on January I,
1966, and who have either completed at least sixteen years of full-time active service as such peace officer or have
completed equivalent service as determined by the executive director, may receive an original appointment on a
permanent basis and serve as a peace officer of a county, township, or municipal corporation, or as a state university
law enforcement officer without receiving a basic training certificate signed by the executive director,

(B) Credit for prior equivalent training or education:

(1) An individual who has successfully completed prior training or education and wheo is appointed as a peace
officer in Ohio may request credit for that portion of the basic training course which is equivalent to training
previously completed. Training or education which shall be accepted includes, but is not limited to, training or
education certified by another state, another government agency, military service, the state highway patrol or a
college, university or other educational institution.

(2) The applicant shall provide to the executive director documented evidence of the training. The executive director
shall review the record of the prior training or education and make a determination of the training the person shall
be required to complete in a commission-approved basic training school.

(3) Applicants that have five or more years of full-time experience in a position in another state that is substantially
similar to that of an Ohio peace officer within the previous four years shall only be required to complete all statuterily
mandated peace officer basic training topics as well as topics that contain material specific to Ohio.
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{4) Credit for equivalent training may also be given under this rule for experience when the applicant can, through
a means that the executive director has approved in advance, demonstrate to the executive director a level of
proficiency that is equivalent to the proficiency required to complete one or more portions of the basic training
course.

(5) All applicants, regardless of the amount of credit received, shall be requited to sit for and successfully complete
the statewide certification exam set forth in rule 109:2-1-11 of the Adminisirative Code and, prior to carrying
a firearm during the course of their offical duties, shall successfully complete a firearms requalification course
pursuant to section 109.801 of the Revised Code.

(6) If the applicant disputes any of the training assigned by the executive director, he or she may request a hearing
before the commission as provided in sections 119.06 and 119.07 of the Revised Code. The commission shall conduct
the hearing as required by sections 119,01 to 119,13 of the Revised Code.

(7) Evidence of successful completion of a commission approved basic training course shall not be accepted for
prior equivalent credit.

(C) All persons who have previously been appeinted as a peace officer and have been awarded a certificate of completion
of basic training by the executive director, or those peace officers described in paragraph (A)3) of this rule who
terminate their appointment from an agency, will have their training eligibility reviewed by the executive director upon
reappoiniment.

Upon appointing a person to a peace officer position as described in division (A} of section 109,71 of the Revised Code,
the appointing agency shall submit a request for the executive director to evaluate the officer's training and eligibility to
perform the functions of a peace officer. Such request will be made on a form provided by the executive director and
shall be submitted immediately upon appeinting the officer.

(D) Breaks in service/requirements for update training evaluations:

(1) All persons who have previonsly been appointed as a peace officer and have been awarded a certificate of
completion of basic training by the executive director, or those peace officers described in paragraph (A)(3) of this
rule who have had no appointment as either a peace officer or a trooper for one year or less, shall remain cligible for
re-appointment as a peace officer and shall not be required to complete additional, specialized training to remain
eligible for re-appointment as a peace officer,

(2) All persons who have previously been appointed as a peace officer and have been awarded a certificate of
completion of basic training by the executive director or those peace officers described in paragraph (A)3) of this
rule who have not been appointed as either a peace officer or a trooper for more than one year but less than
four years, shall, within one year of the re-appointment date as a peace officer, successfully complete a refresher
course prescribed by the executive director. This course and appropriate examination must be approved by the
executive director and shall be sufficient in content and subject material to refresh that officer's knowledge of the
role, function, and practices of a peace officer in light of that officer’s past training and experience. Officers have one
year from the date of re-appointment to complete the refresher course, and may perform the functions of a peace
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officer during that period. In the event specialized training has been mandated during the period between the date
of the original appointment and the re-appointment date, said individual shall be required to successfully complete
that mandated specialized training within one year of re-appointment as a peace officer or else demonstrate to the
executive director a level of proficiency in that area of specialized training that is equivalent to the proficiency of
one who has completed such training,

(3) All persons who have previously been appointed as a peace officer and have been awarded a certificate of
completion of basic training by the executive director or those peace officers described in paragraph (A)(3) of this
rule who have not been appointed as cither a peace officer or a trooper for more than four years shall, upon re-
appointment as a peace officer, complete the basic training course prior to performing the functions of a peace
officer,

(4) Notwithstanding the training requirements set forth in paragraphs (D)(1) and (D)(2) of this rule, a member of
the national guard or a military reservist who has previously been appointed as a peace officer and has been awarded
a certificate of successful completion of basic training by the executive director or those peace officers described
in paragraph (A)(3) of this rule who are members of the national guard or military reserves and have not been
appointed as a peace officer for one year or more due to active duty in the uniformed services, when such absence
from the appointment is as a direct result of the person’s mobilization to active duty service, shall, upon return from
active duty, be immediately eligible for appointment as a peace officer and shall not be required to meet the training
requirements set forth in paragraphs (D)(1} and (D)(2) of this rule.

(E) Any person who has been appointed as a peace officer and has been awarded a certificate of completion of basic
training by the executive director and has been elected or appointed to the office of sheriff shall be considered a peace
officer during the term of office for the purpose of maintaining a current and valid basic training certificate, Any training
requirements required of peace officers, including continuing professional training pursuant to section 109.803 of the
Revised Code, shall also be required of sheriffs who wish to maintain a current and valid peace officer certificate during
their term in office.

{F) Every person who has been re-appointed as a peace officer and who must complete training pursuant to paragraph
(DX(1) or {(DX2) of this rule shall cease performing the functions of a peace officer and shall cease carrying a weapon
unless the person has, within one year from the date of re-appointment, received documentation from the executive
director that certifies that person's compliance with the training requirements listed in this rule.

(G) The executive director may extend the time for completion of the training requirements based upon written
application from the appointing authority of the individual. Such application will contain an explanation of the
circumstances which create the need for the extension. Factors which may be considered in granting or denying the
extension include, but are not limited to, serious illness of the individual or an immediate family member, the absence
of a reasonably accessible training course, or an unexpected shortage of manpower within the employing agency. Based
on the circumstances in a given case, the executive director may modify the completion date for any training assigned.
An extension shall generally be for ninety days, but in no event may the executive director grant an extension beyond
ong hundred eighty days.

{1) Should the executive director deny the request for an extension, he shall notify and advise the appointing
authority that the appointing authority may request a hearing before the commission as provided in sections 119.06
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and 119.07 of the Revised Code. The commission shall conduct the hearing as required by sections 119.01 to 119.13
of the Revised Code.

(2) The provisions of paragraph (F) of this rule shall remain in effect until such time as the commission makes the
determination to grant or deny the request, '

(H) This rule shall not be construed to preclude a township, county, or municipal corporation from establishing
time limits for satisfactory completion of the basic course and re-entry requirements of less than the maximum limits
prescribed by the commission. If a township, county, or municipal corporation has adopted time limits less than the
maximum limits prescribed above, such time limits shall be controlling.

Credits

HISTORY: 2015-16 OMR pam. # 7 (A), eff. 1-16-16; 2014-15 OMR pam. # 6 (A), eff. 1-1-15; 2009-10 OMR pam, #3
(A), eff. 10-16-09; 2005-06 OMR pam, #11 (A), eff. 6-9-06; 2004-05 OMR pam. #6 (RRD); 1999-2000 OMR 229 (A),
eff. 1-1-00; 1993-94 OMR 156 (A), eff. 10-1-93; 1990-91 OMR 1022 (A), eff. 3-25-91; 1990-91 OMR 179 (A), eff. 8-21-90;
1987-88 OMR 575 (A-TF 109:2-1-11), eff. 1-15-88; 1987-88 OMR 575 (R), eff, [-1-88; prior PC-1-12.

RC 119,032 rule review date(s): 10-16-19; 10-16-14; 10-7-14; 5-30-11; 12-29-09; 7-13-09; 12-21-05; 1-1-05; 12-29-04;
6-16-99

Notes of Decisions (2)
Rules and appendices are current through August 19, 2016

109:2-1-12, OH ADC 109:2-1-12
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1976 WL 189880
Only the Westlaw citation is currently available.

CHECK OHIO SUPREME COURT RULES
FOR REPORTING OF OPINIONS AND
WEIGHT OF LEGAL AUTHORITY,

Court of Appeals of Ohio, Tenth
District, Franklin County.

Gerald F. Schroer, Inc., an Ohio Corporation,
dba Mann Nursing Home, Plaintiff-Appellee,
V.

The Board of Elections of Franklin County,
Ohio, and Jenniev Henson, William Schueider,
Richard Ryan, and Nelson Lancione, as
members thereof, Defendants-Appellees,
(Robert E. Vaughn, Intervening
Defendant-Appellant).

No. 75AP-638.
|

June 22, 1976.
Attorneys and Law Firms

SMITH & TOBIN, MR, HARRISON W, .SMITH, JR.,
37 West Broad Street, Columbus, Ohio, For Plaintiff-
Appellee,

MR. GEORGE C. SMITH, Prosecuting Attorney, MR.
DENNIS 8. PINES and MR, CHARLES 1. COHEN,
Assistants, Franklin County Hall of Justice, Columbus,
Ohio, For Defendants-Appellees.

LANE, ALTON & HORST, MR. DAVID L. DAY,
of Counsel, 150 East Broad Street, Columbus, Ohio,
and MR, CHARLES E., WESTERVELT, JR., 18 West
College Avenue, Westerville, Ohio 43081, For Intervening
Defendant-Appellant.

DECISION
HOLMES, J.

*1 This matter involves the appeal of a judgment of
the Common Pleas Court of Franklin County, wherein
the trial court granted an injunction to plaintiff-appellee
Gerald F. Schroer, Inc., dba Mann Nursing Home,

enjeoining defendant Board of Elections of Franklin
County, Ohio, from submitting ordinance No. 74-49 of
the city of Westerville to a referendum vote. The ordinance
in question, as passed by the city council of Westerville,
provided for the vacation of a portion of a certain street
in Westerville, Ohio, known as Knox Street.

The matter was submitted to the Common Pleas Court
on an agreed statement of facts, along with a copy of the
ordinance No. 74-49,

The facts in brief upon which this matter was brought
before the trial court, and thence to this court upon
appeal, are that the plaintiff, who owned and operated the
stated nursing home in Westerville, Ohio, had requested
the city of Westerville to vacate a portion of Knox Street
in order to enlarge its business establishment. The street
to be vacated was adjacent to two lots owned by the
plaintiff in the James Langham Addition to the city of
Westerville, such street having originally been dedicated to
the city of Westerville by an inclusion in the stated platted
subdivision.

The city of Westerville, pursuant to law, had a hearing
on the application for vacation and, on November 19,
1974, council duly passed an ordinance, No. 74-49, titled
as follows:

“To vacate Knox Street adjacent
to Lots 2 and 3, James Langham's
Addition, Plat Book 1, page 121,
Recorder's Office, Franklin County,
Ohio said street extending southerly
from the south line of West Home
Street a distance of 198 feet to the north
line of Cochran Alley.”

It appears from the record that the intervenor Robert
E. Vaughn, who owns property adjacent to such street,
and who operates a business thereon, appeared at the
council meeting and protested the vacation petition. It
also appears from the record that after the passage of such
ordinance the intervenor hired certain persons to circulate
referendum petitions against the ordinance passed by the
city of Westerville, and that such petitions were then filed
with the Board of Elections of Franklin County, Ohio, and
that this injunctive action as against the Board of Elections
fo enjoin said board from submitting such ordinance
to residents of Westerville by referendum followed. The
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Common Pleas Court of Franklin County, in a well
written opinion, concluded that the vacation of Knox
Street by ordinance No. 74-49, as passed by the council
of the city of Westerville, was an administrative act and,
consequently, not subject to the test of referendum, and
decided that the Board of Elections had no authority to
accept for filing the referendum petition, and permanently
enjoined the board from presenting the issue to the voters
of Westerville.

Although there were other issues presented to the court,
including the issue of the invalidity of the petitions due
to the age minority of the circulators, the trial court
concluded that it need not consider and decide such other
issues in that the injunction would be issued on the basis
that a referendum was inappropriate.

*2 Mr. Robert E. Vaughn, the intervenor herein,
appealed, setting forth the single assignment of error as
follows:

“The court erred in holding that
the passing of ordinance 74-49 by
the city council of Westerville was
an administrative [Illegible text] and
therefore not subject to referendum
and in enjoining Franklin County
Board of Elections from presenting the
issue of vacating Knox Street to the
people of Westerville.”

We are in agreement with the decision of Judge Thompson
of the Court of Common Pleas of Franklin County, and
adopt his decision in overruling the single assighment of
error of the intervenor-appeliant.

There appears to be no disagreement between the parties
here as to the basic legal proposition that legislative
bodies, such as a city council in this instance, may, in the
execution of their official duties, perform functions which
are legislative in character, as well as perform functions
which are administrative in character. A legal basis,
among many others to be found for such proposition, is to
be found in the first paragraph of the syllabus of Donneliy
v, Fairview Park (1968), 13 Ohio 8t.2d 1, 233 N.E.2d 500,
which is as follows:

“1. A public body essentially
legislative in character may act in an
administrative capacity.”

The Constitution of the state of Ohio, by way of section
If, Article IT, provides that the people of the municipalities
of the state may exercise the powers of initiative and
referendum as to all questions which the municipalities
are authorized by law to control by legislative action. The
specific words of such section of the Constitution are as
follows:

“The initiative and referendum powers
are hereby reserved to the people
of each municipality on all questions
which such municipalities may now
or hereafter be authorized by law
to contfrol by legislative action; such
powers shall be exercised in the manner
now or hereafter provided by law.”

In carrying out the constitutional mandate to preserve the
right of referendum to the people, the state legislature has
enacted R. C. 731.29, which provides in pertinent part as
follows:

“Any ordinance or other measure
passed by the legislative authority of a
municipal corporation shall be subject
to the referendum except as provided
by section 731.30 of the Revised Code,

* k &2

We note that R, C. 731.30 relates to the passage of
ordinances dealing with public improvements, ordinances
providing for appropriations for current expenses of
the municipal corporation, or for street improvements
petitioned for by owners, emergency ordinances, or
measures necessary for the immediate preservation of the
public peace, health or safety. It is agreed that all of
these types of ordinances as are excepted from referendum
petition are not applicable to the ordinance as passed in
the instant case.

*3 It is further agreed by the parties hereto as a
broad proposition of law that actions of the legislative
body which are administrative or executive in nature
are generally not subject to initiative or referendum
procedures. This stated proposition of law is in conformity
with the overwhelming weight of authority to be found
throughout the country. See 42 American Jurisprudence

WESTLAW  © 2016 Thomson Reulers. No claim to orignal U8, Government Works. . 2
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2d, Initiative and Referendum, at section 11, page 659.
Also, such principle of law has been applied rather
uniformly in this state, and has most recently been alluded
to in the case of Myers v. Schiering (1971), 27 Ohio 8t.2d
11, 271 N.E.2d 8064, wherein we find, within the first
paragraph of the syllabus, the following:

“1. Under Section 1f of Article IT of the Ohio Constitution,
municipal referendum powers are limited to questions
which municipalities are ‘authorized by law to control by
legislative action.”™

As stated by the court in Myers v. Schiering, and again
by the trial court in this case, the issue to be decided, that
of whether or not such act of a legislative body would
be subject to referendum, may be concluded only after a
determination of whether the passage of such ordinance
herein constituted legislative action versus administrative
action. The test for determining whether an action of the
legislative body is in fact legislative or administrative was
set down in the case of Donnelly v. Fairview Park, supra,
where, in the second paragraph of the syllabus, we find the
following;

“2. The itest for determining whether
the action of a legislative body is
legislative or administrative is whether
the action taken is one enacting a law,
~ ordinance or regulation, or executing
or administering a law, ordinance or
regulation already in existence.”

The facts in Donnelly are that the city council of Fairview
Park failed to act upon, and refused to approve, the
decision of the city planning commission, which had
approved an application for subdivision of certain lots in
that city, and the subdivider-owner appealed such refusal
to act to the Common Pleas Court of Cuyahoga County,
such appeal being based upon Chapter 2506 of the Ohio
Revised Code. The Common Pleas Court held that it
had jurisdiction to entertain such appeal, pursuant to
Chapter 2506, in that the city council, in not approving
such subdivision, was not acting in a legislative capacity,
but was acting in a quasi-judicial administrative capacity.
The Court of Appeals reversed; and, upon appeal to the
Supreme Court of Ohio, the court affirmed the trial court,
setting forth the specific holding applicable thereto, in
paragraph three of the syltabus, as follows:

*4 “3, The failure or refusal of a
municipal council to approve a plan
for the resubdivision of land which
meets the terms of a zoning ordinance
already adopted and in existence is an
administrative act, and an appeal from
such failure or refusal to approve lies
to the Court of Common Pleas under
Chapter 2506, Revised Code.”

The court, in the decision of Donnefly, at page 3, 233
N.E.2d 500 thereof, after stating the general principle that
a public body essentially legislative in character may act
in an administrative capacity, stated as follows:

“# * % Of course, the adoption or amendment of a
zoning regulation or ordinance is a legislative act ( Tuber v.
Perkins, 6 Ohio St.2d 155,216 N.E.2d 877), but the failure
or refusal to approve a resubdivision of land coming
within the terms of a zoning regulation or ordinance
already adopted and in existence is an administrative
matter.

“Thus, in the case of Jacobs v. Maddux, 7 Qhio St.2d 21,
23,218 N.E.2d 460,461, it is said in the opinion by O'Neill,
J.:

“This court held in Tuber v. Perkins et al., Board of
Trustees, ™ * * that a Board of Township Trustees may
function as a legislative body, and, when it functions as
such, there can be no appeal from its action.

“Functionally, the action which the trustees took in the
instant case [denial of a petition for incorporation of
a village] is not legislative since it involves merely the
application of existing law to a given factual situation.”

In the case of Myers v. Schiering, supra, the facts are that
the city council of Fairfield adopted a resolution providing
for the granting of a permit “for the use of a part of Lot 62
in the city of Fairfield * * * for the purposes of operating a
sanitary landfill.” The court, after quoting the paragraphs
of the syllabus of Donnelly, as referred to previously herein
stated at page 14 of the opinion, as follows:

“We are of the opinion that the resolution in question did
not enact a ‘law, ordinance or regulation,’ but constituted
the ‘executing or administering a law, ordinance or
regulation already in existence, Consequently, the
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passage of the resolution was not ‘legislative action,” but
was administrative action. As such, it is not subject to
referendum,”

Accordingly, the Supreme Court held, in the second
paragraph of the syllabus, as follows:

“2. The passage by a city council
of a resolution granting a permit
for the operation of a sanitary
landfill, pursuant to an existing zoning
regulation, constitutes administrative
action and is not subject to referendum
proceedings,”

*5 The law as set forth in Donnelly and Mpyers v.
Schiering, supra, was again approved in the more recent
case of Forest City Enterprises, Inc., v. City of Eastlake
(1975), 41 Ohio St.2d 187, 324 N.E,2d 740,

It is indeed often difficult to decide whether a legislative
body, in carrying out its functions of local government,
has in fact acted in its legislative or in its administrative
capacity. There are many fine lines encountered in
separating out, and analyzing, some of the functions and
actions of these legislative bodies, which functions or
actions may, to a varying degree, have the characteristics
of both general areas within which local governmental
entities operate. The reviewing court, in determining
in which capacity the legislative body has acted, must
specifically look to the basic genesis of the authority upon,
or by which the legislative body had acted.

An enlightening statement of the test to be applied which
furtherly expands that as set forth in Donnelly, Myers
v. Schiering and Forest City Enterprises, Inc., is to be
found in 42 American Jurisprudence 2d, Initiative and
Referendum, section 12, at page 660, which is as follows:

“Generally, an enactment originating

a permanent law or laying down

a rule of conduct or course of

policy for the guidance of citizens

or their officers or agents is purely

legislative in character and referable,

while an enactment which simply

puts into execution previously declared

policies or previously enacted laws

is administrative or executive in

character and not referable. If an act
carries out an existing policy of a
legislative body, it is administrative
whether the policy came into existence
in an enactment of the body itself, in
the organic law creating the body, or in
an enactment of a superior legislative
body.”

In the instant case, the ordinance as enacted by the city
council of Westerville, Ohio, was pursuant to the state
enabling act, R. C. 723,04, which law authorizes legislative
authorities of municipal corporations to change names
of, to vacate, and to narrow, streets upon petition. Such
section is as follows:

“The legislative authority of a
municipal corporation, on petition by
a person owning a lot in the municipal
corporation praying that a street or
alley in the immediate vicinity of such
lot be vacated or narrowed, or the
name thercof changed, upon hearing,
and upon being satisfied that there
is good cause for such change of
name, vacation, or narrowing, that
it will not be detrimental to the
general interest, and that it should
be made, may, by ordinance, declare
such street or alley vacated, narrowed,
or the name thereof changed, The
legislative authority may include in
one ordinance the change of name,
vacation, or narrowing of more than
one street, avenue, or alley.”

*6 It has been held that a municipal corporation can
abandon streets and alleys only in the [Illegible text] as
prescribed by statute, and in no other way, Lowisville & N.
R. Co. v. Cincinnati (1907), 76 Ohio St. 481, 81 N.E. 983;
Messinger, et al. v. City of Cincinnati, et al. (1930), 36 Ohio
App. 337, 173 NLE. 260.

All of the sections pertaining to the vacation of a street
or alley by a municipal corporation provide for notice
and hearing of any such potential action by the legislative
authority of the city. R. C. 723.04 provides such vacation
may be provided for only “upon hearing, and upon being
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satisfied that there is good cause for such * * *vacation * *
* that it will not be detrimental to the general interest * *
*» R. C. 723.07 provides for notice by publication where
streets or alleys are to be vacated; and, such section calls
for publication in a newspaper of general circulation for
six consecutive weeks preceding action on such vacation
petition or, where there is no newspaper published in
the municipal corporation, by posting notice in three
public places six weeks preceding such action. All of these
procedures as provided for by statute comply with the
constitutional requirements of notice and hearing, and
arg, by way of the mandatory procedural requirements,
typical of administrative procedures.

The appellee argues the very acceptable proposition
that such procedures, as provided by this act enabling
the vacation of streets and alleys, may be reasonably
compared with the state laws which grant the director
of highways the right to vacate state highways, pursuant
to R. C. 5511.01, and the state law which provides the
county commissioners the right to vacate county roads,
pursuant to R. C. 5553.04, et seq. An interpretation of
these acts and the procedures as contained therein leads us
to the conclusion that they are administrative in nature in
that they provide for notice and hearing, and provide for
administrative appeal of such determinations.

We accept the appeliee's premise that the act of vacating
a street either is or is not administrative, and that the
nature of the act would not change dependent upon the
body exercising such function, We also agree that if the
act is administrative when performed by a board of county
commissioners or the state highway department, it would
also be administrative when performed by the legislative
authority of a municipality acting pursuant to faw. It may
be validly concluded that it is the nature of the act which
determines whether or not it is administrative, not the
label placed upon it, nor the body performing it.

The determination by a municipal legislative authority
as to whether or not to continue to maintain a public

street has within it many administrative determinations,
including the continuing utility and usefulness of such
street to the general public; the degree of continued upkeep
and repair, and the costs thereof; and the desirability
to be relieved of such continued responsibility for the
care of such street or alley; and, whether the vacation of
such street would ultimately inure to the best interests
and welfare of the citizens in the community. It is our
view that such determinations as made by a municipal
legislative body should not be tested or determined
by way ol referendum, but should be tested by way
of an appeal pursuant to Chapter 2506 of the Qhio
Revised Code. Such a review would be based upon the
standards set forth in such chapter as to whether the acts
of the municipal authority are unconstitutional, illegal,
arbitrary, capricious, unreasonable, or unsupported by
a preponderance of substantial, reliable and probative
evidence on the whole record.

*7 It is our belief that the determination as to the
questions of whether the municipality and its people
would be best served by a continuance of the public
use of a street within the city, with the attendant costs
of supervision and repair thereof, requires an informed
judgment and administrative determination by those who
have the knowledge of the current needs, requirements,
and budgetary considerations of the municipality as a
whole, We hold that such determinations are better
reviewed by way of appeal, pursuant to R, C. 2506.04,
rather than by way of referendum as attempted here.

Based upon all of the foregoing, the judgment of the
Common Pleas Court of Tranklin County is hereby
affirmed.

STRAUSBAUGH, P. J,, and REILLY, J., concur,
All Citations

Not Reported in N.E.2d, 1976 WL 189880

End of Document © 2016 Thomson Reuters. No claim to original U.8. Government Works.
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HAMILTON COUNTY BOARD OF ELECTIONS
MEETING HELD
August 16, 2016 AT 10:30AM

. The meeting of the Hamilt‘on County Board of Elections was called to order at
- 10:30am by Chairman Burke, Present were members Mr, Triantafilou, Mr.

Gerhardt and Mr. Faux. Also present: Director Sherry Poland, Deputy
Director Sally Krisel and Dave Stevenson. .

'Chairmaxj Burke noted that proper notice was duly provided as required by

L APPROVE BOARD MEETING MINUTES: AUGUST 1 & 2, 2016

Mr. Triantafilon made a motion to approve the Board meeting minutes from

August 1 & 2,2016; Mr, Faux seconded. The motion passed unanimously.

The Provisional Ballot report and staff recommendation was presented to the
Board based upon bipartisan review in accordance with the Secretary of State

 Directive and Board policy. The staff recommendation was as follows;

Accept 30

Reject 12
Not registered: 11
Voted wrong precinct/wrong location: 1

My, Triantafilou made a motion to accept the staff recommendation and

approve the Provisional Ballot Summary report; Mr. Faux seconded. The
motion passed unanimously,

HI. AUGUST 2, 2016 SPECIAL ELECTION BALLOT REMAKES

There were no ballots required to be remade




The list of Questions and Issues for the November 8, 2016 General Election
was preserited to the Board. Staff recommended the Board separate the City
of Norwood proposed ordinance regarding marijuana from the list of
Questions and Issues and approve the remainder of the list.

Mr. Triantafilou made a motion to accept the staff recornmendation to
separate the City of Norwood proposed ordinance from the list and certify the
remaining items to the November 8, 2016 General Election Ballot; Mr, Faux
seconded, The motion passed unanimously.

A discussion regarding the City of Norwood proposed ordinance followed.
The Board was advised that the ballot language which was proposed in the
ordiniance was submitted to the Ohio Secretary of State; the Secretary of State
returned the language to the BOE with instructions to consult with the
Hamilton County Prosecutor’s office. The relevant information was then

- forwarded to the Prosecutor’s office and an opinion was issued. It was
discussed that the legal opinion was an attorney/client communication and
may not be released without expressed permission by the Board.

Mr; Trian‘tafilou made a motion to waive the attorney/client privilege as it
relates to this legal opinion from the Hamilton County Prosecutor’s office;
Mr. Faux seconded, The motion passed unanimously.

Mr, Stevenson summarized the legal opinion to the Board. As the proponents
of this legislation were previously unaware of this development, it was
suggested that this issue be tabled to provide them the opportunity to speak
with counsel. The Board agreed to hold a special meeting on Monday, August
22, 2016 for the purpose of addressing this issue,

Mr. Triantafilou made a motion to certify Judge Lisa Allen and Mr. Michael
Mann to the 2016 General Election Ballot; Mr. Faux seconded. The motion
* passed unanimously,



T

The Board discussed the petition filed by Carolyn Smiley-Robertson to fill an
unexpired term on the Evendale Village Council. The vacancy was created in
September, 2015, Pursuant to the charter of the Village of Evendale, the
election to fill the unexpired term shall take place at the “next” general
election. In this situation, the vacancy occurred too late to be included in the
November, 2015 General Election. Ms, Smiley-Robertson filed her petition
under the-assumption the vote to fill the unexpired term would be in the
November 2016 General Election. The Board 'was advised by Mr. Stevenson
that pursuant to law, Municipal Elections are to occur in odd numbered years
and therefore the “next” general election for this unexpired term will be
Noveniber 2017, Mr. Stevenson advised Staff to reject the petition, Mr.
Burke stated for the record that hie was the law director for the Village of
Evendale and as such was aware of this situation, He stated that an Evendale
Charter Amendment was on the November 2016 ballot which would clarify
the wording of the Charter to specify the next “Municipal” election.

Mr. Triantafilou made a motion to follow the advice of counsel and reject the
petition for the 2016 General Election; Mr, Faux seconded, Mr. Burke —
abstain; Mr. Triantafilou ~ aye; Mr, Faux ~ aye; Mr. Gerhardt —aye. The
motion carried,

VII, CERTIFY

The Board entertained various questions and discussions while waiting for the
results of the August 2, 2016 Special Election to be tabulated.

Mr., Triantafilon made a motion to stand in recess; My, Faux seconded. The
motion passed unanimously,

Mr, Triantafilou made a motion to return to session; Mr. Faux seconded, The
motion passed unanimously.

The results of the August 2, 2016 Special election were presented to the Board.
Mr. Triantafilou made a motion to certify the results; Mr, Faux seconded.
The motion passed unanimously.
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~ There being no further business to come before the Board, Mr, Triantafilou
- made a motion to adjourn; Mr. Faux seconded, The motion passed
unanimously.

APPROVED:

DATE: __ \64?7{)1[6%{\-&1' [3,20/g

DIRECTOR:
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HAMILTON COUNTY BOARD OF ELECTIONS
MEETING HELD
August 22, 2016 AT 8:30AM

' The meeting of the Hamilton County Board of Elections was called to order at

8:30am by Chairman Burke, Present were members Mr, Triantafilon, Mr.
Gerhardt and Mr, Faux, Also present: Director Sherry Poland, Deputy
Director Sally Krisel and Dave Stevenson.

Chairman Burke noted that proper notice was duly provided as required by

O.R.C. 121.22.

NANCE (BY PETITION) CITY OF

The Board heard the matter of the City of Norwood Ballot Issue: Proposed
Ordinance (by petition). A transcript of the proceedings is attached hereto,

Mr. Brice Keller, Keller Law Office LLC, presented on behalf of the

 petitioners, Mr, Keller read a prepared statement, attached as reference, and

provided a testimonial statement to the Board.

~ The Board also heard testimonial statements from the following proponents of

the issue:
Chad Thompson, Resident of the State of Ohio; not a resident of the City of

Norwood
Amy Wolfinbarger, Founder, Sensible Noxwood; Resident of Norwood

- Jason Durham, Resident of Michigan, formerly Ohio resident

Mr. Timothy Garry, Assistant Law Director, City of Norwood Department of
Law presented on behalf of the City of Norwood. Mr. Garry presented a
prepared statement, attached as reference, and provided a testimonial
statement to the Board.

Upon hearing the statements and questioning the speakers, the Board sought
counsel from Mr. Stevenson. Mr. Stevenson’s opinion statement is attached
as reference.
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Mr. Triantafilou moved and Mr, Faux seéconded a motion that the matter not
be certified to the November ballot because it attempts to create a new felony
law which.is beyond the power of the City of Norwood to enact and becanse it
includes administrative directives instructing the Norwood police and city
attorney how to enforce existing Ohio law. The motion passed unanimously.

There being no further business to come before the Board, Mr. Triantafilou
made a.motion to adjourn; Mr. Faux seconded. The motion passed
unanimously. :

APPROVED: |,
DATE: w2

CHAIRMAN:

/ :
%W‘??f e sz-w:
TIMOTHY M. BURKE
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To: Hamilton County Board of Elections
Date: Ang 22, 2016 :
RE: Sensible Norwood Initiative Petition

To Whom It May Concern:

1, Michael Brice Keller, of Keller Law Office LLC, have been retained by petitioners of
the Initiative Petition “The Sensible Marihuana Ordinance.”

In response to “opinion” submitted/presented by Counsel/Assistant Prosecuting
Attorney, David T. Stevenson, petitioners assert the following as dispesitive information
requiring inclusion on the November 8, 2016 Ohio Ballot, as presented to the citizens of
Norwoad.

Concerning the assertion that the proposed ballot language is “misleading and does
not accurately reflect the substance of the issue to be voted upon,” this is a common
challenge and remedied by a simple hearing where petitioners and Board of Elections may
resolve.any confusion as to the language. The Proposed Language in the case at issue is,
however, not deficient as proposed because it is substantially similar to language presented
in a similar successful petition and substantially similar to language presented in other
local petitions,

As tothe deficiencies cited as First and Second, Petitioners present the following
responses...

First, any deficiencies.as to whether the municipality may adjust, amend or affect
felony level laws are subject to-a severability provision in the Initiative itself, (r)
Severability. The sections of this ordinance are severable, The invalidity of a section shall
not affect:the validity of the remaining sections. Invalid sections shall be revised to the
minimum extent necessary to maintain validity and enforceability.

This requires the conclusion that the initiative remains without the offending
language. Further, in the present case, the issue as to effect as to reducing felonious
exposure for citizens is subject to ongoing litigation in other jurisdictions in Ohio.
Additionally, upon information and belief, as to where similar adjustments to felony issues
have been included, the main thrust concerning misdemeanor decriminalization remains in
effect.

Interestingly, State ex rel. Watker v. Husted, 2015-Ohio-3749 speaks direct]y to this
issue as part of its holding in declining authority to both the Board of Elections and the

- Secretary of State in an important regard. Walker states at paragraph 15 that “this

authority to determine whether a ballot measure is within the scope of constitutional
power of referendum (or initiative) does not permit election officials to sit as arbiters of the

legality or constitutionality of a ballor measure's substantive terms.” Jd, 15 Thisis

Michael “Brice” Keller, Attorney at Law, OH Bar # 0090210
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controlling guidance from the Supreme Court concerning the issue of inclusion of the felony
issues in the ballot language. If there were an offending provision not cured by severability

- it remalns that neither the Secretary of State or Board of Elections would stand to withhold,
_ placement on the ballot for that reason, because it is entirely a question of illegality or

constitutionality that is at issue.

Second, the presentation of “administrative vs. legislative” discussions in the
present case are substantially strained. The main thrust of the petition i plain on its face
and in effect. To this end, the initiative contains proposed ballot language identifying the
same to wit: .."by lowering the penalty for rmarijuana to the lowest penalty allowed by
state law?”

It is clear that the lowering of a penalty is the function of the initiative and that
effect is whelly legislative. The inclusion of administrative guidance as to how, by what
means, or other issues to effect the legislative end are incidental. The “Walker” case

 referred to by Attorney Stevenson, upon cursory inspection is one concerning “fracking”
- which discussed “administrative vs, legislative” because of Husted’s claim toncerning the
- exclusive regulatory authority of the Ohio Government of the Gas and Oil Industry. State ex

rel. Walker v. Husted, 2015-Ohio=3749. This however is all discussion and not the holding
as it was decided on alternative grounds. Id. discussion at §16- 18, alternative basis 122,

- holding at 24-25. The Walker case rested on a deficiency as to providing for a form a

government.and procedural or technical defects. Id. at  24-25,

As to the test, so cited by Attorney Stevenson, it begins, “The test for determining

- the action of a legislative body is”... | propose to point out that this is a test for

determinationsas it relates to actions of a legislative body, as opposed to the determination
of actions as it relates to a petition, initiative, or referendum, the latter type fundamentally
requiring administrative components to have effect,

Of note is the case of Donnelly v. City of Fairview Park, 13 Ohio St. 2d 1 (1968) in
which the Supreme Court did identify administrative action where there was action by
trustees In.denying a petition for the incorporation of a village. See Donnelly v. City of
Falrview Park, Herethe initiative petition, The Sensible Marihuana Qrdinance, repeals,
replaces, modifies, and /or enacts changes in particular sections of the local code. This is on
its face legislative.

I propose for analysis that if the petition was to establish a ho Parking Zone, that the
petition would undoubtedly contain some administrative discussion s to that the law
would berecorded, that an employee would be directed to place a sign and even. possibly
that someone would be directed to make resources available, In any event, the function
would belegislative in prohibiting an activity. Conversely, a petition that required the
Town Council to approve a building permit would be administrative. | hope that we can
consider both {ssues resolved, but further we remain prepared to more properly present

|argumentsto.the court on these{ssues.

Michael “Brice” Keller; Attorney at Law, OH Bar # 0090210
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On behalf of the petitioners of The Sensible Marihuana Ordinance of N orwood, we
humbly request that the question of whether Norwood should adopt The Sensible
Marihuana Ordinance be presented at the November 8, 2016 election. Counsel for
petitioner;s,_\ﬁequestsoppor_tunityto.pre;pare, review, and discussin more detail any issues
related to Attorney Stevenson’s concerns “First” and “Second” should those concerns not
have be addressed and disposed of by this letter,

As to the proposed ballot language, petitioners are prepared to discuss and resolve

any issues as your earliest convenience.
All Tge Best,

Michael Brice Keller
Attoiney at Law, 90210
Keller Law Office LLC
BriceKellerLaw.com
Brice@BriceKellerLaw.com
765-760-1344
937-938-6585 lax

Michael “Brice” Keller, Attorney at Law, OH Bar # 0090210
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ASSISTANT LAW DIRECTOR HETeRaE
Aungust 22, 2016
By hand delivery
Hamilton County Board of Elections
824 Broadway Street

Cineinnati, Ohio 45202
Re: Sensible Norwood Initiative Petitions
Dear Members of the Board:

Thank you for the opportunity to summarize the Norwood Law
Department's electoral concerns about the Sensible Norwood Initiative Petitions
which were filed inthe City of Norwood's Auditor's Office July 20, 2016, In
addition to our electoral concerns, the Law Department also has grave
constitutional concerns, about the contents of the ordinances proposed in this
initiative, but we believe those constitutional concerns will be addressed through
civil litigation if the initiative is placed on the batlot and passes, so they will onlybe
addressed, in passing, here,

1, Problems with the Question posed to Yoters. The Law Department
<questions the truth of the proposed question posed to voters:

"Shall the City of Norwood adopt the sensible marijuana ordinance which
protects individual citizens's rights and saves taxpayer's money by lowering
the penalty for marijuana to the lowest penalty allowed by state law (emphasis

added)?"

a. Repealing the City of Norwood’s current ordinances prohibiting the use,
possession and sales of marijuana in Norwaod wonld not save taxpayers any
money. Rather the Norwood Police could, and probably would, simply charge
criminal offenders under the Ohio Revised Code, which would likely reduce the
amount of fines and court costs conting into the Norwood Mayor’s Court, for
example. Charging marijuana possession and trafficking crimes solely under the
Ohio Revised Code, would requite ¢ourt appearances in the Hamilton County

1 _
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Munieipal Court, reducing the convenient access to Courts for many aceused
peoplewho could othervrise contest the charges against them in the Norwood
Mayor’s Court, rather than in the Hamilton County Municipal Court, which sits in
Cincinnati, ete. In addition, it would likely take on-duty officers who would have
to appeat in the Hamilton County Municipal Coutt, which normally cannot resolve
contosted cases as quickly as does the Notwood Mayor’s Court, away from their
duties to patrol Norwood streets, and to respond to calls for service within the City
of Norwood, longer. In addition, it would likely require at least.as much police
officer overtime as currently required to enforce Norwood’s marijuana prohibitions
in the Norwood Mayor’s Court, probably more,

b. Thepenalties proposed by this.ordinance are not, in fact, allowed by state
law. Therefore, taxpayer's money would not be saved, In addition, there will be a
high likelitood of civil litigation to the Common Pleas, Court of Appeals, and
possibly Supreme Court of Ohio levels, probably requiring the involvement of not
only the courts, but also staff attorneys from the Ohio Attorney General’s Office,
possibly the Hamilton County Prosecutor’s Office, almost certainly the City of
Norwood’s Law Department, and/or special counsel for those entities, and the
payment of court costs, probably by the City of Norwood.

a, Specifically, Section 513.15(e), page 11, reads “No person shall
knowingly cultivate or manufacture marihuana. The penalty for the offense
shall be as follows:™ Orie problem with the proposed ordinance is that nothing
follows the colon, so this sentence about the penalty is incomplete, so it makes
Nno sense,

b. Section 513.15(k), page 12,has the same problem as Section
513.15(e). 513.15(k) reads: “No person shall possess, sell, manufacture or use
marihuana or hashish paraphernalia. The penalty for the offense shall be as
follows:” The problem with this subsection is that nothing follows the colon,
8o this sentence about the penalty is incomplete, and makes no sense.

2




her than legislative, directing cit offciﬁais.and__fﬁéérsi
authorized by the Ohio Revised Code as to how they must do their jobs.

a. Section 513.15(m) of the proposed ordinances says:

"No Norwood police officer, of his or her. gent, shall report the possession,
sale, distribution, trafficking, control, use or giving away of marihuana or
hashish to any other authority except the Norwood City Attorney; and the
City Attorney shall not refer any said report to any other authority for
prosecution or for any other reason." '

All Norwood Police officers, the Norwood Law Directfor and the Assistant
Law Director have all taken oaths to uphold and defend the constitutions of
the United States and the State of Ohio, the laws of the United States, the
State of Ohio, and the City of Norwood, At ordinance purpotting to
prohibit them from reportinig crimes, including felonies to other law
enforcement authorities for investigation and prosecution would be an
improper exercise of administrative power. This provision would purport
to prohibit both the Norwood Police and the Norwood Law Director from
reporting felony drug trafficking conduct to the Hamilton County
Prosecutor's Office, the Hamilton County Grand Jury, the Federal Bureau
of Investigation or the DEA, or the United States Attorney.

The City of Norwood's Law Department supports and defends the Ohio

Constitution, including Axt, II, §1f which says:

“The initiative and referenduii powers are hereby reserved to the people of
each-municipality on all questions which such municipalities my now or
hereafter be anthiorized by law to control by legislative action; such powers
shall be exercised in the manner now or hereafter provided by law."

3



However, legislatively intetfering with Norwood Police officers' and City
Attorneys' administration of the law, is not a power which is reserved to the people
of a municipality. '

_ - Large portions of a similar ordinance passed by referendum in the City of
Toledo, Ohio have been found unconstitutional.

On February 23, 2016, Judge Dean Mandros, of the Lucas County Court of
Common Pleas, in a civil case captioned State of Ohio, et al. v. City of Toledo,
Case No. G-4081-CI-2015-4290-000, granted the State of Ohio, ¢t al.’s request for
declaratory and permanent injunctive relief, finding and declaring several sections
of the erdinance that established the Sensible Marihuana Ordinance, to be in
conflict with.the general laws of the State of Ohio, and unconstitutionsl,
unenforceable, without effect and null and void. Toledo’s Sensible Marihuana
Ordinance appeats to have similar provisions to those found in the Notwood
Sensible Marihuana Ordinance. The Court permanently enjoined Defendant City
of Toledo and the City of Toledo Law Director from enforcing, observing, or
complying with specific Ordinance provisions. An interveior named Chad M.
Thompson is appealing Judge Mandros’s decision to Ohio’s Sixth Cireuiit Court of
Appeals. Ihave attached a pdfof the relevant pages:of the Lucas County Court of
Appeal’s docket essentially statirig Judge Mandros’s orders.

Qur specific concerns about the legality and constitutionality of The
Norwood Sensible Marihuana ordinance initlative, include, but are not limited to,
section §13.15 Marthuana Laws and Penalties sections (b)(2) and (3)(page 10); (d)
(2) and (3), (&), (1)(2) and (3), (g)(page 11),and G)(1) (m)oXg)(s)(pago 12). Some
of our specifie concerns are based on the reasoniing of the Oliio case law to which
Judge Mandros ¢ited in his rulings against the City of Toledo’s Sensible Marihuana
ordinance.

The proposed ordinance is 16 pages long, and is loaded with mistakes,
misstatements, and other problems. This Board would not do the peoplé of the
City of Norwood any service whatsoever, to simply place this initiative ordinance
on the ballot and hope that the voters can sort it out. Thisinitiative petition shiould
be corrected so that it does not misstate law, misstate facts, or interfere with the
administrative discrefion of sworn police officers and city attorneys, who not only
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have the duty to enforce Norwood ordinances, but also the Ohio Revised Code, the
United States Code arid the Ohio and United States Consitutions.

If you have any questions or comments regarding this matter, please feel
free to contact our office or the City of Norwood's Law Department at 458-4585.
Thank you,
Sincerely,
NORWOOD LAW DIRECTOR
By: l Mm&h /? Gana,

Timothy A, Ghrry, Jr. 7/
Assistant Law Director

pe: Keith D. Moore, Esq., Law Director
Hon. Thomas Williams, Mayor
Norwood City Council
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127772015 1 fitle ; ORD:ORDER
The Ohio Supreme Court held in McNary v. State, 128 Ohio
8. 497,191 N.E. 733 (1934), at paragraph onie of
syllabus, that “[4] statute is not-a criminal statute
unless a penalty is provided for its violation," See
also, Staté v. Kosloff Fisheries, 1960 Olio Mise, Lexis
230,86 Ohio L, Abs, 442, 174 N.E.2d 640 ("A statute
creating 4 penal offense and which contains no penelty for
its violations, ias been held not enforceable.”); State v.
Knecht; 21 Ohio Misc, 91, 253 N.E2d 324, 1969 Ohio-Misc,
Lexis 247.(*It is fundamental that a criminal statute is
ofno forsednd effect ifno penalty whatever is provided
for its violation ¥ * * ") State v, Schoepf, 17 Qhio
Dec:671,1907 Ohio Mise. Lexis 158.
It is ORDEREI that the parties shall have until December
; 31,2015, to-submit briefs addressing what impact, ifany,
P the above caselaw has on the positions saised in their
; previously-filed briefs,
/81 JUDGE DEAN MANDROS
PARTY : -

12/1/2015 2 Title’y BVT{ORDER FILE & JOURN EFF6/13
' E JOURNALIZED 12-8-15

PERTAINING TO: IT I$ ORDERED THAT THE PARTIES SHALL HAVE
UNTIL 12-31-15 TO SUBMIT BRIEFS ADDRESSING WHAT IMPACT I
ANY THE CASELAW HAS ON THE POSITIONS RAISED TN THEIR
PREVIOUSLY FILED BRIEFS
Sent via omall to P-3's attomey on 2015-12-08 11:26:07 AM:
KEVIN A, PITUCH
kp it‘uc.h@éot[ucaSi.Oh U8
Sent via email to D-1's attomey on 2015-12-08 11:26:07 AM:
ADAM W, LOUKX
adam loukx@toledo.oh.gov
Sent via email to P3% attorney on 2015-12-08 11:26:07 AM:
EVY M, JARRETT
ejarrett@co.lucas.ohius
Sent via email to. P-I’s attorney on 2015-12-08 11:26:07 AM: .
MICHAEL L STOKES
thichacl stokes@ohioattorneygeneral gov
Sent via-email to P-1's'attorney on 2015-12-08 11:26:07 AM:
FREDERICK D NELSON
frederick.nelson@ohioattorneygeneral.gov
Sent.via email to P-1's attorney on 2015-12-08 11:26:07 AM:
BRIDGET E COONTZ
bridget.cooniz@ohioattomeygeneral gov
PARTY : P1.- THE STATE OF OHIO EX REL OHIO ATTORNEY GENERAL

12/8/2015 1 Title: MIS;CRTROOM SENT ORDINARY MAIL
' COPY OF ORDER FILED 12/7/15 MAILED TO:
CHAD'M THOMPSON
4936 SWANBROOK CT
TOLEDO OH 43614
RITA B PERKINS
2110 SOUTH AVE
TOLEDO OH'43609

FE————
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1/4/2016
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Clerk of Courts Dockel,
PARTY : -

Title : PLD:RESPONSE
TOORDER FILED ON 12/7/15 BY DAVID A DANIEL

PARTY ;-

Title : PLD:BRIBF

DEFENDANTS BRIEF PURSUANT TO COURT ORDER OF 12/7/2015
PARTY: 1 - CIT'Y OF TOLEDO

Title s PLD:RESPONSH

PLAINTIFFS RESPONSE TO COURT INQUIRY OF DECEMBER 72015
PARTY :P1 - THE STATE OF OHIO EX REL OHIO ATTORNEY GENERAL

Title : PLD:NOTICE WITHDRAWAL COUNSEL .
NOTICE OF WITHDRAWAL OF CO-COUNSEL FOR PLAINTIRF
PARTY : P1 - THE STATE OF OHIO EX REL OHIO ATTORNEY GENERAL

Title.: PLD:RESPONSE

TO ORDER FILED ON 12-7-15 BY CHAD M THOMPSON
PARTY ¢~

Title ; PLD:RESPONSE

TO ORDER FILED ON 12-7-15 FILED BY BRYAN T KOTH
AMENDED FILING

PARTY : -

Title:: PLD: ANSWER
TOORDER BY CHAD M THOMPSON
PARTY : -

Title : ORD:OPINION ISSUED SEE JE

Identified provisions of the recently-enacted Toledo
Sensible Marihuana Ordinance ("Ordinance") conflict with

state.general laws by eliminating criminal penalties for
possession and trafficking of marihuana and hashish,
converting state law félony offenses involving Schedule
11,1V, and V drugs into third-degree misdemeanofs, and
prohibiting law enforcement officers from reporting felony
drug law violations to anyone empowered to prossoute them,
Inaddition, the Ordinance ptovisions ars fundamentally
nugatory « mere bruta fulmina - as they prohibit
crinifial'condiict butimpose no penalty. Accordingly,
these Ordinance provisions are unconstitutional and
unenforceable, and Plaintiffs' Motion for Preliminary
Injunction musi’be granted....

JOURNALBNTRY

It is ORDERED that Plaintifis’ Motion for Preliminary
Injunction is GRANTED. The Court hereby pteliminarily
enjoins Defendants the City of Toledo and City of Toledo
Law Director Adam Loukx fiom enforcing, observing, or
complying with the provisions vf'the City of Toledo'’s
newiy adopted drug orditiahce (the "Sensible Marihuana
Ordinance") that establish Toledo Municipal Code Sections
513.15(), 513.15()(x), 513.15(b)(3) and (d)(3), and
513.03,

This Preliminary Injunction Order shall continue in full
force and effect, unless modified by fuither order of this
Cowrt, until 4 final judgment is entered on the merits of

thigaction, Pursuant to Giv.R. 65(C), and in Jight of the
-nature of this case, no'bond or other security is
réquired, and this Preliminary Injunction hias immediate

eifeet.

Tt is further ORDERED that all sybmissions filed in this
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2/12/2016

2/22/2016

2/23/2016
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cdse by Brian Thomas Koth, Rits E. Perking, David A,
Dariiel, and Chad M. Thompson shall be stricken fiom the
record,

(See Opinian and Joual Entry for full text)

/s/ Judge Dean Mandros

PARTY: -

Title : BVT:OPIN & JE FILED & JOURN
E-JOURNALIZED 2/16/16

PERTAINING TO PLTFS MOTION FOR PRELIMINARY INJUNCTION IS
GRANTED

Sent via cmail to P-3'sattomey on 2016-02-16 02:38:03 PM:

KEVIN A, PITUCH

kpituch@co.lucas.ohus

Sent via email to D-1's attorney on 2016-02-16 02:38:03 PM:
ADAM W, LOUKX

adam.’loukx,@to‘lbdo.oh.gov

Sent via.entdil to P-3s attorney on 2016-02-16 02:38:03 PM:

EVY M. JARRETT

¢jatfett@co.lucas.oh.us

Sent via email to P-Is attomey on 2016-02-1602:38:03 PM:
MICHAEL L. STOKRS

‘michasel.stokes@ohiodttomeygeneral.gov

Sent viaemailto P<I's atforney on 2016-02-16 02:38:03 PM:
FREDERICK D'NELSON
Hederiok.nelson@ohioattomeygeneral.gov

PARTY : Pl - THE STATE OF OHIO EX REL OHIOQ ATTORNEY GENERAL

Title : PLD:STIPULATION

OF SUBMISSION FOR FINAL RESOLUTION (BY ALL PARTIES) AND
PROPOSED ORDER(SUBMITTED BY PLAINTIFES)

PARTY 1~

Title : PRO:JUDGMENT ENTRY GRANTED

This matter comes before the Court on the record as
submitted by the parties and on Plaintiff request for
final declaratory selief and permanent injunction. The
Court having reviewed fully the arguments and other
submissions‘in this matter, in keeping with.all applicable
legal standards, and for reasons including those exjressed
inits Opinion and Joumal Entty of February 12, 2016,
determiines that Plaintiffs have demonstrated under the
applicable law of this State that they are entitled to the
relief they seck, Plaintiffs have shown by clearand
coivineing evidence that injunction is necessary to
provent ineparable harm and that they lack an adequate
remedy at law, that no third party will be unjustifiably
hatmed by petmanent injunction, and that the public
interest is adrved by such injunction.

JOURNAL ENTRY

The Court enters judgtient in fav or of Plaintiffs and
against Defondants on each count of Plaintifls' Complaint
and GRANTS Plaintiffs' request for declaratory and
petmanent injunctive relief.

The:Court finds and declares that the provisions of the
City of Toledo'snewly adopted drug ordinance (the
"Sensible Marihuana Ordjnance") that establish Toledo

Municipal Code Sections §13,154), 513:15(e)-(a);

(d)(3), and-513.03 (tothe extent tliat

is Section reaches State flony drug offerises) ard in
conflict with the generil laws of the State of Olilo are
uneonstitutional, unenforceable, without effect, and null




816/2016 Clark of Courts Docket
: anid void.
The Court hereby permanently enjoins Defendant the City of
Toledo and the City of Toledo Law Director from enforcing,
observing, or complying with those specified Ordinance
provislons as recited above. This Permanent Injunction has
immiediate effect.
This is a final and appealable Order; and there is ho just
cause for dilay.
/s/ JUDGE DPEAN MANDROS
PARTY : -

2/23/2016 2 Title : CLS:JUDGMENT FOR PLAINTIFF
PARTY;-

2/23/2016 4  Title: EVI.LE. FILED & JOURNALIZED
EJOURNALIZED 2/25/16
PERTAINING TO JUDGMENT GRANTED IN FAVOR OF PLTFS
Sent viaemail to P-3's attomey on2016-02-25 02:12:33 PM ;
KEVIN A, PITUCH
kpituch@eo.lucas.oh.us
Sent via email to D-I's attorney on 2016-02-25 02:12:33 PM:
ADANM W, LOUKX
adam.loukx@toledo.oh.gov

+ Seit via emoil to P-3's attomey on 2016-02-25 02:12:33 PM:

EVYM. JARRETT
ejatrett@eo.hicas.oh.us
Senit vid email to P-1's attomey on 2016-02-2502:12:33 PM:
MICHAEL L STOKES
midhael.stﬁké‘s@dhio_att'omeygeneral.g‘ov
Sent via.email to P-1's attomey on 2016-02-25 02:12:33 PM:
FREDERICK P NELSON
federd clc.nels.on@dhigattorncygcneml.gav
PARTY : Pl ~THE STATE OF OHIO EX REL OHIO ATTORNEY GENERAL

3/24/2016 1 Title: PLD;ENTRY OF APPEARANCE
OF CQUNSEL FOR INTERVENOR CHAD M THOMPSON
(EDWARD J STECHSCHULTE)
PARTY : -

3/24/2016 2 Title: SRV:COPIES MAILED
= EDWARD I STECHSCHULTE ATTORNEY ON RECORD FOR INTERVENOR
APPELLANT CHAD M THOMPSON, MAILED NOTICE OF APPEAT, DOCKETING
STATEMENT AND PRAECIPE TO:
FREDERICK I NELSON
30 BEAST BROAD STREET
FITHFLOOR
COLUMBUS OHIO 43215
MICHAEL I; STOKES
ADAM W LOUKX
ONE GOVERNMENT CENTER
TOLEDO OHIO 43604
KEVIN A PITUCH
711. ADAMS STREET
2ZND FLOOR,
TOLEDO OHIO 43604
EVY MJARRET
700 ADAMS STREET
TOLEDO OHIO 43604
3/24/2016 . 3 Title: PLD:NOTICE OF APPEAL FILED
= BY INTERVENOR CHAD M THOMPSON
PARTY 1 -




The proposed ballot language Is misleading and does not accurately reflect the substance of the issue to
be voted upon. This s secondary, however, to deftclanclas in the petition itself which render it ihwvalid.

Flrst:

4, 230 N.E.2d 347, 348 (1967), A municipality may make the violations of fts ordinances misdemeanors.
- R.C. 715.67. The Inittative petition purparts, while it prohiblts penaltles for such violatlons, to creats
classes of crimes that are denominated as felonies (and-are In fact felonfas under Ghlo and federal law).
See proposed sectioh §13.15 (b)(3), (d)(3), {7}(3) and (i}. As Ohio munlcipalities have no authority by
ordinance toanact and punish felonles, the initlative petition is outside the authority granted
muntcipalities under the Ohlo Constitution,

Sécond;

Section 513.15{m) of the proposed ordinance is entirely administrative and not legislative in nature,
Section 1f, Article Ji of the Ohio Constitution authorizes inltiative ang referendum power only on those
- questions that municipalities “may now or hereafter he authorized by law to control by legistative
“action.” (Emphasls added:) “Conversely, ‘folursuant to Section 1f, Article Il of the Ohio Constltution,
- actions taken by am unicipal legislative body, whether by-ordinance, resolution, or other means, that
_constitute gdministrative action, are not subject to [initlative or] referendum proceedings.” State ex rel,
Citizen Action for u Livable Montgornery v. Hamiiton Cly. Bd. of Elections, 115 Ohio 5t.3d.437, 442-43,
-2007-0hl0-5379, 875 N.E.2d 902, 80809, 19 34-36 (2007); see also: Buckeye Community Hope Found, v.

Cuyahoga Falls, 82 Ohio §t.3d 539, 697 N.E.2d 181 (1998), The test for determining whether the action

'drdinan'ce or regulation, or executing or administering a law, ordinance or regulation already in
existence, /d,

513,15(m) prohibits Norwood police officers and their agents from reporting the possession, sale,
di_Stributlon,-t‘rafﬂcking, control, use, or giving away of marihuana or hashish to any authority byt the

Clty Attorney, and f_urther_pro_h[bits the City Attorney from referring any report toany other authority
for‘pros_ec_ut_ion. Under Ohio law, city law directors have broad discretion as to what matters will be

Elections.officials, in this case the Board, "serve as gatekeepers, to ensure that only those measures that
actually constitute initlatives or referenda are placed on the ballot ” State ex rel, Watker v Husted 144
Dhﬁfo.St;3d'36-l, 2015-0hlo-3749 at: {13}. Boards have discretion to determine which actlons are
administrative and which are legisiative, fd.




. From: Dave Stevenson [mallto;Dave.Stevenson@hcpros.org]

Sent: Tuesday, August 16, 2016.9:04 AM
To: Poland, Sherry
Subjecti 00496048,docx

Sharry

Here Is a clean copy of the opinfon In the emall | sent yesterday.

. David T, Stevenson
~Assistant Proseouting Attorney
280 East Ninth Strest, Suite 4000
Cinginnati, Ohio 45202
(513) 948-3120
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HANILTON COUNTY BOARD OF ELEGTIQNS

AUGUST 22, 2016 BDARD MEETING
824 BROADWAY, THIRD FLOOR
COMMENCING AT 8:30 A M.

APPEARANCES :

TIMOTHY M. BURKE, £3Q., CHAIRMAN
‘CALER FAUX

CHARLES H, GERMARDT, Y11, Esq.
DAVID STEVENSON, ESQ.

ALEX M. TRIANTAEILOY, E3q,
SHERAY :POLAND, DIRECTOR

SALLY KRISEL, DEPUTY DIRECTOR
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1t May Concern: I, Wichasl trtce Kellar,
of Keller vaw 0ffice, havi been retained
by the patitioners of the mitigrive
patitdan, The Sensilile Marijuana
ordinance.

In response to an opinfon submitted
or piesented by Counsel, Assistant
Prosecuting Attorney, tavid Stevanson;
the petitioner does assert the follewing
a$ dispositive information requiring
Anclesion an the Navesibar 8, 2018 ohie
Ballot, as presentad to the citizens of
Nofwood,

Cohcerning the assertion that the
Propused ballot Tanguags is mislaading
and does not accurately reflact the
substancé of the issue to be voted upon,
this 1s a commen chaiiénge and remedied
by a simple Hearing where patitionars and
Board of Elections may resolve any
confusion as to the Tahguage. The
preposed language i the case at Tssue
15, however, not deficiént as propased
becduse it 15 substantially sinf1ar to

Tanguage presented in a similar

UORNING SESSION, AUQUSE 22, 2016

CHATRMAN BURKE: We will call this
meeting of the HamiTton Coinry Board of
Elections to order, Proper rotice has
bgen. given as required by the ohio
sunshine Act.

The only purpose for this meating
today 1s to consider the proposéd ballot
Tssug, which is an Tnitiative petition to
place THE proposad ordinance on the
ballot in tha City of Mopwood that would
dea’ with marijuana.

I do you understand Mr, Brice
keller 1s here as counzél for the
petitioners. And it's probdbly
appropiiate to hear'fnﬁm'thé petitioners
first,

MR, STEVENSON: X would agree.

CHATRMAN BURKE: Mr, Keller.

MR+ KELLER: I have prepaited a
statement that I'1Y read and go through,
bur I have copfes for qveryono. HMay 1t
pléase the Court?

CHALEMAN BURKE: pleaso.

MA, KELLERI I'l].bgan. To Whom

WO S KA W A

D B e Y L T
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shccessful perition anﬁ substantially
similar 1n language presented in ether
local petitions,

As to the defictencias clted as
£irst and sécond, petitioners present the
folloWing responses: First, any
deficiéncies a3 to whether the
municipal{ty may adjust, anend, or affect
falony Tevel laws are subjéct to
severabilicy provisfon in the Inftiative
Ttself - s0 if you refer to ry,
Saverability. The sactiens of thig
ordinance ara severable. The invalidicy
of the saction shall ngt afface the
validity of the remaining sections, and
Invalid sections shall be revised to the
mininum extent necessary to malntain
validity and enforceaiviity.,

This requires the conclusion that
the inftiative ramains without the
offending laiguage. Further, fn the
prasent case, the I1ssue is to the gffect
as to reducing felonious exposure For
¢itizens s subject to ongoing Titigation

in othar furfsdicrions in Ghio.
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Aﬁﬁttibn#1ly. upon 1nformatfon and
belief, as to where similar adjustments
te felony issues have been included, the
m&ih thrist concerning misdesdangr
decriminalization remains ¥n effect.
Interestingly, walker v Husted,

“gpeaks #rectly to this issue as part of

Tts kolding 1n decl{ning authority to
both the Board of Elgckions and the
sacretary of State, and in an important
regards Walker staves at paragraph 15
‘that "thiy authority to determine whather
@ ballot measure 1s within the scope of
constitutional gower or refarendum or
inftiative does not permit elaction
officinls to sit as arbitrators --
arbiters of the Tepality or
costitutionality of the ballet maasure's
substantive terms,

This 15 controlling guidance from
the Supreme Court congerning the issue of
Tnelusion of the felony fssues in the
ballot langvage, 3§ there wore an
offending provisfon not curad by
severabitity, 1t remains that neither tha
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concerning fracking. which discussqd.
wdrinistrative versus legislative bacause
of Husted's claim concerning the
exclusive regulatory authority of the
Ohio govérnment of the ‘gas and 041
industry, This, howaver, is all
discussion and the not holding as 1t yas
decided on alternative gyrounds,

You will sea in ~~ if you refer te
the case, in paragrapghs 16 to 18 is a
dlacussich of the alternative basis of
parabravhs ote and two and in the holding
at 34 to 25, Tha walkér case rested on a
deficiency as to providing for a Farm of
goverdment. and addivisnaliy procadural
technical defects,

As to the tast; so cited by
Attarney stevenson, ¥t begings “The test
for datermining the action of the
tegisTative body 18" <= X propose to
point out that this 4s a tvest feor
determirintions as it rélates to the
actions of tha legislative body as
epposed to actions as related to a
perition, 1nitiative, op refarendum, Tha

L I B A T

seareﬁa%y of State nor the soard of
Elections would svand to withhold
Placemant on the ballot for that raason,
becaﬁse'it 15 antiraly the guestion of
i1tegality or constituttonality as teo
that 1sgue.

S#eond, thé presentatian of the
adiministrative versus Tegiglative
discusstons in the present casa are
substantialiy strained, The main thrust
of the patition is plain on its face and
in effect. To this end, the tnitiative
aontaing proposaed balTet language
$dantifying the same, to wit: by lowering
the penalty for marijuana €6 the lowest
panalty allowed by state law.

1t 45 c¢leéar that the. Towsring of
the penalty is the function of the
inftiative and that efféct. is wholily
legislative, The tnclusion of
adninistrative gufdance as how, by what
means, or pther 1sswes to effect~th§

Tagislative and are incfdental, The
Walker casa referrad to by Attorney

Stevensoii, upon cursory inspection is one
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Tattar type fundamentally réquiring that
aditrfstrative component to have affect,

of note is. the case of Dohhal 1y
versus ity of ¢airview rark, in which
the Supreme Court did Tdentify
adndfiistrative action whare == in by the
trustees in denying a petition fop
inecorporation futo the village. Here the
initiative petition, The Sernsiblg
Marijuana ordinance, repeals, relaces,
modifies, or enaces changes 1n particuiar
sactions of the Tocal coda. This is on
its face legislative.

I propose for analysis that 1f the

pétttion was to establish a no parking

zone, the petition would .undoubtadly
contain some administrative discussion as
to where the Taw would be recordad, that
an employee would bé directed to place a
s1gn and even possibly that somaone would
be directed to make resgurces available,
And 1nm any avent, the function would be
Tegislative and prohibiting an activity.
Convelrsely, a petition that

reguires the town council to approve a
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bui?dinh pernft would be adﬁinistrative.
I hopa we can consfder both these 15s5ues
resalved, but further, we remain prepared
to more properly present arguments to the
court an thase issuas,

on behalf ¢f the petitioners of The
SansibJQ Harijuana Ordinance in Horwood,
We humbly request that the question of
whether Norwood shoule adopt The Sensible
Marijuana ordinance be piasentad at the
November 8, 2006 ¢leétion. Counsel for
the petitioners request an opportunity to
prepare, review, and discuss 1n nmore
detat) any 1ssues related to Attorney
Stevenson's concerns ffrst and second,
shouYd those concerns not have baen
addressed and disposed of by this letter,

As to the proposed batlot language,
the petftioners are prepared to discuss
and resolve any 1ssues at your earifest
convenience.

That's the conclusion of my
#repared statement., And I wanted to
point out at the beginning of the

disgugsion, the points on the 1ssue, that
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myst be ingluded, notwithstanding the
felony issue,

I would 1ike te read briefly just
some dscyssion from that case, as we
had 584d that -~ as .1 said in my
statement: “The authority to devernine
Whether a ballot weasire fajis within the
scopg of constitutional power" «. .

CHAYHMAN BURKE: You are in the
walker decision?

MR. KELLER{ YES,

CHAIRMAN auﬁxas _wﬁich ravagrapht

MB. KELLER: Oh, saorry, Baginning
eh paragraph 15,

CHAYRMAN BURKE; Thank yoy,

ﬁk; KELLER: "But this authority to
deétermine whether tha balTot measure
falls within the scope of constivitional
power of raforandum or indtiative, dogs
not permit election officials t4 sit as
arbiters of the Yagaiity or
constiturionality of the baliot's
maasured sybstdntive terms,"”

CHAIRMAN BURKEL Why don’t you back
up for a.ﬁ1huta -

10

12

to really understand what the difference
1s between the administrative versus
Tégistative, the petition doesn't force
an admintstrative body to affect some
sort of thing that they are doing.

Like in the sceparia- of the
butlding permit, 1F the patition safd for
the building fnspector to interpret the
current rule and {ssue the building
permit, that wouyld be forcing a
Tegislative thing, But even 1F the
preposed new Taw is oniy about
adninistrative issves, it's sti11
tégislative in that 1t's making new Taw.

S0 it's a very strained point that
15 not applicable to this type of
petition. This type of petition and tts
fundamental element reduces the penalty,
and that 15 wholly Yepislative 4n its
entirety, Ixt's interésting that the
Walker cisqe was citaed, and in their
declanatign to give Husted and the Board
of Elections authority on the T1legality
and cohstitutionality issue, that sdems

WM N oAt B W N
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MR. KELLER: Yeah,

CHAYRMAN BURKE: -~ and look. at
paragraph 13,

MR, KELLER: vas,

CHATRMAN BURKE: The Supreme Coupt
says we hau# a duty to act as
gatekeepers, specifically on the issue of
administravive measures, dogsn’t it?

MR, KELLER: That 15 what 1§ --
that is what 1t says, abselutely,

CHATRMAN BURKE: It s what it
X VA .

MR, KELLER: Y@s. And that is what
ATtornay Stevensen fncluded 1w his
opinion or statement on the i5sue,
However, it is important to ynderstand
that the Supreme Court said that despite
being gatekgapers, despite their
Tnterpretation of tha Taw, that therg 13
a duty to null4fy adnintscrative, and
that -- and that it necessarily FfolTows
that Board's have the discrevion to
determine whether 1t™s administrative op
Tegislative. The helding was that ia

to. be contrelling to the extent that 4t

this case 1t was a question of 1116paT1ty
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and constitutionality, which was the --

CHATRMAN BURKE: I agree, I think
you wil¥ find that none of us disagree
with the fact that #e're not heéra to
judge the Tagality of the ordinance or
fis constitutionality,

WR. KELLER: Right.

CHAIRMAN BURKE: wWhat we're
struggling with -- at least what t'm
struggling with are two thingsy ongy

“would the city of Worwoed's counsel have

the authorivy to eiiminate the felony
penplty; tvo, are the provisions with
regard- to how you instruct Prosecuter’s
to. operate, or police to operate, are
those administrative in nature?

HMR. KELLER: oOkay. 5o the first
part is that the city of Norwood does not
iave the ability to create a felony level
offatise. Doas the city of Norwood have
the ability to withlipld prosecution of a
felony offenset maybe, probably. gt in
any event s« .

CHAIRMAN BURKE: Can you cite to
any law that justifies your statement of
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enjoined as to the falony issuai :

MR. KELLERt -Bacayse of Yha
inahility of municipalities to estabiish
a felony level offénsé;, tha veverse, as
you're concluding, 1s what they'pg
suggosting would be the result, but wa
don't necessarily kngw that for sure.

CHATRMAN BURKE: We Know Conmais
Plédy Court fssued a decision in that
regard; correct?

MR, KELLERA: T do not know that,
I'm sorry, I am ROt «- but chad,

Mr. Thompsen, was itvolvéd with the

Toledy fnditiative and ‘oan present mors
information as to that regard.

But, 1n any évent, T beliave that
the felony {ssue is one of 111egality and
constitutionality is not ripe. If 1 may
cont{hye, coticerning tﬁa; T$sue “in the
holding regarding that 1ssus in the
walker case. aAnd 1F we move to paragraph
18:  "An ungonstitutional proposal may
sti11 ba a proper item for referendim faor
initfative,”

CHATRRAN BURKE: ¥ou win thay

14
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probably?

WH. THOMPSON: -I can tlaar this up,
1F you dan't mind?

CHATRMAN BURKE: Hang on., I don't
know. who you are anyway.

MR. kELLER: $0 Inherently,
prosecuterial discretion would {1nclude an
avdluation of gstate inverest., o, in
that scenario, the prosacutor may declina
aiforcenant 1o a partfcular capacity, but
that*s not my fble to dacide.

What I°m suggesting is that te the
extent that 1t's presented, 1t is
something that 4s in debate as -- from my
understanding. Toledo had similar issues
centaiped when 41t -- within 4ts proposal
last: year, and those things are currently
batirg T1tigated between the attornsy
Goperal and the parties --

GHATRMAN BURKE: And what. 45 the
status of that Yitigation?

MR. KELLER{ Currantly, I believe
1t's enjotned as tp the felony issue and
fraparitg beiefs,

CHAIRMAN BURKE: wWhy was 1t

R A L T T el o = T N SN Sy SOy RO

arauméﬁt:hene, at least 1n my mind, that
was the only fssua you win.

M, KELLER: And that's the felony
issua,

CHAZRMAN BURKE:T No, 1t's not. Wot
3F thie municipality doesn't have the
autharigy,

M. KELLER: T guess ¥ don't agree
with thdy dnalysi{s, I think thav what
has happéned, absoiutely as & muatter of
practite 5 that; that that 1s discussed
or determined by the court and,
furthermoie, thers 15 a saverability
provision. so even 1f --

CHAXRMAN BURKE: 8ut wo're not hére
to sever any of the portions of the
proposad ordinance. We have to taka it
43 a whole, do we not?

MR KELLER: Xt would be presented
as a whole, but shovld it be Ffound to
exceed constitutionality or to be found
to have 11iegality $n 1%, it would stil1
bu effective to the extént that 1t wasn't
severad.

CHATRMAN Bga&é: Are you fam{liar
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with state ex rel, ciﬁy of Youﬁgstpwn
Yersus Mahoning County Board of
Electians? '

MR. KELLER: ¥ am not.

CHATRMAN BURKE: It was cited tha
day after ‘the Husted case was cited,

MR, KELLER! I am nat. And I
apolagize, because my primary focys in
Taw Te that I have been, I'w working as
ippainted counsel In criminal defense,
and 1'm doiiig my best to respond to the
fssue at hand.

The fundamehtal premise, the
fundanenta) premise 15 that there are
witizens of Worwood that have done the
hest: they ¢an do to meet the substantive
reduirements that you {mpose o them,
And it's & sdreation whers the cquities
seen to indicate that inctusien would he
the more appropriate.

And ‘3. think that that -~ .1 think in
the voice of the Walker opinion, which
seems to be the +~ for whatever reason
important from Mr, Stevenson's == I don'c

knoW Mr. Stevenson, from his opinion, I
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MR, GERHARDT! Mrh.chairman?

CHAXRMAN BURKE: ves.

MR. GERHARDT: We can't haie people
Just chiming in the avdtenca, 1f you have
sanathing to say --

MS. WOLFINBARGER] Okay,

MR. GERHARGT: This 15 all on the
record. Just so you know, this is all on
the fecord, so knowing who is saytiig
what, who you refiresent i3 important to
us- as we go throwgh that,

ME. WOLFINBARGER: W& Uhderstand.

MR. KELLER) Sincerest apolegy,

MR. GERHAROT: That's all pight,

GHAIRMAN BURKE: I'm looking at the -
Youngstown case, which was decided a day
after the vusted case,

HMR. XKELLER! Qkay,

CHAIRMAN BURKE! -In that case, what
was proposed was a lecal ordinance to Han
frackyng,

MR, KELLER: oKay,

CHAIRMAN BURKE: Tha Board of
Electiolis declined to allow that matier
to go to the bailst, arguing that there

18
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think-that-there seems to be a
rrgsumption in favering fnclusion,

1f we need to come up with more
complex hriefs ta demonstrate it to you,
that's fine, but ¥ thiﬁk that this is a
situation whare they're really defng all
they can do té comply with all tha
suhstantive raquiraients,

And this {35 being -~ similar
petitions ara going to be on the ballsy
in several gther jutrisdictions, and a
very similar petition was the sane,

alnost the same 1angua§e was approved

Tast year == I mean, not identical
Tangiage, hecause obviously 1t has got to
stay within the ordinarce of each
barticular place where 1t's presentad,

CHATRMAN BURKE: The Tolado
ordinanga ««

MR+ KELLER: vYenh. X'm talking
about Toledo from last year. 6ut T don't
know the names of all the omes =~ ) can't
remember 11 the namgs.

MS. WOLPINBARGER: Rosedale, Bel
Alfry Newark and w-
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was already u state law that would
tnvalidate such an ordinasce. And the
suprome court sald the Board of Elgctions
was wrong to not allow 1% te go to the
ballot, because the pasition of deciding
vhether or not the ordinance is 11epal
is up to the courts o decide after 1t's
been approved by the vaters. )

But what the Court alse safd 1n {ts
opinfon 1s thigs 3501.11(K), "Empowers a
goard of Elactions to dgtérmins whether a
ballot measure falls within the scopa of
the constitutional power of refsrendun or
tnitiative. For exampie, tha righy oF
referendun does rot exist with respect te
A measure approved by City Council acting
in tts adwindstrdtive capacity rather
than Tegisiative cdpacity,”

I'm going to skip the ¢itation.
"Begause a referendum on an
administrative matter 4% a nullity, the
Boards of €lection only have discretion
“~ not only discretion, but the
affirmdtive duty to keeap such items off
the batier.”




NN NN N N ek b e R e g
R - P R T N S SR P

'NNN.NMMHHHH.M.HHH;H-F
th‘\_-‘!—l'*ﬂ'@@\ld‘liﬂ&m-ﬂpb

MW N h O B W e e

L - T, W S VP PR

_ P _ b
50 whaf-the Supreme Court 1s saying 1 decided by the Supreme Coupt 1n 1968,
15 we have an affiemative duty, an 2 They said that the prevailing ruta as
affirmative dp:y according to the Supreme 3 suceinctly staved in Kellay v aohi, but
Court to keep administrative matters off 4 the substance of 1t s, “rhe erucial test
the bailet. 5 for detérmining which 5 lepislativa Froii
MRy KELLEA: And I understand that § that which {s administravive or
that Tanpuage has been prosented by tha ? executive, 1s whaether the sution was
supréme court, However, this is not 3 takeh making & law or exeduting and
administrative, this is fundamentally 8 admninistering a law already 1n
Tegistative, 10 exXistence,"” >
CHAIRMAN BURKE! A Tot of 1t iz, 11 The Taw as ir extsts now is that
but portfons of it would appaar to be 12 there are caitain penatvies for
cléarly administrative, and that's what & martjuana, The ordinance dstablishes
this s talking about, 14 that there are diffeﬁent penatties fap
MR, KELLERT The diFfference between 15 marijuana,
1egis1at1vg and adfiinfstrative 1s that it 16 CHATRMAN BURKE: Haelp me out,
is whetbar 1¢ creates new law, a new ' iz MR, KELLER: Okay,
1Anqu%§e. new fnstruction, new -- amends, 18 CHAXAMAN BURKE: The Taw only
appeals, ¢r adjust penaities. 19 astablishes the poralties for Norwoad
CHAXRMAN BURKE: You used the 20 City erdinances, dodsn*t {t? OF are yau
exanple before of the diraction given to 21 saying that it also establishes the
a building conmissionei. This ardinance 2 penalties for violation of ohio Taw?
is giving direction toe the police and to 23 ME, KELLER: Ho, It affacts the
the prosecutor, how 15 that different? 24 Tecal city ordinance. ¥t does not «m
MR. KELLER: In the case of the 25 CHATRMAK BURKE: S0 there Vs ah
22 .24
Eu{l&lng permit, as I sugpésted, 1f 1 ohio Taw ‘that 4s already 1n existenCB.ahd
somadne had a réferendym or fnitlative to 2 the ordinance is Jhistructing the potice
sdy that, please direct the building E) ahd the City Attorney, tha City
comirissioner or the buiiding inspector to 4 Prosecutor what they can and can't do
approve my permit consistent with the 5 with regard to that Ohio statute that's
current practices or procedures, and & already dn existence.
dodsn't change those procedures, but just K MR+ KELLER: The city councyl e
says ft so shali be that the bud 1ding 8 and to that and, the mayor could dirgct
thspector will Tnterpret the law to fssue g: the police chief or the police
my parmit, that would be administrative. 10 commissignér to make .an ordinance of
However, if the rule says that the 11 their own choosing, ¢r whatdver, to
builtding gomh1ssionqr or $u and so, shall 12 datermine what the policies are as
da his or her duties in a diffarent WAy, 13 regard -- as 1t ragards officer
‘that is fundamentally legislarive. 1 14 discretion for misdemvanor offensas.
undarstand that we think of things in 15 o 1 think that that 4s Tntidental
gdministrative vearsus Yagisiative as to 16 gnd strafned, because we understand the
what 1t s that we'se doing, but thay's 17 _concept that state pélice and county
hot the analysis here. And, 1f 1 may, 18 afftcers and other law anforcement
the crucial test, and this comes from 19 officiats have conflicting issues with
Kélley v John == I'm soity; if I may 20 harijuana Taws, but, 1 wedn, that -- wa
confer for just a moment. 21 can go all the way to arguiny aboutr the
okay, I'm sorry, I have the sahe 2 Dgpartment of Justice and the federal.
case in my fiJe, bur 1t"s printed on a ¥y rules and averything if 1t's going to he
differdnt format. okay. So in vosneily 24 that strained.
varsus city of Faipview park, which is 28

I mean, wa've roally just talking
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aboui = wo're not talking about what
happens whei thera would be no reasonable
ihcenitivd o raasondble practice model
that would suggest that & police officer
in Norwood would hot be enforcing the law
as the local law would siggest, Y mean,
1t would be ~- it's just not logical.

CHAYRMAN SURKE! Okay, De you have
anything elsa?

MR. KELLER: One moment to confer,
and thén wa will concluds.

CHALRMAN BURKE: We do have cards
for some other speakers,

- MR, TRIANTAFILOU: @verybody is
going to get heard,

MR. KELLER: Thank you for your
tine, and I'1Y be availabie foir questivas
as$ you raquire,

CHAXHMAN BURKE! Appreciate {t,

MR, KELLER: ‘vou have my contact
‘informatton,

MR. TETANTAFILOU: wmefore I gat to
the next speakér, can I ask counsel, the
1ssue of severability ~- Mr, Keller makes

the pdint'hgte that there are
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MS. WOLFINBARGER: Yas.

CHATRMAN BURKE: And Jason Durhawm.
Is there anybody elsa in Favor of this
who Wants to speak today? Than we will

'go to Mr. Thompsoit.

MR. THOMPSON: Thank you so- much,
My name 1s Chad Thompson. I'm here ai an
ohio ¢ltizén, .1 think that I can answer
any questions you way have negarding any
tssues that you feel would allow you to
prevent this from goihg to the ballot,

To your point, you dé have a vary
thin, agrrew obVigation to keep
inttiatives off the ballot 1n a very
specific case, administrative vérsus
Tegislative being the real issve hevrs, 1
know that feélonies were mentioned, and
there are several i$sues $o X'm just
going to tackle them sne at a timg,

I know felonias were mentioned, 1s
it agread that the felondes are thare dng
you igve ne right to dispute thar, and
that is not what's keeping 4t ofFf the
tallot; 45 that your position?

M TRIARTAFILOD: I am not sure we

26

2

daficiencies, It says.—‘ he tells us the
“Tnvalid sections shall be revised to the
minimum ¢xtent nacessary to maintain
vatidivy and ghfancedbility.” 1'm
4asKing, Mr, Stavenson, he doesn't say -
can you talk abeut severability?

MR. STEVENSONt Thé question of
savarability deals precisaly with the
Tegality and constivurionality of the
erdinance and that's an issue for the
court to decide.

The question that the Board is
being asked to decide 1s whather or not
the powal extsts in enacting folonies and
¢ontrol prosecutorial discretion. That's
the quastion, severability in this
Tnstange right now 1s really kind of a
red herring.

MR TRIANTAFILOU: I wanted to
covar that,

CHAIRMAN. HUAKE! I have three cards
from other: $peakefs. I think they are
all in fayer. Leét me just ask, chad
Thompsan, x know who you are. ARy
wolfinbarger?
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have tdken one Just yet. We're here to
Figura it out.

MR, THOMPSON: okay, thank you.

S0 1t had fentioned in the opinien
provided that 1 recqdived that the
petition contains felentes, which local
ballot injtfatives do not have the right
to affect felottas. That fact does not
give the Board of Elections the right to
keep the bailot from, or the initfative
from the ballot. That's my position.

And I guess if we’re aqreed, 1 um
not ever going to go {hte -- and I guass
that -+ well, I guess et me just gt
ahead. That 1s long held case Taw that
the Tegality of a local batllot initfative
cannot he determined bafere the electors
vote 1t 1n. At that point, that is when
1t can be challenged, and that's when the
severability issue would come into play,

State -- 1n DéBrésse v Cool, 1999;
“any clatms alleging unconstitutionality
or legality of the substance of the
proposed thitiative to be taken whan
ehacted are pramature befors its approval
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by the electorate.” That's an ohio i legislative versus adﬁinfstvativa. s0
Suprele Gourt ¢ases 5o then that brings 2 this is something that's vary claar.
us to the issua of Teglsiative Versus 3 When ¥ou Jook up and think of thoxze
adninistrative, i words, outside of case law,

CHATIRAMAN BYRKE: Mr, Yhompsen, can - $ administrative means you do something,

T ask a quick questfon, arg you an 5 right, you administrate something,
attorpey? 7 tegislagtive means you make a ruta, well,

HR. THOMPSON! I am riot an 8§ this 'is a decidad test, the Supréme court
aTtorngy, o § docided the test here, and 1t was

ICRAIRnAN BURKET  Thank you, 10 mentioned by Mr. Keller,

MR. THOMPSONY But t'm very i $¢. really, the only thing T think
#xperienced with this lagguage, 1'n very 12 that 15 of issue here is whethar or not
daxperienced with loca) ballot 13 sectdgn SE3.,15(m) ¥s in fact legistative
inftiatives., 14 or administrative, and T argue it 43 not

B, GERHARDTY MF, Chafrman? Just 15 administrative. I argue that the entire
Fallowthg up on that, are you a résident 16 Tnitiative 1s 3aqisﬁat1Ve. because 1t's
of Norwaod, Mr. Thompsdn? 17 all a naw Taw,

MRy THOMPSONT I'm a residant of 18 the Supreme -~ the Ohio
ohio. Y'm ac¢ting as an advocate for ‘tha 19 Constitution gives us a fight to fndriate
citizens:.. ' 20 an issue to direct polfce powers Tocally.,

MR: GERHAHDT: I am not tryinp -- 11 That's a Taw given to ii¥ by the ohio
£'m just curious about who's speaking 22 Constitution. 3o we're allowed to affect
héfore us. 23 police powers, If this was curreatly &

MR, THOMPSONT Sure, 24 law and we vere just telling you haw to

MR\ GERHARDT: This ¥sn't a teick 25 direct 4t, ft's already establishad law,

30 32
duestion. $r§ you a resident of the ity 1 That's adiitnisteative. What's being
of Norwpod? 2 proposed here 1s complately new law.

ME. THONBSON: Ho, 3 It's a new Jaw. That makes it

MR, GERHARDT: It-was intimated 4 lTegislative. There's no questions.
that, you just atknowledyed yourself, H The crucial test for deternining
‘that you have a great deal of experdience 6 negligence Tagislative from what's that
with this isgue and ballst issues 7 af administrative or executive is whather
specifically, are you with an 8 the action taken was, ona, waking a raw
Srganizarion that s specifically pushing ] Taw, ¢ executing er adminfstrating a taw
marijuana legalization or sentencing 10 already in existence. If then the action
reform o6t Just -~ I just want to know wheo i1 of a lagtslative bedy creates a Taw, that
you are, so -- 12 actlon s legislative. But 1f the action

MRy THOMPSON: sure, yeah, 13 of the bady consists of executing an
absolitely, I do belohg to seme pro 14 existing Taw, the action 4s
cannabis organizations in the State of 15 adriinistrative.
ohib, NORML. That's an organization tq X6 That's very elear to me, a new law
reform okio Taws, But really, © think 1z 15 being proposaed. currantly there 3 ho
my5e1f as an Ohio citizan, but I do have 18 Tocal ordinance that directs Norwood
an associdtion in a pro cannabis 19 pelice officers 1o not report 2 nardfuana
organization., 0 offensd, It's not there. So just

HR. GERHARDY: And what's the name 21 because it gives an adiministrative duty,
of that organtzation? 22 you can't get confusqd with the

MR. THOMPSON: Ohio NORML, 23 traditional definition of adninistrative.

HR. GERHARDT: okay, thanks. 24 There's only one test, and 1t*s whathar

5

the law 15 already established, or if

MR. THOMPSONI No problem. So
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1t’s a new law, This ¥s clearly a new
1am.

5q, therefore, I thiak thare's no
question that the ewphasis hare +s really
thts should be passdd forward to the
ballot. There's no grounds to keep 1t
off the ballet, vour vary narrow
obTigation, and that's really
administrative versus legislative. That
segtion 15 A pnew Taw, theroforae, it's
TagisTative,’

TO act as a gatekeeper, that walker
v Husted <ase was referenced, and {1t
actially says that you are enacted as a
gntékeeper in very spectfic
‘circutistances. I would argve outside of
what wa have here, Ohvigusly, you have
ot engaged to determine if it's
admintstrative or legislative. 1t's Juse
cléar that this s not administrative,
This 45 wholly legisTative, The antire
drdinance is a brand new ordinance, all
Taws are new,

CHAIRMAH BURKE: Any question for

counset?  Thank you.

34
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those signatures were valid, I would
also 11ke to point out that 12, anly 12
slgners of our inftiative were hot
curirently rfegfstered to vote.

I would also like to point oyt that
we ragistered numercus citizens of ohjo
¢ vote through our ¢iectian =~ ap gur
sighature gatheiring drive as well. 'so wa
would hope today that you would Yisren to
the voters of -~ citizens of Norwood who
signed the initiative and ailow this 1o

g% to the ballet,

That's why we're here today. We
would 1¥ke this ve go to ballot., we
uridarstand that challengas .came after,

but today we're here to get wus to the

‘ballot, that's why ne gathered the

signatures and that's why We Worked so
hard. And; as T $afd, there are 628 -
or 645 signers in the city of Norwood
that want to sme this on the bsllot, and
T feal Tike ft's thele right to be abte
to cast thelr vata, yes or no. That's
#what this procass is here for, and that's
what we're using 1t Ffor,

38
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MB. THOMPSON: Ha questions?

CHAIRMAN BURKE: No qudstions.
Thank yoo-,

Amy Wolfinbarger.

HS. WOLFINBARGER: Wi. My name is
Amy Wolfinbarger. 1'm the Ffoundar and
President of Sensible Norwood., I'e heré
today to speak on behalf of the 645
signers who signad the.petltfonr we fael
that we are enacting our rights undar the
Ohio Censtitution, righits that are given
to ws through 1gcal ballet fnitdative.

we followed the process as we knew
to the lotter of the 1aw. wa bagan our
signature gathering campaign -- well, et
me back up a VTittle hit: we submitted an
arigingl copy of the tnitfative petition
to the City Auditors office In Horwead,
February 22nd, I believe it was,

We hegan our signatire gathering
campalgn on March 15th., worked really
hard to gather signatures presented on
July 20th to the city Auditor's office,
645 signatures, sSix hundred twanty-aight
of those signatures were verified, 463 of
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cqunﬁnN BURKQ; AnY questions?
Thank you,

HS. WOLFINBARGER! Thank you,

MR: TRIANTAFEILOUI  Thank you,

CHAYRMAN BURKE: Jason Ourham.

MR. DURHAM: Good avening,
everybiody, My mame: {s 3ason durham, 1'm
Just here to show supbeit For the baillot
thitfative, 1 strongly urge you guys to
Tistan to the people and lat us decide,
And T appreciate your time, 1f you guys
Have ‘any questions?

MR, TRIANTAFILOU: AFe you a
cltizen of Norwood?

KR, DURHAM: I am pot currently a
citizen of Horweod. I'm currently a
madical réfuges to the State of Wichigan.
1 have medical cannabis prescribed from a
doctor that saved my 11fe with opiates.
And any opportunity I get to help
citizens with this 14fe saving mediginag,
I mean, the governmeit has a patent on
tt. The patent wumber is 6,630,507, 1§
you vould Tike to Took that up,

Clearly 1t states that this
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cards we have for speakers in support;
We have one card in opposition, ang
that's from Tin Garry, Assistant Law
Directer of the city of Norwood.

Mr, Garry,

MR, GARRY: Thank you. Appreociate,
the opporvunity to speak before the
Board., I'm going to be krief, First of
all, the city af Norwoad has no issue at
all with the question of whetlior the

'referendum:and initfative powers #pe

raserved Fof the people of the, of edch
nuwicipaldity, That's clear, we have  ng
duestion about that. We have nothing hut
respect for ft,

The réal {1ssue that the Gity of
Horwaod has i3 a great nimber of problems
with this Llévpage ordindnce, Tha. most
Amportant of which arg the adninistrative
obligations that 1t {mposes on both
Norwdod Folice as well as the Law
Department,

I jJust want to read brisfly this
section thit's inh question. Seetion
513.15(m) of'thfr propesed §iq1nanne

40

cannabis 13 potentfally 1ifo saving i
medicine and, you know, there's a 2
patition to collect sighatures all over 3
the state and a¥so in Hichiigan, the 4
réopTe, we Just want a chance to detide, 3
the opportunity to have our véfces heard 6
aid in the palls the nﬁmbers will show. 7
And 1 balieve that if this goes te the 8
Gallot, the eftizens of Normwood are more 9
than capable of making a responsible 10
décisfon of what's best for Norwand. 11
f CHATRNMAN SURKE: Thank you. 12
MR, TRIANTAFILOUT Thank you, 13
MR. GERHARDY: #r. Chaleman? 14
CHATRMAN GURKE: Yas., 15
) MR. GERHARDT! Hr. Durhasm, y¢o 16
cerrently residé in Michigan? 17
HR. DURHAM: ves, sir, I have been 18
a resident of the State of Michigan for 19
four months now, 20
Wi, GERHARDT: And where did you i1
Tive: befora that?. 2
MR. OURHAM! tn Woodlawn, about 23
Fivé Wifhutés from the city of Norwood, 24
MRy GERHARDT: tere, in ohio, okay. 25

38
MRy DURHAM: ves, 1
HH. GERHARDT: S50 prior to that you 2
wWere a resident of ohdg7 3
MR, DURHAM: Correct. And ‘T was 4
also a rasident of Worwood in 2002, 5
MR. GERHARDT: And the reason you 3
Tive in Michigan how is because of your 7
medical condition, 13 what you're telling 8
ust 9
MR. DURHAM! ¥e¢s. I have two rods, 10
ten bolts In my spine ﬁolding ne up, 11
together, X have narve damage. I'm able 12
to fully function. I took my son to ride 13
Thomas the Train, we go to the park. and 14
play. I'm a really great example, I 13
would Vike to think, of someons who is 18
fully functional and able to take care of 17
811 their responsibilities, As ah adult, 18
be a productive citizen under medical 19
cannabis, My doctor prescribes it for 20
mer and I do 1t responsibly. 2t
MR.. GERHARDY! ‘Thank you. 22
HR. DURHAM: Thaik you, T 23
appreciate it, 24
Z5

CHATRMAN BURKE: Those are all the

sayst  "Ho ﬂorwood polica o¥ficer or his
agant shall raport the possession, salay
diseributton, trafficking, <ontrel, use
oar giving avay of marijuana or hashish to
any other authority exgept the Norwood
City Attornéy. And the Horwood City
Attortey shall not refer any such support
to any other suthority for prosscution or
for any other reasons.® That 1s baidiy,
complete’ly ndmfnistﬁativa.

The City of =« Norwood Police take
an oath when they become cotimissigned
police officars, and théy swear to uphold
the Constiturion of the unjtéd States and
the state of ahio and the Taws of the
Unfted States and the State: of Ghio ang
the ordindnces of the ¢ity of Nerwgod,
this admintstrative proposal puts them in
conflict between federal law, Ohig Taw
and city ordinance, and that shouldn't
be., Tt does the same thing to the Law
Department, frankly, and that shoulda't
bel .

Lat’s agsuive this thing wire to be
placed on the ballot and ware. to pass on
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.Nnvembor 8chi. Lef's assume further that 1 civizents rights Qnd SAVes taxpiyers
the Court -- gr that the Board wers to 2 .Honay by lTowaring the panalty for
certify tha resuvits of a passage on 3 marijuana to the lowest penalty atlowad
Hovember 20th. oOn November 29th, -the 4 by. state Taw." I submit that the
police would he coming to me saying, how 5. penalties that are suggested in this
do 1 avoid the dereliction of doty 6 ordinance are not even allowed by state
statute, which Is ghlo Revised Code g law, and that this 5 -~ W41 not save
séction 2921.44, and it says, admong R the taxpayers a nickal, What 1t would -«
other things: "Ho law enforcement 9 what fanctionally the police will do, I
officer shalV negligantiy do nn}'of the 1¢ expect, would ba to enforce the Taw under
following: Fafl to pravent orf halt the 1 the ohic Revised Code -and under the
comnisston of an offense or apprehend an 12 fedaral law.
offender wheh 1t 1s the Taw enforcement 13 CHATRMAN BURKE: Tim, to be
officer’s power to do so alone ¢F with 14 tlear -«
availalile assistance.” 1y MR, GARRY: VYes.

Now 1f an officer observes 16 CHATRMAN BURKED -~ the proposed
marijvana or hashish trafficking or 17 kallot language has alraady haen refected
possnssion'qf any other violation of ohisg 18 by the Secretary of State =-
oF federal Taw, he has a sworn duty to 19 MR. GARRY: Okap.
stop ity And by Tmposing this 20 CHATRMAN BURKES - and sent back
adwinistraviva responsibility on him that 21 to us. Tha problém with the ballot
coiiflicts with his sworn duty, and that 2 language s ¥t's argumantative In
shouldn't be, aAnd that goas beyond, you 23 patore --
know, the constitutdonatity of t. 1t L] MR. GARRY: Right.
foes to ;hé constitutionality of whethep 23 CHATRMAK BURKE: ~- and

42 44
1t's administrative op legislative, But 1 Tnappropriate. That doesn't invalig the
It's so ¢learly administrative. It's 2 petition process, 1t just means 1f we
taMing these officers how they may do 3 thought this was a valid petitfon, we
their jobs, and how they may not do thetr 4 have to come up with better ballot
jobs. .i Tanguage,

aAnd the same 1s trug of the Law 6 MR. GARRY: T apologize for thag, 1
Bopartient, For example, wa couldn't «- 7 ddh’t understand that proceduraily,
if We got notice thar, yoy know, the 8 CHAIRMAN BURKE: N, that's --
Yargest maiijuana trafficking entity in 9 KR, GARRYt wWe have concern about
the state was oberating in the city of (1] that, 6f caursé. We alse have concern
Norwood, 1f we were to have to fallow 11 -‘about portiens of the ordinince that
this ordinance, we would be prohibited 12 -appear to be incompléte. Wyt tha main
from telling anyboidy; from telling the 13 congern :that we have got is
County Prosecutor fgm presenting to the 14 administrative, frankly.

Grand Jury, from presanting te the oA or 15 MR, PAUX: HF. chalr, a quick
FBI or anybody eTse. 1t just baldly s 16 question. FEfrst of all, I'M the only
admin{strative, #And thay can call it, 17 mamber of this Board who s not an

you knoéw, any ordinance Tegislative, but 18 attorney, so I am teying to Follow the
that doesn't make 1t 5o, This 45 19 legal arguments heré. Bt as t
administrative, and it's tha very =~ 1t's 20 understand 1t, what you are saying here
a vary importsnt part of this ordinance. 21 about Section 513,15 ¥s that that is

In additien to that, even the 22 administrative as opposed to legislative?
proposed question, “sha)1 the ity of 3 HR. GARRY; ves, absbiuté?y.
Korwood adopt The Sensible Harfjuana 24 MR, FAUX: Tvhe distinction 45 beding
Oordinance, which pratects Tndividual 25

drawn, f 1 undarstand it correatly, the
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'votera'ihraugh the referendum initiative

proiess can propose legislation, but they
cannot propose administrative actiony §s
that correct?

MR: GARRY: That's my
undesstanding, siv,

MR. FAUX: G&ut the City council
does have the ab11{ty to vote --

MR. STEVENSON! That's not correct,

MR. GARRY: X don't agree with
thaty  And 1 wouldn't draft something
1ike this &nd present ft to cCouncil,
hécalise 1t puts the police and the Caw
oepartment in conflict with existing
federal #nd state law, .

MR, Faux: t understand, You
wouTdn't propose to take Somathing t

" Nerwogd council --

HR, GARRY: X don't think they have
the avtherity to pass it,

MR, FAUX! S0 1f the Norwood
Council wera to pass such a thing, you're
sayliig that woiu'ld be challengeable in
court?

MR, GARRY; hbsojute]yq
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proceed? .

CHAIRMAN BURKE: Go aligad,

MR, GERHARDT: Mr, Stavenson, the
premise that was laid out before us by
Mr. Keller and Mr. Thowpson essentiﬁify
comes dowp tv whather this 1s directing 3
legtslative -« ¢reating new legisTatrion
or axecuting an exfsting law. Do you
agrae that's the, sort of the erux of the
matter before us?

MR STEVENSON: Ho.

MR. GERHARDT! I% that one of the
tssuesy

MR. STEVENSON: That's one of ‘the
1ssues before yigu, but -~

MR, GERHARDT: what are the otHers?
Just 1f you could entighten us real

‘quick.

KR, STEVENSON: The crux of the
Pssue with this 1% it whether ér not the
citizans of Norwood have 4 right to
repeal existing misdémeanors that exist
under the Norwood Seneral code, they do,
all right, What they cannet do s endct
felonfes, whigh they putport to do hore.

4§

48

MR« FAUX: oOkay. I just wanted to
make sure.

MR. STEVENSON: Or ignorad by
adminfstrative law.

CHAIAMAN BURKE! Any other
questions for Mr, Garry?

MR. THTANTAFILOUZ No.

CHATRMAN BUHKE: Chip?

Hit. GERMARDYT Ko, Mr. Chafrman.

CHAIRMAN BURKE: Anything else,
MPt., GRArYYy?

MR, GARAY: Just to say that this
%5 a 16-page ordinance, It's fraught
with sistake. We have heard already
khat, you Koow, there's issuas with the
felony stuff. I don't think it s fair,
qeive frankly, to the City of Norwood's
yoters to put this on the ballot with all
the probilems ft's already got and
dspecially the adstnistrative ones.
Thank you.

CHAIRMAN BURKE: Thank you,
Questions before ws?

MR, GERHARDT! WNr. Chiddrman, I have
2 number of Guestions, I would 1i%e to
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The ather thing thqy cannot do 43
diréct administrative officers 1n the
functdon of thelr duties with réspect to
existing state and faderal Taws, which
they also do hare. ‘Those ar¢ the only
tiwd Issues that I see with the.case.

when they are talking about the
fagt that the Yegality and severabilicy,
constitutidnality, all that stuff is Fine
and dandy. Tha questlon boils down te
rhis, do the citizens of Norwoed have the
apthority te enact lagislation which they
would not We authorized to do under the
constitution of the State of ohio and

‘state law, and the -answer to that is e,

and they don't have a right to initdate
such ordinance efthér. The fact of the
fatter is, that this ordinance purports
to enact new faelony sections, which {s
the soie province of the General Assaindly
and riot- tha. province of City Council of
the City of Horwood,

The other thing {s that 1t purports
to direct administrative officers and

execbtive officers in functions of thedr
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this on or keep 1t off. That's something

g
swarn duty, uhdar bhis law, the City 1 for a court to dectde at some future
Atﬁornay has the suthority to determine 2 tine,
wich cases shall be tried in mayor's 3 CHAIRMAN BURKE!: Anything else?
Court of the ciiy of Worwood or in 4 MR. GERWARDT: Nothing fupthgp,
Rubicipal Court in Hamd)ton County, or in H Thank you,

‘2 common #leas Court 1n Hamiliton Couynty, 6 CHATRMAN BURKE:1 Caleb?
that 45 up to lim. That is an 7 HR. FAUX: Ho.
administrative function, 8 MR, TREANTAFILOU: MNothing &lsa,

The faet 15, 1s that this takes ) CHAXRMAN BURKE: In looking at the
away thav discration from the city 10 ordinance, the second last page of the
Attopney and prosecutorial discration is i1 ord¥nance, 1t 1§ claar that subsection J
ah adiindsteative matter, and to some 12 it 13 establishing a £iPth degres felony,
extent @ Judicial matter, but it is not a 13 HR. STEVENSONI Correct,
1egislative natter, 14 CHAZRMAN HBURKE: That's direct in

MR, TRIANTAFILOUI Can I follow-up? 15 the provisfon.

HR, GEHHARDT: Syre. 16 MR, TRIANTAFILOVI I'm prepared to

HR. TREANTAFILOU: You'Fe also 17 make a morioh. ‘nefore T make {t, x'm
confident, Hr. Stevenson, the law gives 18 Just going te make a brief point that f¢
us the gatekeeping rasponsibility? 19 s not «~ I think we're about to agree
' HR. SYEVENSON: AbsoTutely, 20 1t"s not this Baard's responsibility to

MR, GERHARDT{ Mr, Chairman? 21 distuss the merits of marffuana

Mr. Stevenson, Mr, Garry biought up 2 Tegalizatien., IXt's our obiligation to
an example of discovering a large cash of 23 determine what's appropriate for the
warfjuana that may be found ih Norwood. ) voters te consider as they go to the

MR, STEVENSON: T don®t think you 25 ballet or as they go to the polls 14

) 0 52
taed to go thare, okav. You have to Tock 1 Ndvember. s$0 that's not our positibn. It
4t sectidn m, which respects the clity 2 has nething feally to do with marijuana
Attorney's discretion, okay, and that's k| or it's tegalization, other than the fact
really i, L] that it's the underlying issue that's

I understand the guestion, but to 5 driving ‘the debate, ¥ suppose.
me, hypothetvicals deal with something 6 BUt with that, I have made the
that*s not what this soard 15 to 7 datarminatian 1o my own mind, as
daterminie. The quastion that this goard 8 gatekeepers here this 4% an overraach and
is to determine s whethar or not they 9 that the srdinance 15 Flawed in sevara)
have the authority to ensct falony 10 ways that have already been anumerated.
provisions urder the law, and they don't. 11 so for that redsoh, I'm geing to make a
And the authority to cortrol the city 12 Metien that we deny this ordinance oil the
Atterngy ahd Police oepartament in the 13 hallet,
exercise of their adminfstrative function 14 CHATRMAN BURKE: IXs$ thdre a second?
according to the state laws 1n existence. 15 MR, FAUX3 f will saecond.

Those gre the two questions, 16 CHAIRMAN BURKE: piscyssion?

MR, GERHARDTI Thank you. oOne of 17 T will say, 1'm gaing to vere in
tha ~- he brought wp the dereliction of 18 faver of thig wotion, but 1 do so with
duty concept with rFespect to the Norwood 19 some reluctance, because ¥ heliave vary
folice Dapartment, which certainly is an 290 strangly fth tha right of citizens te
ihteresting point. 7l petition governmant, I am aware though

MR, STEVENSON: It §s an 22 of our responsibility to ensure that we
tiiteresting peint, but I doi't thiak it 23 ary Followlnig the directives From the
goes to this Board's authority to get 24 ¢hfo Suprema Court. and 1 think the

25

Court has been very clear -= {f this ware




e B Y e o T T SO R AU,
'm&wuvc\am,_-c@ju-k-waaup

W om W e wn & W ko

BRI ORR R B0 R e D e e K el B b g

EE

X}

M e S T e W N

Just a matter of ctonstitutionality of the
ordinance, that's ngt for us to decide,
it would go te the ballet, and the court
later on vould fake a determination.
' Bur 1 think the law ¥s5 clear thag
¢l€dzéns onTy have the author{ty te
propose what their -- as a city
ordinance, what their city couneil can
Tegally do, And the dorwoed ity
Gouncil, as powerful as it may be,
deesn't have the authority to gstabiish a
feloay, and ah that grounds alene, I
think the grdinance doasn't make it to
the baltot,

X think the adminfstrative argument
1% 450 a substantial one. I
undarstand <~ T thought you ¢id a very
good Job With the argument, but whare T
thought the argument failed is state law
exfsts. You're not changing state law,
you cannet change state law, but yow have
directod 1n this ordinance how both your
police, the Norwood Police, and the
torwood Law Director 1s to respond, and

that 1s §iving administrative
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unfof;unntely. the way to do 1t..

CHAIRMAN BURKE! Are we ready for a
vore? Atex, would you restate yoir
position.

MR, TRIANTAFILOW: Yes. It is that
we v« I guess thar we deny the praposed
ordinance by petition, that 1t not be
placed on the ballot, I puess that's my
motien. A yas vote would we thatv we deny
placenent on the ballot, the fnitiative
on to the ballot in Wovembar. Not great,
clear anough,

MR, SYEVENSON: <Clear gnough,

CHAXRMAN. BURKE;: Since this {3 all
on the reterd, 46 we need tb provide any
further explanation or liave we
essentially dene that?

MR, STEVENSON! I think the¢ pecord
has provided the explanation requfrad.

CHAXHRMAN BURKE: okay. Those 4n
favor of the motion signify by saying
aye,

HR. GERHARDT: aye,

MR. TRYANTAFILOU: Aye.

HR. FAUX: Aye,

54

56

iristructions 4s o how to enforge an
extsting iaw, the state law, and that 1
don't think you can do,

MR, TRIANTAFILOU: X want to also
Just agree with what you just talked
shout fn terms of being reluctant. we
agree -~ we don't dlways agree, but we
Agree that we should empower citizens to
mike those changés when 1t's appropriate.
Aird We don't face this 1ssue very often.

But I am 1ike you, I'm a Tittle
reluctant sometimes to turn away citizens
oh an fnitfative, but I think the law
here 1s fairly clear. aAs 1 fndicavad
wheh I made the motion, 1t seahs to me
that the proposal was just a 1itele bit
of an overreach, 3¢ that's where 1 am,

Ma, FaUX:  and just another
comment, I too am reluctant in ny second
ahd my vote to. not put this on the ballot
for some of the same ressons Just
mentioned. T would also add that X have
some sympathy with the notion that our
Taws with respect to marijuana probably
need to change, but this is pnot,
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CHAYAMAN BURKE: Qpposed?

Motiaen carries, the petition will
not certity to the ballét. You are
always free 10 seek what was dong 1n the
Wahkoning County case, the Suprems court
approval to put the matter on the ballot.

MR. TRIANTAFILOU: Giveh the
special linfted agenda, can we adjourn,
Mr. Chairman?

CHATRMAN BURKE! We certainly can,

MR. TRIANYAFILOU: I move we
adjourn.

MR, FAUX: Second,

CHAIRMAN BURKED Those in favor
signify by saying aye,

M. QERHARDT: Aye.

HA. TRIANTAFILOU: Ayd.

MR, FAUX: Aye.

CHAYRMAN BURKE: Opposed?

Hotion carrfas,

(Proceedings concluded at
8133 awm.)
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that the foregoing Transcript of proceedings 1s
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¥ true, complete, and accurate tiahscript of my
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sadd stenotypa notes.
. IN WITHESS WHEREOF, I herdunto set my
I hand this 23rd day of August, 2018.
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IN THE SUPREME COURT OF OHIO

STATE, ex rel, SENSIBLE NORWOOD and
AMY G. WOLFINBARGER,

Relators

V.

HAMILTON COUNTY BOARD OF
ELECTIONS, et al,

Respondent

Caseno. 2016-1277

AFFIDAVIT OF SHERRY POLAND

AFFIDAVIT OF SHERRY POLAND

State of Ohio )
) ss:
County of Hamilton )

Affiant Sherry Poland, being duly sworn states the following;

1. Iam Director of the Hamilton County Board of Elections (“the Board™).

2. The Board is on schedule to lock-down the ballot printing and vote counting database on
Friday, September 16™, meaning no changes can be made to a ballot without creating another
election database and re-proofing and printing any ballots previously printed.

3. Pursuant to R.C, § 3511.04, the Board is requlred to mail all absentee ballots to uniformed
military and overseas civilians on September 24™,

4. As of September 14th, the Board has received approximately 1,049 requests for absentee
ballots from uniformed military and overseas civilians.

5. Pursuant to R.C. § 3509.01, regular absentee voting for non-military and non-overseas voters

begins on October 12,




6. As of Sepiember 14th, the Board has received approximately 22,000 requests for regular
absentee ballots.

7. The Board will print approximately 625,000 ballots to be used on Election Day. Printing is
scheduled to begin on September 19™,

8. Ihave personal knowledge of the matters to which I have sworn,

Sherry Polan& ;

Director
Hamilton County Board of Elections

b

Sworn to and subscribed in my presence this & day of &ﬂ@k@mﬁr@\ , 2016.

Further Affiant sayeth naught.

coEE@-téésmaEQK . fi
Notary PublS/ Stata of Ofp - |
My Commigsion Explres qg-;o-zﬁm

Notary Public



