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PROPOSITION OF LAW NO. XVI 
 

IMPROPER LIMITATIONS UPON DEFENSE CLOSING 
ARGUMENTS DEPRIVES A DEFENDANT OF DUE PROCESS OF LAW 
AND A FAIR TRIAL IN VIOLATION OF THE SIXTH AND FOURTEENTH 
AMENDMENTS TO THE UNITED STATES CONSTITUTION AND 
ARTICLE ONE SECTION 10 AND 16 OF THE OHIO CONSTITUTION.  

 
 During closing arguments, a series of objections were made by the State 

which the trial court sustained.  The efforts of defense counsel during closing 

arguments in the trial phase were to call into question issues regarding the scope of 

the investigation, and call to question witnesses not called to testify.  The first issue 

arose as defense counsel called into question the scope and extent of the 

investigation: 

And, again, when you make decisions here, you 
have a right to have the investigation that you need to 
make the decisions to let you know what happened.  You 
don’t have to put the pieces together.  You are not 
supposed to put the pieces together when there is a 
question in your mind.  That the – job of the New 
Franklin Police Department.  And if they are not up to 
doing it, then they need to get somebody else out there. 

 
Mr. Loprinzi:  Objection. 
 
The Court: Sustained. 

 
(Vol. 28, Trial, p.5261-5262.)  Detective Morrison had been an integral part of the 

investigation into Chelsea Schobert’s felonious assault.  In fact, Detective 
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Hitchings testified that he contacted Detective Morrison because when he arrived 

at the Schobert’s home, the morning they were murdered, he found Detective 

Morrison’s business card on the Schobert’s dresser.  (Vol. 26, Trial, p. 4952.) 

Detective Morrison did not testify at the trial, and defense counsel questioned why 

the jury did not hear from Detective Morrison.  The State objected, and the trial 

court sustained the objection.  (Vol. 28, trial, p. 5267.)  Next, defense counsel, 

continuing to question the scope of the investigation, contending there were 

unanswered questions and that the investigation seemingly ceased simply because 

Detective Hitchings got a statement from Shawn Ford, that he did it. 

Great.  Case solved.   
 
What else did he say?  I mean, really, what else did 

he say?  You have got him saying—you have got him 
now opened up, confessing.  What else did Shawn say?  
If you finally got him to a point where you are not 
worried about him shutting up or changing his story 
because he’s finally telling you the truth.  Where is the 
rest of the information?   

 
Where are the cell phones?  Where are Jeff and 

Pegs cell phones?  That’s important.  We don’t know 
where those phones went.  Why don’t we know that?   

 
I mean, if according to Hitchings, Shawn has now 

come clean and telling the truth of the story, that’s when 
you ask him all those questions you want to ask.  That’s 
when you get all the answers out.   

 
Loprinzi: Objection.  May we approach?   
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(Vol. 28, Trial, p. 5267-5268.)  The Prosecutor argued during the side-bar that 

there were things the State “decided not to bring them out at the trial for strategic 

reasons.  But to suggest that they were never asked is improper.”  (Vol. 28, Trial, 

p.5269.)  The Prosecutor then asked that the defense be precluded from arguing or 

further commenting “about witnesses that did not appear, like James Jordan—who 

was subpoenaed and just failed to appear; we tried to get him to appear—or other 

people—the rule indicates that they can’t comment on those things and so we 

would ask that they also be instructed.”  (Vol. 28, Trial, p.5269.)  The Court 

sustained the Prosecutor’s objections and instructed the defense that they could not 

continue making comments about witnesses who did not testify.  (Vol. 28, Trial, 

p.5269-5270.) 

 The trial court improperly limited and restricted defense counsel during 

closing arguments.  Crim.R. 16(I) specifically provides that each party shall 

provide opposing counsel “a written witness list, including names and addresses of 

any witness it intends to call at its case-in-chief, or reasonably anticipates calling in 

rebuttal or surrebuttal.   

The content of the witness list may not be commented upon or discussed to 

the jury by opposing counsel, but during argument, the presence or absence of the 

witness may be commented upon.”  To be sure, Crim.R. 16 used to prohibit the 
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parties from commenting upon any witness that was on a witness list, and not 

called at trial.  See, State v. Hannah, 54 Ohio St.2d 84, 374 N.E.2d 1359 (1978) 

interpreting former version of Crim.R. 16. Crim.R. 16( C)(3) used to provide “the 

fact that a witnesses name is on a list furnished under subsection ( C)(1)( C), and 

that the witnesses not called shall not be commented upon at trial.”  However, 

Crim.R. 16 was amended in 2010, and now specifically provides that a party may 

comment upon “the absence or presence of a witness relevant to the proceedings.”  

See, Crim.R. 16, Staff Notes, 7-1-10 Amendments.  According, under the 2010 

Amendments to Crim.R. 16, the trial court erred in sustaining the State’s objections 

to defense counsel arguing witnesses who were not called.  Detective Morrison 

was relevant to the proceedings.  He was investigating the felonious assault 

charges involving Chelsea Schobert.  When called by Detective Hitchings the 

morning of the murder, Morrison came out to the Schobert house and Morrison 

was involved in the several interrogations of Ford. Morrison was relevant and his 

absence from trial was fair commentary.     

 In State v. Herring, 422 U.S. 853, 95 S.Ct. 2550, 45 L.Ed.2d 593 (1975) the 

Court explained the import of closing arguments in a capital case: 

There can be no doubt, the closing argument for 
the defense is a basic element of the adversary fact-
finding process in a criminal trial.  Accordingly, it has 
universally been held that counsel for the defense has a 
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right to make a closing summation to the jury, no matter 
how strong the case for the prosecution may appear to the 
presiding judge.  The issue has been considered less often 
in the context of a so called bench trial.  But the 
overwhelming weight of authority in both Federal and 
State Constitutions hold that a denial of the opportunity 
for final argument in a non-jury criminal trial is a denial 
of the basic right of the accused to make his defense. 

 
One of the many cases so holding was Yopps v. 

State, 228 Md.204, 178(A).2d 879 (1962).  The 
defendant in that case, indicted for burglary, was tried by 
the court without jury.  The defendant, in his testimony, 
admitted being in the vicinity of the offense, but denied 
any involvement in the crime.  At the conclusion of the 
testimony, the trial judge announced a verdict of guilty.  
Defense counsel objected, stating that he wished to 
present arguments on the fact, but the trial judge refused 
to hear any arguments on the grounds that only a 
question of credibility was involved, and, therefore, 
counsel’s arguments would not change his mind.  The 
Maryland Court of Appeals held that the trial court’s 
refusal to permit defense counsel to make a final 
summation violated the defendant’s right to the 
assistance of counsel, under the State and Federal 
Constitutions: 

 
The constitutional right of a defendant to be heard 

through counsel necessarily includes his right to have his 
counsel make a proper argument on the evidence and the 
applicable law in his favor, however simple, clear, 
unimpeached, and conclusive the evidence may seem, 
unless he has waived his right to make such argument, or 
unless the argument is not within the issues in the case, 
and the trial court has no discretion to deny the accused 
such right.” Id. at 207, 1782d at 881. 
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The wide-spread recognition of the right of the 
defense to make a closing summary of the evidence to 
the trier-of-fact, whether judge or jury, finds solid 
support in history.  In the Sixteenth and Seventeenth 
century, when notions of compulsory process, 
confrontation, and counsel were in their infancy, the 
essence of the English criminal trial was argument 
between the defendant and counsel for the crown.  
Whatever other procedural protections may have been 
lacking, there was no absence of debate of the factual and 
legal issues raised in a criminal case.  As the right of 
compulsory process, to confrontation, and to counsel 
developed, the adversary system commitment procedure 
had the effect of shifting the primary function of 
argument to summation of the evidence at the close of 
trial, in contrast to the “fragmented” factual argument 
that had been typical of the earlier common law. 

 
It can hardly be questioned that closing arguments 

serve to sharpen and clarify the issues for resolution by 
the trier-of-fact in a criminal case.  For it is only after all 
of the evidence is in that counsel for the parties are in a 
position to present their respective versions of the case as 
a whole.  Only then can they argue the inferences to be 
drawn from all the testimony, and point out the 
weaknesses of their adversary’s position.  And for the 
defense, closing argument is the last clear chance to 
persuade the trier-of-fact that there may be reasonable 
doubt of the defendant’s guilt.  See, In re: Winship, 397 
U.S. 358.   

 
* * * This is not to say that closing arguments in a 

criminal case must be uncontrolled or even unrestrained.  
The presiding judge must be and is given great latitude in 
controlling the duration and limiting the scope of closing 
summations.  He may limit counsel to a reasonable time 
and may terminate argument when continuation would be 
repetitive or redundant.  He may insure that argument 
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does not stray unduly from the mark, or otherwise 
impede the fair and orderly conduct of the trial.  In all of 
these respects he must have broad discretion.  See, 
generally, 5 R.Anderson, Wharton’s Crim. Law and Proc. 
§2077 (1957).  Cf. American Bar Assoc. Project on 
Standards for Crim. Justice, the Prosecution Function, 
§5.8, pp.126-129, and the Def. Function, §7.8, pp.277-
282.  Id. at 861-862.   

 
Id at. 862. Herring outlined the importance of closing argument, and wide 

latitude that should be given so that counsel can argue their perspective of 

the case and flaws in their opponent’s case.  Defense counsel attempted to 

argue about the lack of evidence regarding certain areas for which there was 

testimony.  The lack of evidence or the failure to call certain witnesses, 

when pointed out to the jury may in fact create doubt.     

In every criminal case, the mosaic of evidence that 
comprises the record before a jury includes both the 
evidence and the lack of evidence on material matters. 
Indeed, it is the absence of evidence upon such matters 
that may provide the reasonable doubt that moves a jury 
to acquit." United States v. Poindexter, 942 F.2d 354, 360 
(6th Cir. 1991) (reversing trial court's decision to prevent 
defense counsel from commenting on prosecution's 
failure to introduce fingerprint test results that did not 
reveal defendant's prints on contraband). In this instance, 
Kevin's counsel cannot be faulted for attempting to 
leverage the absence of testimony from a person that was 
repeatedly referred to by Defendants' testifying 
employees into a jury finding of reasonable doubt. 

 
United States v. Young, 470 U.S. 1, 12, 105 S. Ct. 1038, 84 L. Ed. 2d 1 (1985).  
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While a defendant has no burden of proof at trial, the United States Supreme 

Court suggested in Kyles v. Whitley, 514 U.S. 419, 115 S.Ct. 1555, 131 L.Ed.2d 

490 (1995) that the practical burden of a criminal defendant, if any, is to create 

reasonable doubt about guilt. Young and Poindexter recognized one appropriate 

way to do so is to be able to comment upon the absence of evidence or witnesses in 

trial  Closing argument is just one tool to assist in the creation doubt and the trial 

court improperly limited counsel’s arguments.  

At its core, the Due Process Clause of the Fourteenth Amendment 

guarantees that one charged with a crime has a fair opportunity to defend against 

the charges. Chambers v. Mississippi, 410 U.S. 284, 93 S.Ct. 1038, 35 L.Ed.2d 297 

(1973).  The trial court improperly limited the closing arguments. 
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PROPOSITION OF LAW NO. XVII 
 
A CAPITAL DEFENDANT'S RIGHT TO A RELIABLE SENTENCE IS 

VIOLATED WHEN THE TRIAL JUDGE FAILS TO PROPERLY WEIGH 
AGGRAVATING CIRCUMSTANCES AND MITIGATING FACTORS IN 
IMPOSING A SENTENCE OF DEATH. U.S. CONST. AMENDS. VIII, XIV; 
OHIO CONST. ART. I §§9,16. 

 

R.C. § 2929.03(F) requires the court or panel of three judges, when it 

imposes sentence of death, to state in a separate opinion its specific findings as to 

the existence of any mitigating factors set forth in division (B) of O.R.C. § 

2929.04, the existence of any other mitigating factors, the aggravating 

circumstances the offender was found guilty of committing, and the reasons why 

the aggravating circumstances the offender was found guilty of committing were 

sufficient to outweigh the mitigating factors. State v. Maurer, 15 Ohio St. 3d 239, 

473 N.E.2d 768 (1984). The trial court issued a twenty-two (22) page opinion in 

this case.  (Doc. # 378)  The trial court opinion in this case contains errors that 

render the death sentences arbitrary and unreliable. 

The Trial Court’s Introduction 

In this section, the trial court attempted to lay out the history of the case and 

what occurred during the course of proceedings.  Mr. Ford had been charged with 

three separate capital specifications, attached to each of five aggravated murder 
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counts in the Indictment:  (1) the Aggravated Murder was part of a course of 

conduct involving the purposeful killing or attempt to kill two or more persons by 

the offender, in violation of O.R.C. §2929.04(A)(5); (2) the Aggravated Murder 

was committed while Shawn Ford, Jr. was committing, attempting to commit, or 

fleeing immediately after committing or attempting to commit Aggravated 

Robbery, and (a) Shawn Ford, Jr. was the principal offender in the commission of 

the Aggravated Murder or, (b) if not the principal offender, committed the 

Aggravated Murder with prior calculation and design, in violation of O.R.C. 

§Section 2929.04(A)(7); and (3) the Aggravated Murder was committed while 

Shawn Ford, Jr. was committing, attempting to commit, or fleeing immediately 

after committing or attempting to commit Aggravated Burglary, and (a) Shawn 

Ford, Jr. was the principal offender in the commission of the Aggravated Murder 

or, (b) if not the principal offender, committed the Aggravated Murder with prior 

calculation and design, in violation of O.R.C. §Section 2929.04(A)(7).  (Doc. #3)   

In reviewing the jury’s verdict, the trial court referred to the O.R.C. 

§2929.04(A)(5) as the “multiple murder specification.”  (Doc. # 378, p. 2)  This is 

not correct.  In a similar circumstance, this Court found that it was wrong for a 

prosecuting attorney to refer to the O.R.C. §2929.04(A)(5) specification as the 

“mass murder” specification.  State v. Bryan, 101 Ohio St.3d 272, 2004-Ohio-971 
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at ¶ 177.  There the court instructed that it should be referred to as the “course of 

conduct” specification.  And the reason is obvious, in this case, two people were 

killed, the minimum number to qualify for the course of conduct specification.  

However, by referring to it as the mass murder specification or the multiple murder 

specification it raises the specter of a crime much more egregious than the one 

before the court.   

Later in the introduction, the court states: 

Defendant Ford was found guilty of Specifications 
Two and Three to Counts Four and Five, with the 
determination that he committed the aggravated murder 
of Margaret J. Schobert with prior calculation and design 
while committing, fleeing immediately after committing 
or attempting to commit aggravated robbery. 

 
(Doc. # 378, pp. 2-3).  This may be true as it relates to the second capital 

specification but the third specification charged that he committed the aggravated 

murder during the course of an aggravated burglary.   

The Trial Court’s Analysis 

In this section the trial court goes into to an extensive description of things 

he has not considered in his independent deliberation.  According to Black’s Law 

Dictionary, Fifth Edition, the word consider means “to fix the mind on, to 

examine.”  In the courts list of what was not considered, he certainly examined the 

evidence.  The court states it did not consider:  letters sent to the court from Ford, 



283 

 

the presentence investigation report, the felonious assault on Chelsea Schobert,26 

victim impact evidence during the sentencing hearing, the aggravated murder 

itself, Ford’s criminal record, “or any aggravating circumstances of which the 

defendant was found guilty that have been merged.”  (Doc. # 378, p. 5)  The court 

further explain he did not consider any of the mitigating circumstance not raised by 

the defense, but later in the opinion will detail the ones “not considered.” 

Certainly the court examined these items, yet felt the need to specifically put 

down that he did “not consider them.”  If he examined them, he was aware of them 

and it is hard to somehow wipe that evidence from his mind in making his 

determination.  It is like unringing his own bell.  There does not seem to be much 

difference in an analysis that would “not consider” a piece of evidence and 

considering that same evidence and not giving it any weight.   

It is also curious as to what the court is referring to when he states he did not 

consider “any aggravating circumstances of which the defendant was found guilty 

that have been merged.”  There were three aggravating circumstances attached to 

Count Four, and there were three mentioned later in the opinion.  If the court is 

                                           

26 As set forth in Proposition of Law No XIV the jury was permitted to consider the felonious 
assault of Chelsea Schobert as a result of the State’s wholesale submission of “all testimony 
evidence” from the trial phase.  The trial court’s independent reweighing does not cure this 
defect as the jury’s recommendation may have been different had they been given proper 
guidance as to the evidence that was to be properly consider in support of the aggravating 
circumstances.    
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referring to the aggravating circumstances in Count Three or Count Five, relating 

to Margaret Schobert, this would be totally inappropriate to consider those factors 

since those counts did not even go to the jury.  Those should not have been 

examined at all, but the trial court did look at them in order to make such a 

determination.   

The Trial Court’s Examination of Mitigating Circumstances 

The trial court found the nature and circumstance of the offense to have no 

mitigating value.  The trial court then examined the history, character and 

background of the offender.  (Id., at pp. 9-14.)  After the court detailed Mr. Ford’s 

experiences growing up, the court gave “slight weight” to his background.  In so 

finding, the court stated: “Moreover, many people grow up in circumstances 

similar to Defendant Ford's and do not resort to criminal conduct.”  This kind of 

analysis fails to acknowledge that everyone has different experiences in life, even 

if they are raised in the same house.  The mental capacities of a person to deal with 

adversity in their lives is very different.  That person who “grew up in the same 

circumstances” may have had mental health issues they had to deal with along with 

the hardships related to their background.  No one knows if that person who “grew 

up in similar circumstances” may have had a mentor or important person in their 

life, outside the family environment, to help them along the way.  No one person’s 
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family circumstance are exactly the same as another’s.  That is why the penalty 

phase of a capital case is about making an INDIVIDUALIZED determination 

concerning the person on trial for their life.  Lockett vs. Ohio, 438 U.S. 586 (1978).  

Ironically, later in the opinion, the court points out that Mr. Ford was bullied in 

school and beaten by his step-father.  Factors that someone with a “similar 

circumstances” may not have endured. 

It is also disturbing that the court felt compelled to examine all the statutory 

mitigating circumstances, in spite of the fact that Mr. Ford did not present evidence 

related to many factors.  In State vs. DePew, 38 Ohio St.3d 275, 289; 528 N.E.2d 

542 (1988), this court made it clear that if the defendant chooses to refrain from 

raising some of or all of the factors available to him, those factors not raised may 

not be referred to or commented upon by the trial court or the prosecution.  Yet the 

court did exactly that, he went through each factor in the statute.  The trial court 

should have limited his examination to the factors presented by Mr. Ford.   

The defense expert, Dr. Joy Stankowski, testified concerning Mr. Ford’s 

drug and alcohol abuse.  She specifically noted the effect that alcohol has on a 

developing brain.  The trial court gave this factor no weight, because “There was 

no evidence that Defendant Ford was under the influence of alcohol at the time of 

the murder of Margaret Schobert.”  (Id., p. 17)  However this court has previously 
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held that the fact that an offender may not have been under the influence at the 

time of the offense is an incorrect definition of mitigation.  “. . .to the extent that 

the trial court's sentencing opinion may be susceptible of a reading that indicates 

no need to consider the factor (substance abuse) simply because appellant was not 

under the influence of drugs or alcohol at the time of the offense.  The court's 

statement in that regard would be an incorrect definition of mitigation, one that 

relates directly to culpability, as opposed to those factors that are relevant to 

whether the offender should be sentenced to death.  See  State v. Holloway, 38 

Ohio St.3d at 242.”   State v. Goff, 82 Ohio St.3d 123, 133 (1998). 

It is also troubling that the trial court acknowledged in his opinion, the issue 

related to the jury’s finding that in the felony murder specifications attached to 

Count Four, relating to Margaret Schobert, the jury found he was not the principal 

offender, but instead found he had committed the aggravated murder with prior 

calculation and design.  (Id., p. 15)  (See, Proposition of Law No. II) The trial court 

noted the inconsistencies between the verdicts  when the jury found Ford guilty of 

both principal offender and prior calculation and design immediately after the 

verdict. (Vol. 28, Trial, p. 509.)  The court failed to acknowledge the problems 

with this finding, that was exacerbated when the court went back to the course of 

conduct specification and found he was “the offender” who had killed two or more 
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persons.  In essence what the Court did was to weigh both prongs of the O.R.C. 

2929.05(A)(7) capital specification, principal offender and prior calculation and 

design, in violation of State v. Penix, 32 Ohio St.3d 369,371 (1987), State v. 

Moore, 81 Ohio St.3d 22, 40 (1998). See, Proposition of Law No. II.   

The court engaged in the same erroneous reweighing in its reasons section, 

Doc. 378, pp. 18-19, where the court finds him the actual killer and prior 

calculation and design.  In State v. Johnson 24 Ohio St.3d 87, 494 N.E. 2d 1061 (1986), 

this court held that “[p]resenting the jury with specifications not permitted by statute 

impermissibly tips the scales in favor of death, and essentially undermines the required 

reliability in the jury’s determination.”  This reasoning is equally applicable when the trial 

court considers specifications not permitted by law.  To have acknowledge the dilemma 

created by the jury’s verdicts in Count 4 and Count 5 and then to have relied upon both 

findings in clear violation of the statutory language mandating either the principal offender, 

or if not the principal offender then with prior calculation and design undermined the 

reliability of the sentence and tipped the scales in favor of death.  

In addition, if the court was going to accept the jury’s finding that Mr. Ford 

was not the principal offender in the aggravated murder of Margaret Schobert, then 

he should have given weight to the O.R.C. 2929.04(B)(6) mitigating factor.   
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Conclusion 

Ohio's statutory scheme for imposition of the death penalty is a response to 

United States Supreme Court decisions requiring that the death penalty be imposed 

in a rational, consistent manner. Eddings v. Oklahoma, 455 U.S. 104, 111 (1982); 

Lockett v. Ohio, 438 U.S. 586 (1978). A state that allows the death penalty "has a 

constitutional obligation to tailor and apply its law in a manner that avoids the 

arbitrary and capricious infliction of the death penalty." Godfrey v. Georgia, 446 

U.S. 420, 428 (1980) (emphasis added); see also, Barclay v. Florida, 463 U.S. 939, 

958-59 (1983) ("Since Furman v. Georgia, 408 U.S. 238 (1972), this Court's 

decisions have made clear that States may impose this ultimate sentence only if 

they follow procedures that are designed to assure reliability in sentencing 

determinations.' (Stevens, J., concurring) (citation omitted in original, emphasis 

added). 

To that end, discretion in sentencing by a jury or three judge panel is 

channeled so as to limit the possibility that a death sentence will be imposed 

without thorough, proper consideration. Gregg v. Georgia, 428 U.S. 153, 189 

(1976). In Ohio, that consideration is defined as a weighing of only the aggravating 

circumstances present against the mitigating factors with a requirement that the 

jury and judge find, beyond a reasonable doubt, that the statutory aggravating 
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circumstance outweighs all of the mitigating factors. O.R.C. § 2929.03. In this 

case, the court allowed improper considerations to tilt the balance in favor of death.  

The trial court's error in the opinion was violative of the Fifth, Eighth and 

Fourteenth Amendments guarantees firmly established in Lockett vs. Ohio, 438 

U.S. 586 (1978); Eddings vs. Oklahoma, 455 U.S. 104 (1982); Hitchcock vs. 

Dugger, 481 U.S. 393 (1987); and Penry vs. Lynaugh, 492 U.S. 302 (1989) and 

similar guarantees made in Sections 9 and 16, Article 1 of the Ohio Constitution. 

Mr. Ford’s death sentence must be reversed. 
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PROPOSITION OF LAW NO. XVIII 
 
IT IS A VIOLATION OF THE EIGHTH AND FOURTEENTH 

AMENDMENT TO THE UNITED STATES CONSTITUTION, AND OHIO 
CONSTITUTION, ARTICLE 1,  SECTIONS 1, 2, 9, AND 16, TO UPHOLD A 
SENTENCE OF DEATH WHEN AN INDEPENDENT WEIGHING OF THE 
AGGRAVATING CIRCUMSTANCES VERSUS THE MITIGATING 
FACTORS DEMONSTRATE THAT THE AGGRAVATING 
CIRCUMSTANCES DO NOT OUTWEIGH THE MITIGATING FACTORS 
BEYOND ANY REASONABLE DOUBT, AND THE DEATH SENTENCE IS 
NOT APPROPRIATE.   

 
Shawn Ford should not be on death row. Had the crime been committed six 

months earlier, he would not have been eligible for the death penalty.  To presume 

that because he was 18, he had the maturity and mental development to overcome 

the vulnerability or susceptibility to negative influences is “blinking reality.”  His 

low average IQ, coupled with his general immaturity and family upbringing 

combined to produce someone who committed terrible crimes. But all aggravated 

murders that warrant capital specifications are terrible crimes, and Ford had been 

diagnosed with a learning disability and a low IQ at an early age. Ford poses no 

threat to society in the event of a 25 or 30 actual incarceration or even a life 

without parole sentence. To be sure the murders were brutal in character, Ford’s 

history explains much of that. Furthermore, the trial court appears to have weighed 

non-statutory aggravating circumstances into the death decision. 
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In ruling capital punishment unconstitutional for juveniles under the age of 

eighteen (18), the United States Supreme Court emphasized that rules have been 

implemented to ensure that the death penalty is reserved for “a narrow category of 

crimes and offenders.”  Roper v. Simmons, 543 U.S. 551, 569, 125 S.Ct. 1183, 161 

L.Ed.2d 1 (2005).  Roper held that because the death penalty is the most severe 

punishment, the Eighth Amendment applies to it with special force.  Capital 

punishment must be limited to those offenders who commit “a narrow category of 

the most serious crimes” and whose extreme culpability makes them “the most 

deserving of execution.”  In Roper, the Court recognized differences between 

juveniles cannot with reliability be classified among the worst of the offenders. 

Roper relied upon three basic realities to conclude the death penalty can not be 

imposed for juveniles: 1) a lack of maturity and under developed sense of 

responsibility are found in youth more often than in adults and often result in 

impetuous and ill considered actions and decisions; 2) juveniles are more 

vulnerable or susceptible to negative influences and outside pressures, caused in 

part by the prevailing circumstances that juveniles have less control, or less 

experience with control, over their own environment; 3) the character of a juvenile 

is not as well formed as that of an adult.  The personality traits of a juvenile are 

more transitory, less fixed. 



292 

 

These differences render suspect any conclusion 
that a juvenile falls among the worst offenders.  The 
susceptibility of juveniles to immaturity and irresponsible 
behavior means “their irresponsible conduct is not as 
morally reprehensible as that of an adult.”  Their own 
vulnerability and comparative lack of control over their 
immediate surroundings mean juveniles have a greater 
claim than adults to be forgiven for failing to escape 
negative influences in their whole environment.  The 
reality that juveniles still struggle to define their identify 
means it is less supportable to conclude that even a 
heinous crime committed by a juvenile is evidence of 
irretrievability of irretrievable depraved character.  From 
a moral standpoint it would be misguided to equate the 
failings of a minor with those of an adult, for a greater 
possibility exists that a minor’s character deficiencies 
will be reformed. 

 
Id. at 568-570.  Going to sleep on the eve of one’s eighteenth (18th) birthday, and 

waking up the next morning eighteen (18) years old does not overnight change the 

characteristics of a juvenile. Shawn Ford was barely eighteen (18) when he was 

arrested and charged with the aggravated murder of Jeffrey and Margaret Schobert, 

and the felonious assault of Chelsea Schobert.  The overwhelming evidence 

presented supported a portrait of a young man who was immature, irresponsible, 

vulnerable and impulsive. Shawn was not just a young kid who didn’t want to 

grow up, a review of his life’s circumstances places him squarely in the category of 

a juvenile whose vulnerability and comparative lack of control over his immediate 

surroundings rendered him ill-equipped to deal with the turmoil and challenges he 
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faced.  To be sure, he was 18 years old, not what we consider a juvenile under the 

law.  But to actually implement and carry out the individualized sentencing 

constitutionally mandate, the decision in this case cannot be made by looking at the 

date on the birth certificate. Lockett v. Ohio  438 U.S. 586, 98 S.Ct. 2954, 57 

L.Ed.2d 973 (1978). Individualized sentencing means looking at the entire package 

that brought Shawn Ford to where he was in life on April 1, 2013.  

And as I said before, development, there is no 
magic age at which things start or stop, and the age varies 
on the individual. Some people's brains might be more 
fully developed and their characters and personalities 
might be more mature at age 17. Some people might not 
be mature until 19, 20. And a lot of that depends on how 
supportive their environment was, it depends on how 
many extra resources they might have had. It depends on 
other things they were born with, how high or low their 
IQ was.   

 
(Vol. 4, Mitigation, p.499-500).  The environment Shawn Ford grew up in, coupled 

with low IQ of 80 or below compels the conclusion that Shawn, like juveniles 

under 18, fails to fall among the worst offenders or evidence of the “irretrievability 

of irretrievable depraved character.” 

Before he was three years old, his baby sister died.  Some may say he was 

too young for it to have any impact.  The fact that he stopped talking after her 

death suggests otherwise. Even when beat with a belt, he would not cry and when 

“whoopings” weren’t effective, he was punished by having to stand holding 25 



294 

 

pound weights above his head. Before he was five, Shawn was witness to violence 

and physical fights between his parents 2 to 3 times a week, one time, intervening 

and crawling on his father’s back begging him to stop beating his mother. By eight 

years old he had twice been removed from his house and the people with whom he 

had bonded.  He was bullied at school because of his high pitched voice.  When he 

returned to his mother, he was again faced with witnessing and enduring physical 

abuse; this time involving his step-father. Tracy Wooden.  His step father sold 

drugs and ended up in prison.  He longed to spend time with his father who made 

little to know effort to be a part of Shawn’s life. To be sure, faced with all of these 

challenges as a juvenile, Shawn Ford found himself on the street and making the 

wrong choices.  

It is no surprise that he ended up in juvenile court and no surprise that the 

counseling through juvenile court, it was “evident” Shawn had emotional and 

psychological problems. When released form juvenile detention, he met Chelsea, 

whom by all accounts he truly loved.  His step-father was not happy Shawn wasn’t 

sharing the money he got from Chelsea and so his step-father went after him with a 

baseball bat and during the struggle bit him and then, kicked him out of the house. 

One week later, as Chelsea sat in the hospital, Shawn faced losing what he thought 

was the love of his life. Two weeks later he stood charged with capital murder. 
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These were the mitigating factors present.  Not all fit neatly within one of the 

factors enumerated in 2929.04(B).  On his 18th birthday he did not miraculously 

develop the skills to deal with his vulnerabilities, susceptibility to negative 

influences and outside pressures or develop the ability to “escape negative 

influences” in his whole environment.   

But for the difference of six (6) months, Shawn would not be eligible for the 

death penalty.  This is a fact that cannot be easily dismissed.  Though he was six 

(6) months past his eighteenth (18th) birthday when this crime occurred, the 

chronological age does not reflect the mental development as recognized in Roper, 

supra, “juvenile offenders cannot with reliability be classified among the worst of 

the offenders.”  We recognize that juveniles have not had full opportunity to 

develop, that their “immature and irresponsible behavior” means that as a matter of 

law “their irresponsible conduct is not as morally reprehensible as that of an adult.”   

The trial court issued a separate opinion weighing the aggravating 

circumstances against the mitigating factors.  The trial court found that the 

aggravating circumstances outweighed the mitigating factors beyond any 

reasonable doubt and imposed a death sentence.  But the trial court did not conduct 

the individualized sentencing.  Had the trial court looked at the individual, a 

different result would have obtained. The trial court weighed the aggravating 



296 

 

circumstances, to include the fact that the murder was committed with prior 

calculation and design, even though the jury had found Shawn Ford to be the 

principal offender, and therefore, that factor should not have been considered as an 

aggravating circumstance. 

Here, the mitigating factors overwhelmingly supported the conclusion that 

Shawn Ford, though eighteen (18) in chronological age, possessed all of the 

characteristics of a juvenile, for which we recognize death is not appropriate. 

To be sure, capital sentencing requires individualized consideration of the 

offender.  This means that by definition a statute cannot be drafted to cover every 

possible mitigating factor. Listing all of the statutory mitigating factors when 

Ford’s evidence, though considerable, fits into only a few of the statutory pigeon-

holes, has the subconscious effect of leading a jury, and perhaps a judge, to believe 

that Shawn Ford’s mitigation is not substantial because it fits into only a few of the 

several enumerated categories.  In fact, there is a United States Supreme Court case 

that stands for the idea that mitigation cannot be limited by statutory criteria, 

“ruling, other otherwise.”  See, Hitchcock v. Dugger, 481 U.S. 393, 107 S.Ct. 

1821, 95 L.Ed.2d 347 (1987).   
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R.C. 2929.05 charges this Court with the obligation to “review on appeal the 

sentence of death at the same time that they review the other issues of the case.”  

The Court: 

shall review the judgment in the case and the 
sentence of death imposed by the court or panel of three 
(3) judges in the same manner that they review other 
criminal cases, except that they shall review and 
independently weigh all of the facts and other evidence 
disclosed in the record in the case, and consider the 
offense and the offender to determine whether the 
aggravating circumstances the offender was found guilty 
of committing outweigh the mitigating factors in the 
case, and whether the sentence of death is appropriate.  In 
determining whether the sentence of death is appropriate, 
the court of appeals…shall consider whether the sentence 
is excessive or disproportionate to the penalty imposed in 
similar cases.  They also shall review all of the facts and 
other evidence to determine if the evidence supports the 
finding of the aggravating circumstances the trial jury, or 
the panel of three (3) judges, found the offender of 
committing, and shall determine whether the sentencing 
court properly weighed the aggravating circumstances 
the offender was found guilty of committing, and the 
mitigating factors.   

 
A review of the indictment and the aggravating circumstances renders it 

impossible for this Court to independently weigh and make a determination of the 

appropriateness.  This is because Shawn Ford was found guilty of the principal 

offender and despite that, the jury was permitted to consider and found him guilty 

of committing the crime with prior calculation and design. 
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As a matter of federal constitutional law, a proportionality review is not 

required. See, e.g., Pulley v. Harris, 465 U.S. 37, 104 S.Ct. 871, 79 L.Ed.2d 29 

(1984) Whether by accidental or designed implementation of the doctrine of “new 

federalism” Ohio does require a proportionality review. See, Ohio Rev. Code Ann. 

§2929.05.  

Just about anyone who has weighed in on the subject has drawn the same 

conclusion: in order to determine whether a death sentence is proportional, the 

death sentence and the offender’s conduct must be compared to similar crimes not 

only in which the death penalty was actually imposed, but in which the death 

penalty could have been imposed and indeed could have been charged.27  

The United States Supreme Court outlawed the death penalty for rape in 

Coker v. Georgia 433 U.S. 584, 97 S.Ct. 2861, 53 L.Ed.2d 982 (1977). The Court 

did so, because it found that the death penalty for rape was not generally being 

imposed throughout the nation, and it therefore violated the Constitution to do so 

in Coker’s case. The Supreme Court did not compare other rape cases in Georgia 

where the defendant had been sentenced to death for rape in order to determine 

                                           

27 While the last of these is sometimes debatable among those who debate such things, its 
inclusion in the pool of cases is unquestionably proper. This is due, if for no other reason, to the 
fact that the unbridled charging discretion of Ohio prosecutors is such that many people who 
could be charged with the death penalty are not. Moreover, the Coker standard, described herein, 
makes such inclusion undeniably proper. 
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whether Coker’s death sentence was valid. Instead, the Court looked to whether the 

death penalty was being imposed generally across the country for the crime of 

rape. Concluding that it was not, the Court invalidated Coker’s death sentence. 

Coker at the very least warrants the inclusion of all other capital murder 

cases where death could have been imposed as part of the proportionality pool. 

Thus, just based upon the Coker analysis, Ohio’s review is fatally flawed. Instead 

of looking at capital indictments involving the same acts, charges, and/or 

specifications, this Court looks only at similar cases where the death penalty was 

actually imposed. Under this analysis, had the United States Supreme Court 

compared Coker’s death sentence for rape only with other sentences of death 

imposed in Georgia for rape, and without regard to the rape cases where death was 

not imposed in Georgia and other states, Coker would have by now surely been 

executed.  

Ohio law requires a reviewing court to review a defendant’s capital sentence 

for proportionality and appropriateness. But this Court will be unable to do that—it 

will be unable to perform any sort of a proportionality review that is anything other 

than lip service to the concept. And the reason, of course, is because there are no 

statistics; there is no data, which would enable the Court to perform a true 

proportionality review. 
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In September of 2007, the American Bar Association published, Evaluating 

Fairness and Accuracy in State Death Penalty Systems: The Ohio Death Penalty 

Assessment Report: An Analysis of Ohio’s Death Penalty Laws, Procedures, and 

Practices. Four years later a task force was appointed to review capital punishment 

in Ohio. The 2007 ABA Report addressed two issues relevant to this Court’s 

obligation regarding proportionality review in Ohio 1) race as a factor in death 

penalty sentenced; and, 2) Ohio lacks meaningful proportionality review.  

The Ohio Public Defender’s proportionality statistics, found at 

http://opd.ohio.gov/Portals/0/PDF/DP/Proportionality.pdf, show that among those 

executed and those awaiting execution, a case in which there is a white victim or 

victims is far more likely to draw a death sentence. The 2007 ABA Study found: 

In 1987, the United States Supreme Court held in 
McCleskey v. Kemp, [481 U.S. 279, (1987)] that even if 
statistical evidence revealed systemic racial disparity in 
capital cases, this would not amount to a federal 
constitutional violation in and of itself. At the same time, 
the Court invited legislative bodies to adopt legislation to 
deal with situations in which there were systematic racial 
disparities in death penalty implementation. 

 
The pattern of racial discrimination reflected in 

McCleskey persists today in many jurisdictions, in part, 
because courts often tolerate actions by prosecutors, 
defense lawyers, trial judges, and juries that can 
improperly inject race into capital trials. These include 
intentional or unintentional prosecutorial bias when 
selecting cases in which to seek the death penalty; 
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ineffective defense counsel who fail to object to systemic 
discrimination or to pursue discrimination claims; and 
discriminatory use of peremptory challenges to obtain 
all-white or largely all-white juries. 

There is little dispute about the need to eliminate 
race as a factor in the administration of the death penalty. 
To accomplish that, however, requires that states identify 
the various ways in which race infects the administration 
of the death penalty and that they devise solutions to 
eliminate discriminatory practices. 

  
Race in Ohio today is what race was in McCleskey: not that blacks receive 

the death penalty in greater proportions than whites, but that killing a white person 

or persons, regardless of the defendant’s race, is far more likely to draw a death 

sentence, exactly what happened here.  

The shortcomings regarding the current proportionality review in Ohio 

identified in the ABA study are substantial rather than inconsequential. The study 

recommended, inter alia, that the following improvements be made: 

➤In order to protect against arbitrariness in capital 
sentencing, the State of Ohio should ensure 
proportionality in capital cases. Presently, that protection 
is lacking, as evidenced by the documented racial and 
geographic disparities in Ohio’s capital system. Because 
proportionality is better achieved at the front end rather 
than the back end, the State of Ohio should develop laws 
and procedures to eliminate these disparities and to 
ensure proportionality. 

➤The courts in the State of Ohio should more 
vigorously enforce the rule requiring prosecutors to 
disclose to the defense all evidence or information known 
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to the prosecutor that tends to negate the guilt of the 
accused or mitigates punishment. 

➤The State of Ohio should engage in a more 
thorough review of the issues presented to the court(s) in 
capital appeals, relax the application of waiver standards, 
and decrease the use of the harmless error standard of 
review. 

➤The State of Ohio should create a publicly 
accessible database on all potentially death-eligible 
murder cases. Relevant information on all death-eligible 
cases should be included in the database and specifically 
provided to prosecutors to assist them in making 
informed charging decisions and the Ohio Supreme Court 
for use in ensuring proportionality. 

➤ To ensure that death is imposed only for the 
very worst offenses and upon the very worst offenders, 
the Ohio Supreme Court should employ a more searching 
sentencing review in capital cases. This review should 
consider not only other death penalty cases, but also 
those cases in which the death penalty could have been 
sought or was sought and not imposed. 

 
In its 2014 report, the Joint Task Force recommended that the legislature 

enact legislation to require a prospective proportionality review in death penalty 

cases to include cases where the death penalty was charged in the indictment or 

information but was not imposed. The cure lies not in another statute but in 

implementing the extant statute. 

Since 1981 the Ohio legislature has required 
consideration of whether “the sentence is excessive or 
disproportionate to the penalty imposed in similar cases.” 
Id. The current practice of the Ohio Supreme Court is to 
compare only cases in which a death sentence was 
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imposed. This appears inconsistent with the intent of the 
Ohio legislature and  the initial practice of the Court.  

 
See, Joint Task Force to Review the Administration of Ohio’s Death Penalty, Final 

Report & Recommendations, April, 2014, at 5. 

In State v. Simko, 71 Ohio St.3d 483, 501, 1994 Ohio 350, 644 N.E.2d 345, 

Justice Pfeifer dissented from the imposition of death. Joining him were Chief 

Justice Moyer and Justice Craig Wright. The dissent probed the heart of Ohio’s 

lack of meaningful proportionality review. 

The focus in most death-penalty cases has been on 
issues other than proportionality. Typically, the court 
locates previous cases with similar statutory aggravating 
circumstances where the death penalty has been imposed, 
and thus finds proportionality to the case at issue. 
However, murders with the same statutorily defined 
aggravating circumstance are not necessarily crimes of 
the same character. In the present case, for example, the 
majority cites three cases in its proportionality review. 

 
The Court should review its entire data base, so that it can determine in a 

meaningful way whether the death sentence imposed upon Ford can be explained 

by a logical distinction between the case where death is imposed from those of 

similar character where it is not. Only that type of true proportionality review will 

guarantee that Ford’s death sentence was not imposed with the freakishness and 

predictability of a strike of lightning that the Eighth Amendment prohibits. See, 
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Furman v. Georgia, 408 U.S. 238, 309, 92 S.Ct. 2726, 33 L.Ed.2d 346 (1972) 

(STEWART, J., concurring). 
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PROPOSITION OF LAW NO. XIX 
 

IT VIOLATES THE SIXTH, EIGHTH AND FOURTEENTH 
AMENDMENTS OF THE FEDERAL CONSTITUTION TO NOT INSTRUCT 
THE JURY THAT MERCY CAN BE CONSIDERED DURING ITS PENALTY 
PHASE DELIBERATIONS. 
 

Prior to the start of the penalty phase, the defense filed a motion requesting 

the jury be instructed to consider mercy in its deliberations.  (Defense Motion No. 

63, Doc. #100)  The trial court never ruled on the motion.   

The fundamental issue in a capital sentencing proceeding involves the 

determination of the appropriate punishment to be imposed on an individual. 

Spaziano v. Florida, 468 U.S. 447 (1984). The sentencer must rationally 

distinguish between those individuals for whom death is an appropriate sanction 

and those for whom it is not. Id. at 460. Appropriateness of the penalty is the 

indispensable element of a constitutionally valid sentencing scheme. 

The United States Supreme Court's opinion in Lockett v. Ohio, 438 U.S. 586 

(1978), established a defendant's right to permit the sentencer to use any factors it 

sees fit in deciding whether a defendant merits leniency. Chief Justice Burger 

explained that nothing prevented the sentencer from considering any aspect of a 

defendant's character or record or any circumstances of the offense as an 

independent mitigating factor. Id. at 607. This principle permits the jury to 
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consider sympathy or mercy in its sentencing decision. In Gregg v. Georgia, 428 

U.S. 153, 190 (1976), the Supreme Court endorsed the propriety of permitting the 

jury to consider mercy for the defendant. 

In Eddings v. Oklahoma, 455 U.S. I 04 (1982), the Court declared that the 

sentencer may not be precluded from considering any relevant mitigating factors 

offered by the defendant. Eddings noted that the Eighth Amendment prohibited not 

only legislative exclusion of mitigating evidence but also exclusion of any relevant 

mitigating evidence by the sentencing body. The Supreme Court admonished all 

lower courts not to deny consideration of any relevant mitigating evidence. 

"Mercy" fits within the definition of relevant mitigating factors under Eddings, 

therefore, must be considered by the sentencer. 

Principles of due process and the prohibition of cruel and unusual punishment 

require that the jury make an individualized sentencing determination. Zant v. 

Stephens, 462 U.S. 862 (1983); Barclay v. Florida, 463 U.S. 939 (1983). An 

individualized sentencing decision requires that the jury be given a vehicle for 

expressing the view that the defendant "does not deserve to be sentenced to death," 

that "he was not sufficiently culpable to deserve the death penalty." Penry v. 

Lynaugh, 492 U.S. 302 (1989). In Penry the Court approved a procedure and that 

allows a jury to recommend mercy based on the mitigation evidence introduced by 
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a defendant. Indeed, the jury must be free to determine what punishment is 

appropriate and to give a "reasoned moral response to [the] mitigating evidence." 

Id. at 323.  Compare California v. Brown, 479 U.S. 538 (1987) (In Justice 

O'Conner's concurrence, which gave the opinion of four other Justices the force of 

law, there is language and an analysis consistent with the notion that "mercy" 

merits independent consideration as a mitigating factor inasmuch as it relates to a 

"reasonable moral response" to the defendant's background and character.)  

In State v. Rogers, 28 Ohio St. 3d 427, 434, 504 N.E.2d 52, 58 (1986), this 

Court said "defense counsel certainly has the right to plead for mercy and, indeed, 

has the very duty to cause the jury to 'confront both the gravity and the 

responsibility of calling for another's death" (emphasis added; citation omitted). In 

State v. Zuern, 32 Ohio St. 3d 56, 63-64, 512 N.E.2d 585, 593 (1987), the Court 

rejected the argument that "the imposition process does not permit the extension of 

mercy," saying "a jury is not precluded from extending mercy to defendant."  

The Court then went a different direction in State v. Lorraine, 66 Ohio St.3d 

414, 417 (1993), finding that a capital defendant is not entitled to an instruction 

that mercy is a mitigating factor.  It is time to re-examine that ruling in light of 

more recent United States Supreme Court cases, or to at least limit its application.  
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There are not many things which are unwavering in the law today, especially 

in capital litigation. One thing that is unwavering, however, is a virtually unbroken 

line of cases that say that the Constitution does not permit limitations on 

mitigation. Ohio learned this lesson the hard way in its post-Gregg statutory 

scheme, see, Gregg v. Georgia, 428 U.S. 153 (1976), a scheme that was struck 

down by the Court in Lockett v. Ohio, supra. The infirmity with the law was that it 

listed only three statutory mitigators. If the defendant was found guilty of capital 

murder and at least one aggravator, but did not satisfy one of the three statutory 

mitigating circumstances, then the death penalty was the result. The Court struck 

that down, holding that the Constitution does not permit such limitations on 

mitigation. Lockett said that, given that the imposition of death by a public 

authority is so profoundly different from all other penalties, an individualized 

decision is essential in capital cases. The need for treating each defendant in a 

capital case with that degree of respect due the uniqueness of the individual is far 

more important than in noncapital cases, where a variety of flexible techniques, 

such as probation, parole, and furloughs may be available to modify an initial 

sentence of confinement. Lockett said that the nonavailability of corrective or 

modifying mechanisms with respect to an executed capital sentence underscores 
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the need for individualized consideration as a constitutional requirement in 

imposing the death sentence. 

The epitome of this principle is the Court’s decision in Hitchcock v. Dugger, 

481 U.S. 393 (1987). In that case, Hitchcock’s lawyer referred to various 

considerations, some of which were the subject of factual dispute, that would make 

a death sentence inappropriate. Hitchcock’s youth (20 at the time of the murder), 

his lack of significant prior criminal activity or violent behavior, the difficult 

circumstances of his upbringing, his potential for rehabilitation, and his voluntary 

surrender to authorities. Although counsel stressed the first two considerations, 

which related to mitigating circumstances specifically enumerated in the statute, he 

told the jury that in reaching its sentencing decision, it was to “look at the overall 

picture … consider everything together … consider the whole picture, the whole 

ball of wax.” In contrast, the prosecutor told the jury that it was “to consider the 

mitigating circumstances and consider those by number,” and then went down the 

statutory list, item by item, arguing that only one (Hitchcock’s youth) was 

applicable. The trial judge instructed the jurors “on the factors in aggravation and 

mitigation that you may consider under our law.” He then instructed them that “the 

mitigating circumstances which you may consider shall be the following” and then 

the judge listed the statutory mitigating circumstances. 
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A unanimous Supreme Court reversed the limitations placed by the trial 

judge, and the Court’s opinion, written by Justice Antonin Scalia, who fancies 

himself a constitutional “originalist,” held that Hitchcock’s right to relief under the 

Constitution “could not be clearer.”  

We think it could not be clearer that the advisory 
jury was instructed not to consider, and the sentencing 
judge refused to consider, evidence of nonstatutory 
mitigating circumstances, and that the proceedings 
therefore did not comport with the requirements of 
Skipper v. South Carolina, 476 U.S. 1 (1986), Eddings v. 
Oklahoma, 455 U.S. 104 (1982), and Lockett v. Ohio, 
438 U.S. 586 (1978) (plurality opinion). Respondent has 
made no attempt to argue that this, or that it had no effect 
on the jury or the sentencing judge. In the absence of a 
showing that the error was harmless, the exclusion of 
mitigating evidence of the sort at issue here renders the 
death sentence invalid. 

 
Hitchcock v. Dugger, 481 U.S., at 398-399.  

This Court’s decision in State v. Lorraine, virtually ended mercy 

instructions because mercy is not one of the mitigating factors set forth in R.C. 

§2929.04(B). Prior to Lorraine, this Court held that an Ohio jury is not precluded 

from extending mercy to a defendant. See, State v. Zuern, supra How can a jury 

consider something that they are not told they can consider.  

The rational in Kansas v. Marsh, 548 U.S. 163, 126 S. Ct. 2516 (2006), also 

supported the motion for a jury instruction. Justice Thomas writing for the majority 
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in a decision about whether the Constitution permits Kansas to allow a death 

sentence when aggravating and mitigating factors are in equipoise, quoted with 

approval the Kansas jury instruction on mercy: 

The appropriateness of the exercise of mercy can 
itself be a mitigating factor you may consider in 
determining whether the State has proved beyond a 
reasonable doubt that the death penalty is warranted.” 

 
In footnote 3, Justice Thomas explained that mercy as a mitigating factor is 

important “because it ‘alone forecloses the possibility of Furman-type error as it’ 

eliminate[s] the risk that a death sentence will be imposed in spite of facts calling 

for a lesser penalty.”   

Marsh held that a "mercy" instruction saved Kansas's statute from a 

constitutional challenge. Addressing the dissenters' concern that the "equipoise" 

rule allowed unconstitutional weighing of evidence in favor of death, the majority 

said: "The 'mercy' jury instruction alone forecloses the possibility of Furman-type 

error as it 'eliminate[ s] the risk that a death sentence will be imposed in spite of 

facts calling for a lesser penalty.' Marsh, at 4 (Souter, J., dissenting)." Id. at 

footnote 3.  The Court once again endorsed the concept of a capital jury’s 

consideration of mercy just this term in Kansas v. Carr, 577 U.S. ---, 136 S.Ct. 633 

(2016).   
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Ohio, like Kansas, is a "weighing" state, therefore a mercy instruction is 

required to foreclose constitutional error. Marsh also compels the conclusion that 

the State may not argue that "mercy" cannot be considered by jurors during 

mitigation phase deliberations. 

This Court’s consideration of a jury instruction regarding mercy in State v. 

Jackson, 141 Ohio St. 3d 171, 2014-Ohio-3707, ¶ 238-240 is distinguishable.  

There, the defendant was asking that the jury be instructed that mercy is a 

mitigating factor.  The Court found no requirement that the jury be instructed 

mercy is a mitigating factor.  Here the request was that the jury be instructed that 

they could consider mercy in their deliberations.  That instruction should have been 

allowed.   

The failure to allow the instruction that the jury could consider mercy 

violates Mr. Ford's State and Federal constitutional rights to effective assistance of 

counsel, due process of law, equal protection of the law, confrontation of the 

State's evidence against him, and freedom from cruel and unusual punishment. 

U.S. Const. amends. V, VI, VIII, IX and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 

16 and 20. Mr. Ford has a Federal constitutional due process and Eighth 

Amendment right to have "mercy" considered as a mitigating factor in Ohio.  The 

failure to allow the instruction requires a new sentencing phase be conducted.   



313 

 

PROPOSITION OF LAW NO. XX 
 

THE RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL IS 
VIOLATED WHEN COUNSEL’S DEFICIENT PERFORMANCE RESULTS 
IN PREJUDICE TO THE DEFENDANT IN VIOLATION OF THE FIFTH, 
SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS TO THE UNITED 
STATES CONSTITUTION AND ARTICLE I, SECTIONS 5, 9, 10, AND 16 OF 
THE OHIO CONSTITUTION.  

 

Shawn Ford’s Sixth Amendment right to effective counsel was violated by 

the cumulative effect of errors and omissions by his trial counsel.  While Appellant 

Ford believes that counsel’s ineffective assistance is present in the record of this 

case, if this Court were to determine that this issue or a sub-part of this issue 

cannot be decided without information that is not in the record of the case, the 

Court should defer any ruling on the issue or sub-issue and allow it to be addressed 

in post-conviction proceedings. State v. Madrigal, 87 Ohio St.3d 378, 390-391 

(2000). 

Standards for Ineffective Assistance of Counsel Claim. 

The standard for assessing attorney performance found in Strickland v. 

Washington, 466 U.S. 668 (1984) applies to this claim.  Under Strickland, this 

Court must determine if counsel’s performance was deficient in view of 

“prevailing professional norms.”  466 U.S. at 687, 689.  
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Counsel’s actions are presumed reasonable.  But Strickland also establishes 

that a reasonable investigation of both law and facts is required before a choice by 

counsel may be deemed strategic or tactical.  Id. at 691.  “[S]trategic choices made 

after less than complete investigation are reasonable only to the extent that 

reasonable professional judgments support the limitations on investigation. …  A 

decision not to investigate thus must be directly assessed for reasonableness in all 

the circumstances.”  Wiggins v. Smith, 539 U.S. 510, 533 (2003) (citations and 

internal quotation marks omitted).  Therefore, oftentimes a claim of ineffective 

assistance of counsel cannot be fully reviewed on direct appeal, even though the 

error seems to be apparent in the record of the case.   

When assessing the performance prong in a capital case, this Court is 

informed or guided by the American Bar Association Guidelines for the 

Appointment of Counsel in Death Penalty Cases (ABA Guidelines).  See Wiggins, 

539 U.S. at 524.  “The ABA Guidelines provide that investigations into mitigating 

evidence should comprise efforts to discover all reasonably available mitigating 

evidence …”  Id.  (citation and internal quotation marks omitted with emphasis in 

original).  If counsel’s performance is deficient, this Court must determine 

whether Ford suffered prejudice resulting from counsel’s error.  Strickland, 466 

U.S. at 687.  Prejudice results when this Court’s confidence in the result of Ford’s 
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trial is undermined by counsel’s error.  Id. at 694.  Ford has no requirement to 

demonstrate that counsel’s error was outcome determinative under the Strickland 

prejudice prong.  Id. at 693.  

Ineffective Assistance of Counsel at Pretrial Proceedings 

Counsel’s duty to their client begins at the moment they are appointed.  Not 

only does counsel need to start investigating the case against their client, they need 

to file the appropriate pretrial motions to ensure that the client’s rights are 

protected.  Counsel filed some of the motions, but they failed to follow up on them 

and to renew the motions when the court failed to rule.   

Grand	Jury	Proceedings	

Trial counsel filed three separate motions relating to the Grand Jury 

proceedings:  Motion No. 31, Defendant’s Motion to Disclose the Names of the 

Grand Jury Witnesses (Doc. # 70); Motion No. 32, Defendant’s Motion to 

Transcribe the Grand Jury Proceedings Prior to Trial (Doc. # 71); and, Motion No. 

33, Defendant’s Motion for a Pretrial Copy of the Grand Jury Proceedings (Doc. 

72).  The motions were heard at the November 26, 2013 pretrial hearing.   

The State opposed the motions (orally, not in writing) stating only there was 

“no particularized need.” (Pretrial, 11-26-13, pp. 33-34)  The court acknowledged 

that he is authorized to disclose the information if defense makes a threshold 
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showing, and asked defense counsel if they wanted to argue in support of the 

motion.  (Id.) 

In response to the court’s request, defense counsel argued that the standard 

for obtaining grand jury transcripts should be more relaxed in death penalty cases.  

In addition, the defense argued that there could be a violation of the confrontation 

clause in that the testimony could change between the grand jury proceedings and 

the trial.  Defense counsel requested that the court review the proceedings in 

camera.  (Id.)  The court took the motion under advisement.  (Id., at p. 36)  The 

court entered a journal entry to that effect, and indicated he would rule prior to 

trial.  (Doc. # 140). 

On September 24, 2014 prior to the start of voir dire, the trial court again 

addressed the subject of the grand jury transcripts.  The court indicated that it had 

“directed counsel for the defense to advise the court whether any of the previously 

undisposed of motions that had been filed by the defense still presented viable 

issues.  I had not heard from the defense pursuant to the Court’s directions.  The 

Court is prepared to dispose of those issues.”  (Vol. 1, Trial, 9-24-14, p. 

2)28(emphasis added). 

                                           

28 In an order issued on Oct. 17, 2014, the trial court states “on September 19, 2014, the court 
reminded counsel that some of defendant’s motions had previously been held in abeyance.”  This 
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As counsel is aware, there is a heavy burden that 
must be met in order to -- for the Court to authorize the 
disclosure of those kinds of materials.  That burden has 
not been met in this case.  There has been no showing to 
me for the disclosure of any of the Grand Jury materials 
referred to in those three motions; therefore, those 
motions will be overruled. 

 
(Id., at pp. 4-5)  The Court then put on an order denying the motions.  (Doc. # 253) 

The defense was negligent in failing to follow-up on this issue with the 

court.  The “lay witnesses” in this case were not consistent in their statements in 

court, there were inconsistencies between Chelsea Schobert, Zach Keyes, and 

Joshua Greathouse as to what occurred at the Zach’s house the night Chelsea was 

assaulted.  The defense never knew who testified at the grand jury so as to know 

whether he could meet the standard of “particularized need” to obtain the 

transcripts.  Detective Morrison did not testify at the trial and that was very 

curious, if he did testify at the grand jury it would have shed some light on that 

decision by the state, and perhaps the defense might have called him as a witness.   

Article I, Section 10 of the Ohio Constitution and the Fifth Amendment of 

the federal constitution require capital cases to be instituted by grand jury 

proceedings.  The grand jury has served the dual function of determining if there is 

                                                                                                                                        

conversation must have taken place off the record as there was no hearing or docket entries on 
that day.   
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probable cause that a crime has been committed and of protecting citizens against 

unfounded criminal prosecutions. Branzburg v. Hayes 408 U.S. 665, 686-687 

(1972); Wood v. Georgia, 370 U.S. 375, 390 (1962). The grand jury is to assess 

whether there is an adequate basis for bringing a criminal charge. United States v. 

Williams, 504 U.S. 36, 56 (1992); United States v. Calandra, 414 U.S. 338, 343 

(1974). 

The standard for inspection of Grand Jury testimony prior to trial is whether 

the ends of justice require it and there is a particularized need for disclosure which 

outweighs the need for secrecy.  State v. Grewell, 45 Ohio St. 3d 4, at 9 (1989), 

545 N.E.2d at 98.  In State v. Laskey, 21 Ohio St. 2d 187, 191, 257 N.E.2d 65, 67-

68 (1970), the Ohio Supreme Court held that an accused may inspect Grand Jury 

transcripts either before or during trial when the ends of justice require it and there 

is a particularized need for disclosure which outweighs the need for secrecy.  In 

State v. White, 15 Ohio St. 2d 146, 239 N.E.2d 65 (1968), the court acknowledged 

that a defendant’s rights to inspection and due process may, in certain instances, 

outweigh the interest in keeping Grand Jury proceedings secret:   

The reasons for the right of a defendant in a 
criminal case to inspect a statement of the prosecuting 
witness vary from the recognition that it is a procedural 
safeguard against the suppression of evidence material 
and capable of exculpating the accused to the idea that it 
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provides additional material for impeaching the 
credibility of the prosecuting witness. 

 
Id. at 155, 239 N.E.2d at 72.  The United States Supreme Court has 

determined that to “impeach a witness, to refresh his recollection, to test his 

credibility and the like . . . are cases of particularized need where the secrecy of the 

proceedings is lifted discreetly and limitedly.”  United States v. Proctor & Gamble 

Co., 356 U.S. 677, 683 (1958). 

The defense had ample reason to obtain the grand jury proceedings in this 

case, and it was ineffective not to follow-up on their initial request to obtain them.   

Failed	to	Adequately	Challenge	the	Defendant’s	Statements	

Shawn Ford gave multiple statements to various police agencies between 

April 1, 203 and April 3, 2014. Defense counsel filed a motion to suppress Ford’s 

statements and supplemented the Motion before the hearing. (Doc.# 201, 203.) The 

Motion to Suppress raised multiple issues to include notification and waiver of 

Miranda rights, use of a jail house snitch to obtain statements from Ford and 

coercion in obtaining the statements.  On September 15, 2013, and resumed 

September 19, 2013, a hearing was held on the Motion.  Given the fact that there 

were so many statements from Ford, at the commencement of the hearing the trial 

court discussed how the hearing would proceed “ It would help the Court if as we 

enter into receiving evidence that we can be very specific about when and where 
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and how each statement from Mr. Ford was obtained.” (Suppression hearing, 9-15-

13, p. 7.)  The trial court then advised that the court reporter would not transcribe 

portions of the tape as they were played in court, that the tape would be received in 

evidence and made part of the record.  So that the record would be clear, the State 

and defense agreed to note the time from the recording of any portions played in 

court. (Id., p. 19.)       

A review of the hearing transcript reveals defense counsel focusing upon the 

lack of any effort by law enforcement to obtain a valid waiver of Miranda rights 

before questioning Ford. The trial court’s failure to grant the motion to suppress on 

this basis was error and was addressed in Proposition of Law No I.  Also addressed 

in that same Proposition of Law was the fact that the statements obtained from 

Ford on April 3, 2013 while he was in the Portage County jail were clearly 

coerced. The police engaged in improper threats, promises, deception and 

manipulation such that it cannot be said Ford’s choice to speak was the unfettered 

exercise of his own free will. Though coercion was raised in the Motion to 

Suppress, specific from the recorded conversation of April 3rd were not included in 

the motion and defense counsel did nothing at the hearing to elicit any testimony 

regarding the improper police tactics or otherwise argue the issue or draw the 

court’s attention to the issue.  A review of the tape present compelling evidence 
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that the tactics employed by the police were improper and defense counsel’s failure 

to fully develop that issue at the hearing deprived Ford of the effective assistance 

of counsel. Failure to file a motion to suppress when valid grounds for the motion 

are present amounts to ineffective assistance counsel because the failure deprived 

the trial court of the opportunity to determine the issue. State v. Garrett, 76 Ohio 

App.3d 57, 600 N.E.2d 1130 (1983).  Here, defense counsel’s failure to elicit any 

testimony or otherwise develop the facts from the video reflecting the coercive 

police tactics deprived the trial court of the opportunity to decide the issue.  

Though the video statement was introduced into evidence, only 18 seconds of the 

DVD, showing the reading of Miranda rights, was played at the hearing. 

(Suppression, 9-15-13, p. 54.)  The interview lasted over an hour during which the 

police told Ford that, very soon, the case would be presented to the grand jury and 

the police officers would be called upon to render an opinion as to whether Ford 

had been “cooperative.”  

The police represented to this young and unlettered man that his cooperation 

or lack of cooperation would be the difference between life and death, between 

non-capital murder and charges that carried an “automatic” death penalty. The 

officers portrayed it as “agg murders” if Ford cooperated and told them the truth, 

and the “automatic” death penalty if he did not. (See, State Ex. B, Doc. # 388, at 
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16:25:23) Further, when Ford talked about spending the rest of his life in jail for 

the murders, the detective told Ford that he needed to quit looking at the situation 

as if there was no possibility for him short of life in prison. Because, the detective 

said, the possibility “is here for you, but it’s not going to be here for you if you sit 

here and lie.” (See, State Ex. B, Doc. # 388, at 16:31:19). Seven DVD were 

entered into evidence and provided to the trial court at the suppression hearing. 

None of the specific statements were played or otherwise brought to the court’s 

attention.  Failure to develop these issues deprived the trial court of the opportunity 

to determine the issue.   

In Smith v. Mitchell, 567 F.3d 246, 256 (6th Cir. 2009) the Court concluded 

Smith met the first prong of Strickland by showing his counsel’s performance was 

deficient when counsel failed to develop at the suppression hearing whether 

Smith’s waive of rights was voluntary.  The court there did not find prejudice 

because Smith did not show the outcome of the hearing would have been different.    

A review of the tape and the arguments set forth in Proposition of Law No. I 

compel a different conclusion in this case. The failure to develop at the suppression 

hearing or otherwise bring to the attention of the trial court the blatant coercion 

was ineffective assistance of counsel that was prejudicial.  
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Failed	to	Request	a	Hearing	on	the	Need	to	Shackle	their	Client	

Defense counsel filed a motion prior to the start of trial requesting that Mr. 

Ford appear at all proceedings without restraints.  (Defense Motion 38, Doc. # 77)  

The motion was heard at a pretrial hearing.  (Pretrial, 7-23-13, p. 13).  The Court 

overruled the motion stating: 

The Court obviously will take steps to ensure that 
Mr. Ford's rights are protected at all times.  And there is 
nothing in the case law that I am aware of that would 
suggest that he has a statutory or constitutional right to 
appear without restraints when the trier of fact is not 
present. 

 
(Id.) The court put on a journal entry to that effect on July 26, 2013.  (Doc. # 

107) 

The court addressed the issue again at another pretrial hearing: 

THE COURT:  The Court, at its -- at our 
conference on July 23rd, indicated that the Court was 
going to overrule Motion Number 38. 
 That was a motion requesting for Mr. Ford to be 
able to appear at all proceedings without restraints.  I 
believe back on July 23rd, we indicated a journal entry 
would be filed in that respect.  I am not certain whether 
we have followed that up with a journal entry, but we 
will do so at this time. 

Obviously, at the time of trial or at any point 
where Mr. Ford could be seen by any member of a jury, 
he will be seen only in street clothes in accordance with 
the normal procedures.  There will be restraints 
underneath those clothes, again, consistent with normal 
procedures. 
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(Pretrial, 11-26-13, pp. 41-42)  Appellant Ford appeared during the trial 

phase in civilian clothing but with restraints, including during voir dire, when 

counsel the court and the prospective juror were all sitting around a table.   

On October 9, 2014, the first day of the trial, the court put on a second order 

regarding the use of restraints.  (Doc. # 235)  It is unclear as to what prompted the 

court to put on a second order, there is nothing in the record to support an 

additional action by the court.  An actual hearing on whether the use of restraints 

was needed, was never held.   

In the second order, the trial court cited to the fact that the case “involves the 

alleged brutal and violent attacks by defendant on three different individuals, two 

of whom died as a result of the attacks.”  However, in an aggravated murder death 

penalty case, there is always a crime that was violent, and in which people had 

died.  However, without more, that does not give rise to the need for restraints 

during the course of the trial. In fact, the need to safe guard against inferences that 

the defendant is a violent, bad, dangerous person who must be restrained for 

everyone’s safety, thereby undermining the presumption of innocence is perhaps 

more important when the nature of the charges are so violent.  Seeing a defendant 

in shackles in any case is inappropriate.  The harm in a case where the defendant is 
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charged with felony 5 possession of drugs may not have as dramatic an impact on 

the jury as when the defendant is charged with aggravated murder.        

In the second order, the trial court placed his reliance on the fact that during 

the time preceding trial, there was some information that Mr. Ford wanted to 

commit suicide.  (Doc. #235).  There was no formal testimony from any jail 

personnel to this effect, nor did defense counsel state that they had any concerns 

about Mr. Ford’s safety, or their own.  There was no indication that Mr. Ford 

behaved in any threatening matter at any time prior to the start of trial.  This would 

include the numerous pretrial conferences held in the year and a half prior to the 

start of trial, attorney-client visits, and examinations by psychologist and 

psychiatrists.   

Restraints are only to be used as a last resort, absent highly unusual 

circumstances. Holbrook vs. Flynn, 475 U.S. 560, 567 (1986); Illinois vs. Allen, 

397 U.S. 337, 344 (1970); State vs. Richey, 64 Ohio St.3d 353, 358 (1992). The 

United States Supreme Court has given close scrutiny to the potentially prejudicial 

practice of stationing additional security personnel in the vicinity of a criminal 

defendant during trial. Holbrook, 475 U.S. at 569.  

The trial court did not conduct an “evidentiary hearing” on the need for 

restraints and instead simply summarily ordered that Mr. Ford wear the restraints.  
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Defense counsel failed to request a hearing on the issue of restraints, or to 

challenge the court’s orders regarding their use.  Trial counsel was ineffective for 

failing to request a hearing and order regarding restraints.   

Ineffectiveness of Counsel at Voir Dire. 

Voir dire is a crucial part of a capital trial.  It is the job of defense counsel to 

ensure that the persons who will decide the fate and life of their client be fair and 

impartial jurors.  So counsel must always be on alert to comments made by jurors 

that would indicate a bias, particularly in a case that received so much pre-trial 

publicity.  Trial counsel must make sure the prosecuting attorney does not step 

over the line and try indoctrinate the jurors to be predisposed to impose a death 

sentence.  Trial counsel must make sure that the trial court correctly states the law 

for the jurors and that the jurors understand the law. Trial counsel must make the 

appropriate motions to use jurors for cause, and use their peremptory challenges 

wisely.  Counsel did not fulfill their responsibilities in this case.   

Counsel	Failed	to	Object	to	Misstatements	of	the	Weighing	Process.	

The trial court was charged with the responsibility of explain the process to 

the jurors that would be used to determine a life or death sentence.  But then the 

trial court, in its explanation to each prospective juror, stated the process as 

follows: 
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Now, if at the end of the mitigation part, the 
second trial, the jury decides beyond a reasonable doubt 
unanimously that the aggravating circumstances 
outweighed the mitigating factors or evidence, then the 
jury would be required to sign the verdict for the death 
penalty. 
 

JUROR NUMBER 39:  Okay. 
THE COURT:  All right. Now, on the other hand, 

if -- if in the second phase of the trial the jury decides 
that the mitigating -- pardon me -- that the aggravating 
circumstances do not outweigh beyond a reasonable 
doubt the mitigating factors, then the jury could not 
impose or require a death penalty. 
 

(Voir Dire, pp. 1156, 1259, 1297, 1367-1368, 1477, 1518-1519, 1573, 1641, 

1716, 1755-1756, 1792, 1834-1835, 1874, 1933, 1986-1987, 2032, 2096, 2148-

2149, 2229, 2311, 2373, 2418, 2467, 2503, 2547, 2595, 2643, 2687, 2731, 2772, 

2862, 2932, 3043, 3091, 3139, 3187, 3289, 3336, 3488-3489, 353829)  The 

wording in the second half of the explanation would lead a juror to believe that the 

jury would have to unanimously find that the aggravating circumstances do not 

outweigh the mitigating factors, before moving onto consideration one of the life 

sentences.  Under the statute, and State v. Brooks 75 Ohio St. 3d 148, 159-160 

(1996), this is not correct.  The “jury” does not have to decide that the aggravating 

circumstances do not outweigh the mitigating factors, if just one juror makes that 

                                           

29 The numbers in bold are jurors that were seated on the jury. 
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decision, no death sentence can be imposed.  Defense counsel failed to object to 

the courts mischaracterization of the weighing process.   

The statements or indoctrination by the prosecuting attorney were even more 

egregious.   

The prosecuting attorneys, through their questioning of the prospective 

jurors engaged in conduct that either misstated the law, or attempted to diminish 

mitigation.  The first day of individual voir dire the prosecuting attorney was 

questioning Juror No. 6: 

 MR. LOPRINZI:  There are some people that are 
okay with the death penalty, the concept; but when it 
comes to that moment, if you decide -- if you get in there 
and all 12 of you go, those mitigating factors, "Man, they 
just don't do much for me," and you have to sign that 
verdict for death, you essentially are going to sign a piece 
of paper that are going to end that man's life.  Can you be 
the one to sign that paper? 

 
(Vol. 3, Voir Dire, p. 467)(emphasis added)  This is not a correct statement 

of how the jury is to weigh mitigating evidence.  The mitigating factors should be 

considered, and the fact that they “do not do much for me” is not the correct 

weighing process.   

The prosecuting attorney, with the next juror, decided to give his own 

definition aggravating circumstances: 
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So then we go to this second phase where, again, 
you have heard the specifications, the aggravating 
circumstances -- the bad facts -- and that -- you then get 
to hear any reasons -- mitigation -- any reasons why the 
death penalty shouldn't be imposed.  Okay.  Would you 
be willing to listen to both there? 

 
(Vol. 3, Voir Dire, p. 492-493)(emphasis added) The prosecuting attorney 

then compounded the error by using his erroneous definition in the weighing 

process: 

MR. GESSNER:  Okay.  And then, only after that, 
and after been given the instructions on how to apply the 
law from the Judge, you go back in the jury room and 
you weigh them, and you determine that those 
aggravating circumstances -- those bad facts – outweigh 
the mitigating factors, or the reasons not to give death, 
and they outweigh them beyond a reasonable doubt, then 
your sentence has to be death if the bad facts outweigh 
any mitigating factors beyond a reasonable doubt.  Could 
you accept that? 

 
(Id.)(Emphasis added) The prosecuting attorney’s description of the 

aggravating circumstances as “bad facts” is an incorrect statement of the law.  

Ohio Rev. Code, Section 2941.14 clearly states “The aggravating circumstances 

that may be considered in imposing the death penalty are those specifically 

enumerated in R.C. §2929.04(A) and set forth in the indictment.”  There is nothing 

in R.C. § 2929.04(A) that lists “bad facts.”  There were many “bad facts” in this 

case, but not all of them were aggravating circumstances.  To tell the juror that the 
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aggravating circumstances are “bad facts” created the situation where the “bad 

facts” become non-statutory aggravating circumstances.  State v. Penix, 32 Ohio 

St.3d 369, 370-372, 513 N.E.2d 744.  See, also, State v. Johnson, 24 Ohio St.3d 87, 

92-94, 494 N.E.2d 1061 (1986).  It is also akin to telling the jurors that the nature 

and circumstances of the offense are aggravating circumstances.  State v. Ketterer, 

111 Ohio St.3d 70, 2006-Ohio-5283, 855 N.E.2d 48, ¶ 165–166. 

Not only did defense counsel not object to this misstatement of the law, he 

actually picked up on it and used it: 

MR. SINN:  The question is not whether or not 
you are going to give the death penalty. It is whether or 
not you could do what the Judge asks you to do and 
consider the aggravating circumstances -- all the bad 
stuff the State is going to put out – 

JUROR NUMBER 4:  Uh-huh. 
MR. SINN:  -- against the mitigating evidence -- 

all the stuff that the defense is going to put out -- and 
make a determination about whether or not death is the 
right thing to do.  You may decide death isn't the thing to 
do. 

 
(Id., at p. 550) While defense counsel slipped and used this description, it 

was the prosecuting attorney who used this definition throughout the voir dire 

process.  See, Voir Dire, pp. 656, 607; 702-703; 828-829; 943, 1007, 1092-1093, 

1122, 1217, 1527-1529, 1646, 1762, 1839-1840, 1884-1885, 1887, 1993, 2121-



331 

 

2123, 2206, 2316-2317, 2245, 2384-2385, 2387, 2472, 3066, 3196, 3299, 3387, 

and 3446-344730. 

The prosecuting attorney also decided to come with his own way to describe 

the weighing process: 

MR. LOPRINZI:  It is an odd thing to weigh, but 
we are going to ask you to do that. Basically, what we are 
going to ask you to do is give how much, maybe -- 
instead of saying what it would weigh -- how much do 
things matter to you, okay? 

So if the aggravating circumstances matter a lot to 
you, you give it a lot of weight.  And if the things that 
they want to present to you in mitigation you feel aren't --
that doesn't matter much, that's okay, too. 

Conversely, if aggravating circumstances that the 
State presents don't matter much to you, you give them 
little weight, or no weight; you  can give them no weight. 
All you have to do -- and the same with theirs.  If they 
give you mitigating factors --or present mitigating factors 
and you go, "That matters a lot; that's important to me," 
you give it a lot of weight.  If they present mitigating 
factors and you say, "Hmm, that doesn't mean anything 
to me," you can give it little weight or no weight.  It is all 
up to you, okay? 

Are you okay with making those kind of weighing 
decisions, deciding how much things matter to you? 

 

(Vol. 5, Voir Dire, pp. 1031-1032)(emphasis added) This is an incorrect 

description of the weighing process and a process in which the defendant will 

                                           

30 The page citation in bold refer to jurors that were seated in the case.   
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almost always be sentenced to death, because how is a juror every going to say it 

does not matter that two people were killed.  Again, this was not an isolated 

incident.  See, Voir Dire, p. 1031-1032, 1186-1187, 1495, 1958-1959, 1966-1967, 

2245, 2438, 2648, 2740-2741, 2798, 2951-2952, 2974, 3004, 3056, 3067, 3100, 

3163-3164, 3167, 3269-3270.31   Defense counsel did not object.   

The prosecutor total skewed the weighing process: 

How do you weigh killing two or more people 
versus his age?  How does that weigh, right?  

So the question becomes is -- and I kind of change 
it a little bit -- how much does it matter to you?  Does the 
killing of or attempting to kill two or more people, or the 
killing of someone during the commission of an 
aggravated robbery/burglary, weigh -- if that matters 
more to you than something like age – 

 
(Vol. 16, Voir Dire, p. 3162-3163)  The prosecutors also described the 

weighing process to Juror No. 70, who sat on the case as follows: 

MR. GESSNER:  Okay.  Well, those mitigating 
factors that the defense brings in – 

JUROR NUMBER 70:  Uh-huh. 
MR. GESSNER:  -- you understand, you can look 

at them, you weigh each one.  You can look at one and 
say, "That doesn't mean a thing to me."  

JUROR NUMBER 70:  Yes, yes.  
MR. GESSNER:  Or you can say, "I like that one" 

-- 
            JUROR NUMBER 70:  Yes. 

                                           

31 Pages in bold are jurors who sat on jury.   
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(Vol. 9, Voir Dire, pp. 1764-1765) This is not correct, it is not a matter of 

liking or not liking the mitigation, or whether it means something to you, Mr. Ford 

was on trial for his life and deserved to have a juror that took the correct weighing 

process seriously, not like they were picking out a melon.  Defense counsel should 

have been vigilant and objected to these misstatements.   

With Juror 48, also a seated juror, the prosecutor told the juror:  “If you do 

not think that that age and background stuff is not as significant, it doesn’t weigh 

as much meaning as the other things, you are going to have to find for death.  (Id., 

p. 1816)(emphasis added)  Mitigation is not “stuff” to characterize it as such only 

diminishes any value that it may have to a juror.   

The Sixth and Fourteenth Amendments of the United States Constitution 

guarantee a capital defendant the right to a fair trial before a panel of impartial and 

indifferent jurors.  Morgan v. Illinois, 504 U.S. 719, 728 (1992); Ross v. 

Oklahoma, 487 U.S. 81, 85 (1988); Duncan v. Louisiana, 391 U.S. 145, 147-158 

(1968); Turner v. Louisiana, 379 U.S. 466, 471-473 (1965); Irwin v. Dowd, 366 

U.S. 717, 722-723 (1961). 

In Morgan v. Illinois, the Supreme Court confirmed, as it had previously 

suggested in Ross v. Oklahoma, that, in order to protect a capital defendant’s right 

to a fair trial, a juror is properly removed for cause (life qualified) if it becomes 
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clear that the juror’s views in favor of the death penalty would “prevent or 

substantially impair the performance of his duties as a juror in accordance with his 

instructions and his oath.” Id. at 728-729 (quoting Wainwright v. Witt, 469 U.S. 

412, 424 (1985); Adams v. Texas, 448 U.S. 38, 45 (1980)). In Morgan, the Court 

“reiterate[d]” that a juror, for example, who would “automatically” impose a death 

sentence following conviction for murder is properly excluded under this standard.  

Morgan, 504 U.S. at 729, 736.  Such "automatic death penalty" (ADP) jurors are 

properly excused because they “obviously deem mitigating evidence to be 

irrelevant to their decision to impose the death penalty; they not only refuse to give 

such evidence any weight but are also plainly saying that mitigating evidence is not 

worth their consideration and that they will not consider it.”  Id. at 736.   

The Morgan mandate of life qualification, however, encompasses more than 

the class of ADP jurors who would “automatically” impose death for any 

defendant convicted of murder.  Pursuant to Morgan, “[a]ny juror to whom 

mitigating factors are . . . irrelevant should be disqualified for cause, for [they 

have] formed an opinion concerning the merits of the case without basis in the 

evidence developed at trial.”  Morgan, 504 U.S. at 738-39.  Morgan teaches 

therefore, that any juror whose ability to follow the trial court’s instruction to 

consider the defendant’s mitigating evidence is substantially impaired must be 



335 

 

excused for cause.  Id.  In other words, if a juror is “mitigation impaired” – 

meaning he or she cannot or will not meaningfully consider and give effect to any 

mitigation evidence relevant to the defendant’s case, that juror is not qualified. 

Trial counsel’s failure to object to the prosecutor’s indoctrination of the 

jurors, thus making them mitigation impaired, was both unreasonable and 

prejudicial. Strickland v. Washington, 466 U.S. 668 (1984).  One of counsel’s 

“most essential responsibilities” was to protect Ford “constitutional right to a fair 

and impartial jury by using voir dire to identify and ferret out jurors who are biased 

against the defense.”  Miller v. Francis, 269 F.3d 609, 615 (6th Cir. 2001).  

Counsel failed in this endeavor.  Mr. Ford was prejudiced by this performance. 

Failed	 to	 File	 a	 Motion	 for	 Change	 of	 Venue	 or	 Object	 to	 Jurors	
exposed	to	Pretrial	Publicity	

The premium on impartiality is nowhere greater than in a capital case where 

a jury must choose between life imprisonment and death if they find the accused 

guilty of capital murder. See Morgan v. Illinois, 504 U.S. 719, 726-28 (1992) 

Jurors must be impartial with respect to culpability and punishment in a death 

penalty case). A biased juror is unable to apply the facts to the law and deliberate 

under the constitutionally required burden of proof.  See In re Winship, 397 U.S. 

358 (1970). 
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In Sheppard v. Maxwell, 384 U.S. 333 (1966), the Supreme Court 

recognized that pretrial publicity may result in a denial of a defendant's right to due 

process of law. The Court held that where: "[T]here is a reasonable likelihood that 

prejudicial news prior to trial will prevent a fair trial, the judge should continue the 

case until the threat abates, or transfer it to another county not so permeated with 

publicity." Id. at 363. This Court has adopted the Sheppard standard and ruled that 

a showing of a "mere likelihood" of prejudice will support a venue change. State v. 

Fairbanks, 32 Ohio St. 2d 34, 37, 289 N.E.2d 352, 355 (1972). Although the court 

in Fairbanks pointed out that news reports that are factual and without distortion, 

or which are non-inflammatory in character, do not establish the impossibility of a 

fair and impartial trial where the jurors are uninformed or undecided, the court 

mandated that the rigid Sheppard standard of mere likelihood be applied. Id. 

When faced with trial in a county that has been subjected to extensive 

publicity about the case such that there is present a likelihood of prejudice, the trial 

court should transfer the case to another county. See State ex rel, Dayton 

Newspapers, Inc. v. Phillips 46 Ohio St. 2d 457, 351 N.E.2d 127 (1976). The trial 

judge has a "duty to protect [the accused] from [this type of] inherently prejudicial 

publicity ..." that renders the jury unfair in its deliberations. Sheppard, 384 U.S. at 

363. Whether it is or is not likely that the Defendant would be convicted in another 
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venue is irrelevant. The right to a fair and impartial jury is fundamental. The denial 

of that right is a structural error that is never harmless. Arizona v. Fulminante, 499 

U.S. 279, 290 (1991). 

Jeffrey Schobert an Akron attorney, and his wife Margaret spent 

considerable time volunteering in the community and were well known and 

respected in Summit County. Recognizing that their murders caused a great deal of 

media coverage in Summit County, at the initial pre-trial the Court entered an 

Order addressing pre-trial publicity and decorum. (Pretrial. 5-17-13, p.18.)  The 

Order restricted public comment about the case by the lawyers and court staff, 

citing concern over pretrial publicity potentially tainting the jury pool. (Order, 

Doc. # 9.) Though the defense filed a motion to permit individual voir dire on 

pretrial publicity, (Defense Motion 19, 22, Doc.#61) and a Motion requesting 

special procedures to insulate the venire from prejudice once jurors arrived at the 

court. (Defense Motion 18, Doc. #51), no motion requesting a change of venue was 

filed.  Since no motion was filed, there is no record concerning the amount of 

publicity in the community. 

That there was extensive pretrial publicity regarding the case was evidence 

from the juror questionnaires (Doc. #724) and from juror responses to questions 

regarding pretrial publicity.  Of the twelve jurors selected to decide Ford’s fate, 
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four had been exposed to media reports with details of the offenses.  In his jury 

questionnaire, Juror number 72 said the names sounded familiar but he did not 

know specifics. (Doc.# 724.)  In voir dire it was revealed Juror number 72 knew 

the murder centered around the couple’s daughter, that two guys were involved in 

the homicide, an older one and younger one and the older one “coerced” the 

younger one to participate in the murders.  (Vol. 10, Voir Dire, p. 1917-1919.) 

Juror 72 sat on the jury that recommended death. 

Juror number 39 knew the case involved two people being beat to death in 

their home with a sledgehammer. After assuring the trial court that she had not 

formed any opinions and could decide the case based upon the evidence in the 

courtroom, defense counsel made no inquiry of Juror number 39.  (Vol. 6, Voir 

Dire, p.1145.)  When subsequently asked by the State if she had formed any 

opinions about the crime after reading the paper, Juror 39 stated she thought it was 

“kind of harsh.” (Vol. 6, Voire Dire, p. 1146.)  Defense counsel again made no 

inquiry.   Juror 39 sat on the jury recommended death. 

Juror 48 also saw news reports. After receiving the summons for jury duty 

and appearing for orientation, Juror 48 received a text from a co-worker with a link 

to a newspaper article and saw an article in the break room at work. (Vol. 9, Voir 

Dire, p. 1779.) She testified she had not read the article.  No one asked her what 
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the text message said and when asked if she remembered details from what she had 

seen her response was “not from the newspaper.” (Vol. 9, Voir Dire, p. 1782.)   

The defense asked no questions on pretrial publicity. (Volume 9, Voir Dire, 

p.1783)  Juror 48 sat on the jury that recommended death.  

Juror 78 was from New Franklin Township. (Vol. 12, Voir Dire, p.2299.)  

Juror number 78 did not know the Schobert’s but he did know the case involved a 

“prominent couple” from New Franklin, that they had an adopted daughter. (Vol. 

12, Voir Dire, p. 2300-2301.)  Juror number 78 also knew they were killed in their 

bedroom, there was a bludgeoning involved and Ford was “accused. Someone 

believes he did it.” (Vol. 12, Voir Dire, p. 2301.)  Again, the defense made no 

inquiry regarding pretrial publicity. (Vol. 12, Voir Dire, p. 2302.)   Juror 48 sat on 

the jury that recommended death.   

In Irvin v. Dowd, 366 U.S. 717 (1961), the Court held that the Defendant's 

right to an impartial jury was denied by a presumption of prejudice arising from 

extensive pretrial publicity. The Court found a presumption of prejudice despite 

the sincerity of the jurors who stated that they could be "fair and impartial" to the 

defendant. Id. at 728. In Irvin, the viewpoint of the community was revealed by the 

media's pretrial coverage, in which the Court found that the "force of this 

continued adverse publicity caused a sustained excitement and fostered a strong 
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prejudice among the people of Gibson County." Id. at 726. See also Rideau v. 

Louisiana, 373 U.S. 723-27 (1963) (defendant denied due process without change 

of venue after confession was televised). 

Questions requiring jurors' subjective evaluation of their ability to be fair 

and impartial, however, have consistently been held to be an inadequate basis upon 

which to assess jurors' qualification. Murphy v. Florida, 421 U.S. 794, 800 (1975); 

Irvin, 366 U.S. at 728. "[W]hether a juror can render a verdict solely on evidence 

adduced in the courtroom should not be adjudged on that jurors' own assessment of 

self-righteousness without something more." Silverthorne v. United States, 400 

F.2d 627, 639 (9th Cir. 1968) (emphasis in original). 

As the court in Forsythe v. State, 12 Ohio Misc. 99, 106, 230 N.E.2d 681, 

686 (1967) noted, an assumption by the trial judge that a jury could disregard 

pretrial publicity after being instructed to do so, was a "triumph of faith over 

experience." In United States v. Aaron Burr, 25 F. Case 30, Case No. 14 (1807), 

(1789-1880), Chief Justice Marshall stated: 

Why do personal prejudices constitute a just cause 
of challenge? Solely because the individual who is under 
their influence is presumed to have a bias on his mind 
which will prevent an impartial decision on the case 
according to the testimony. He made it clear that 
notwithstanding these prejudices he is determined to 
listen to the evidence, and be governed by it; but the law 
will not trust him * * * he will listen with more favor to 
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that testimony which confirms, than to that which would 
change his opinion. 

 
Ford's constitutional guarantees under the Fifth, Sixth and Fourteenth 

Amendments to the United States Constitution and Article I, §§ 5 and 16 of the 

Ohio Constitution were violated by the defense counsel’s failure to ensure an 

impartial jury.   

Failed	to	Exercise	all	their	Peremptory	Challenges	

This Court has found that error in denial of challenge of juror for cause not 

grounds for reversal when defendant did not exhaust his peremptory challenges.  

State v. Poindexter, 36 Ohio St.3d 1, 5 (1988); State v. Getsy, 84 Ohio St.3d 180, 

191 (1998).  This rule should be reexamined.   

The defense in this case did not use all their peremptory challenges. (Vol. 

20, Voir Dire, p. 3805) Defense counsel passed on the last challenge they had in 

seating the jury and the last challenge in seating the alternates.  The decision to 

pass on a juror creates a Catch 22 situation for the defense, particularly when faced 

with using the last peremptory challenge will then seat a juror that may be worse 

than the juror you are preempting.   

If defense counsel used their last challenge, Juror No. 75 would have been 

seated on the jury, and there would have been nothing the defense could have 

done.  The defense used their first peremptory challenge to the alternate jurors on 
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Juror No. 75.  So obviously he did not want that juror on the panel of the case.  A 

defendant should not have to run the risk of losing an issue on appeal for failing to 

use all their peremptory challenges, versus being forced to seat a juror that may be 

worse than the juror you are preempting.   

Defense counsel requested that the following eight jurors be removed for 

cause.  (Voir Dire, Jurors No. 25, 36, 39, 45, 72, 103, 106, 134).  The trial court 

overruled the objection and the jurors remained in the jury pool.  Defense counsel 

used three peremptory challenges to remove three of these jurors (Nos. 25, 36, and 

45) and two of these jurors actually sat as members of the jury that decided the 

case.  (Nos. 39 and 72). 

Defense counsel was left with two (2) jurors that should have been excused 

for cause as automatic death penalty jurors based on the questioning and the 

defense motion to remove for cause.  (Nos. 39 and 72). They had used three of 

their challenges to remove other jurors that should have been excused for cause, so 

even if the defense had used the very last peremptory challenge to remove Juror 39 

or Juror No. 72, one ADP juror would have still sat that jury.   (See., Proposition of 

Law No. VI) 

Clearly the defense was in the midst of a conundrum.  As a matter of state 

law, the Court has "recognized that where the defense exhausts its peremptory 
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challenges before the full jury is seated, the erroneous denial of a challenge for 

cause in a criminal case may be prejudicial." State v. Cornwell, 86 Ohio St.3d 560, 

564, 1999 Ohio 125, 715 N.E.2d 1144. However, "[a] defendant in a criminal case 

cannot complain of prejudicial error in the overruling of a challenge for cause if it 

does not force him to exhaust his peremptory challenges." (Emphasis added.) State 

v. Eaton, 19 Ohio St.2d 145, 249 N.E.2d 897, paragraph one of the syllabus 

(1969), vacated in part by Eaton v. Ohio, 408 U.S. 935, 92 S.Ct. 2857, 33 L.Ed.2d 

750 (1972). Thus, "[i]f the trial court erroneously overrules a challenge for cause, 

the error is prejudicial only if the accused eliminates the challenged venireman 

with a peremptory challenge and exhausts his peremptory challenges before the 

full jury is seated." (Emphasis added.) State v. Tyler, 50 Ohio St.3d 24, 30-31, 553 

N.E.2d 576 (1990).”  State v. Hale, 119 Ohio St.3d 118, 2008-Ohio-3426, ¶87. 

The failure to use all of his peremptory challenges was prejudicial to Mr. 

Ford and ineffective assistance of counsel.   

Counsel Ineffectiveness at Trial. 

Counsel failed in several ways to provide a basic defense for Ford.  Counsel 

breached their duty to Ford with the following errors and omissions.  See ABA 

Guidelines 10.7, 10.10.1. 
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Introduced	Victim	Character	Evidence	into	the	Trial	

Victim impact evidence is not permitted trial phase.  State v. Tyler, 50 Ohio 

St.3d 24, 35 (1990).  But under State v. Fautenberry, 72 Ohio St.3d 435, 440 

(1995), evidence which may be characterized as victim impact evidence is clearly 

admissible if it relates to facts attendant to the offense.  In the usual capital case, 

defense counsel and appellate counsel criticize and object to victim impact 

statement and victim character evidence raised by the state. In fact, the defense 

filed a motion to preclude the State from introducing victim impact evidence at 

trial. (Defense Motion 46, Doc.# 85.) Here it was defense counsel themselves that 

injected this evidence into the trial.  Starting with his opening statement, it was the 

defense that sang the praises of the Schoberts: 

As Prosecutor LoPrinzi indicated, Jeffrey Schobert 
was an attorney in this community, and he was an 
exceptional attorney.  He had cases which were argued 
before the Ohio Supreme Court.  He was well-known and 
highly regarded.  

You know, there is a poem that John Donne, an 
English poet, wrote in the 1600s which says:  "No man is 
an island, and any man's death diminishes me.  

Attorney Jon Sinn and myself, although we have 
been attorneys in this community -- myself for more than 
30 years, and Mr. Sinn certainly far in excess of 20 -- we 
never knew Attorney Schobert.  We, of course, have 
learned much about him.  His death diminishes us, and 
certainly it diminishes all of us.  

Attorney Schobert practiced in different areas than 
Mr. Sinn and ourselves, but he was part of our 
brotherhood; he was part of our legal community.  
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In addition to being an upstanding attorney, he was 
a husband, he was a father, he was a brother, he was a 
son.  

As the prosecution indicated, Attorney Schobert 
and his wife had been married for many, many years.  
They adopted two daughters. You know, there is a saying 
about children of adoption, that God blesses them 
because they get to choose those children.  And by every 
measure, the Schoberts were remarkable parents and they 
chose their daughters.  

As indicated by Prosecutor LoPrinzi, Jessica, the 
older daughter, graduated from college and was pursuing 
a legal education like her father.  

The Schoberts were well-known in this community 
for their good works.  Attorney Schobert mentored the 
Hoban mock trial team for years.  He touched the lives of 
dozens of students. You may or may not know of the 
mock trial competitions which go on within this 
courthouse every year, but we see -- we see teenagers 
from different high schools come together.  They have 
been given a script, they argue a case, they put on mock 
trials in this courtroom and virtually every other 
courtroom in this courthouse.  And the Hoban High 
School team has been one of the most victorious year 
after year after year.  

To see these kids in action is -- it is uplifting.  You 
can only believe that our state, our county, our country is 
in good hands, because you can see that you have young 
lawyers who have never even begun college. These are 
people of great ability.  

You know, Mrs. Schobert, she has been referred to 
as a den mother.  She prepared food for the Hoban mock 
trial team.  She could straighten a tie on a 15- or 16-year-
old gentleman.  She was the perfect counterpart to Mr. 
Schobert.  And her dedication to her daughters, her love 
of this community, her work in various social 
organizations unparalleled. 
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(Vol. 21, Trial, pp. 3899-3901) In an ironic twist, it was the Prosecuting 

Attorney that tried to limit this evidence; 

MR. LOPRINZI:  At this point in time, we would 
like to request -- obviously, you know this is a death 
penalty case; you obviously know that mitigation is an 
issue in this case.  

Victim impact is something that we are not 
allowed to bring into mitigation.  And we can't bring it in 
-- sympathy impact, victim impact in the trial phase, 
either.  

Mr. Hicks, who I know knows how to do this, has 
basically put the victims on a pedestal, and I am 
assuming it is a strategic move for strategic reasons.  And 
so for the future, in case we are successful on this case, 
that we would like to know and have put on the record 
whether that was a strategic move or not to -- to basically 
putting in victim impact evidence.  

THE COURT:  Well, it is clear to the Court, and I 
am assuming it is clear to counsel for both sides, that 
what has just been stated about the relevance or 
admissibility of victim impact evidence is clear.  We 
cannot be trying this case on that issue.  Because the jury, 
if it gets to a mitigation phase, will be required to weigh 
aggravating circumstances against mitigating factors.  

Victim impact information isn't even allowed to be 
submitted to the Court before the Court, if called on to do 
so, makes a final sentencing determination.  So it 
obviously cannot be admitted by either side at this stage. 

 Both sides in opening statement have attempted to 
characterize the family somewhat. 

There was no objection made to victim impact 
information within the defense opening statement. At this 
point, there should be no more information about the 
character of the Schoberts or their -- the loss that their 
family will have sustained or that the community will 
have sustained by virtue of their deaths from either side.  



347 

 

I assume that's clear.  Is that not so? 
 

(Id., at pp. 3908-3909)    

Undaunted, the defense continued with this theme during Chelsea Schobert’s 

testimony, prompting the trial judge to call a side bar to ask the defense where he 

was going with all the questions about how wonderful the Schobert’s were. It 

appeared to the judge that the defense had “crossed the line into victim impact 

information. . .” (Id. at p. 4153.) 

The defense himself returned to this theme at sentencing: 

The Schoberts were highly regarded in this 
community. Myself, throughout the course of this case, 
I've encountered people who knew the Schoberts. They 
would tell me about Mr. Schobert's intellect, his 
landscaping business when he was young. 

THE COURT: Mr. Hicks, I do want to caution you 
to not yourself – 

MR. HICKS: Thank you, Judge. I will be cautious. 
THE COURT: -- engage in providing victim 

impact information. I understand what you're saying, and 
the information has come out in various ways throughout 
the trial. I will urge you to be cautious in your remarks. 

MR. HICKS: Judge, I will simply indicate that 
they were loved and that they were exemplary people. 

 
(Sentencing, 6-29-15, p. 11-12) 

The defense should not have introduced the victim character evidence he 

did, when this type of evidence is clearly inadmissible.  Defense counsel injected 

prejudicial evidence into the trial and violated his client’s right to a fair trial.   
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Acquiesced	in	the	Removal	of	Juror	No.	19		

The State induced the ineffective assistance of counsel relating to Juror No. 

19.  (See, Proposition of Law No. VIII, incorporated herein by reference.)   The 

defense opted to have Juror 19 excused from the jury.  (Vol. 28, Trial, p. 5360)  

Again they were faced with a Catch 22 situation.  Defense counsel had attempted 

to remove Juror No. 19 on two different occasions.  (Vol. 20, Voir Dire, p. 3769-

3770, Vol. 23, Trial, p. 4194-4195, 4202-4206)  The trial court denied both 

requests.  However, when the jury foreman sent out a note indicating that one juror 

had a different definition of burglary than the rest of the juror and another note that 

the jury was deadlocked 11-1, the prosecutor asked the bailiff who the problem 

juror was and the bailiff told the prosecutor it was Juror 19.  This prompted the 

prosecuting attorney, who had been previously unphased by this juror, or her prior 

contacts with the prosecutor’s office, to investigate any connection with their 

office, and he uncovered that Juror 19 was Facebook friends with prosecuting 

attorneys in the office.  (Vol. 28, Trial, 5353-5370)  Of course he immediately told 

defense counsel about the Juror’s contact with the Prosecuting Attorney’s Office 

and left it up to them as to what to do.   

So the defense was left to decide whether they should leave on a juror that 

was most likely a holdout juror, who they had moved for cause to excuse during 
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voir dire, or remove the juror due to contacts with the prosecutor’s office, they 

chose to exclude the juror.  This was error by the defense.   

Failed	to	Know	the	Correct	Law	as	it	related	to	Crim	R.	16	

During closing arguments, a series of objections were made by the State 

which the trial court sustained.  (See, Proposition of Law. No. XVI, incorporated 

by reference)  The efforts of defense counsel during closing arguments in the trial 

phase were to call into question issues regarding the scope of the investigation, and 

call to question witnesses not called to testify.  The first issue arose as defense 

counsel called into question the scope and extent of the investigation: 

And, again, when you make decisions here, you 
have a right to have the investigation that you need to 
make the decisions to let you know what happened.  You 
don’t have to put the pieces together.  You are not 
supposed to put the pieces together when there is a 
question in your mind.  That the – job of the New 
Franklin Police Department.  And if they are not up to 
doing it, then they need to get somebody else out there. 

 
Mr. Loprinzi:  Objection. 
 
The Court: Sustained. 
 

(Vol. 28, Trial, p.5261-5262.)  Detective Morrison had been an integral part 

of the investigation into Chelsea Schobert’s felonious assault.  In fact, Detective 

Hitchings testified that he contacted Detective Morrison because when he arrived 

at the Schobert’s home, the morning they were murdered, he found Detective 
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Morrison’s business card on the Schobert’s dresser.  (Vol. 26, Trial, p. 4952.) 

Detective Morrison did not testify at the trial, and defense counsel questioned why 

the jury did not hear from Detective Morrison.  The State objected, and the trial 

court sustained the objection.  (Vol. 28, trial, p. 5267.)  Next, defense counsel, 

continuing to question the scope of the investigation, contending there were 

unanswered questions and that the investigation seemingly ceased simply because 

Detective Hitchings got a statement from Shawn Ford, that he did it. 

Great.  Case solved.   
 
What else did he say?  I mean, really, what else did 

he say?  You have got him saying—you have got him 
now opened up, confessing.  What else did Shawn say?  
If you finally got him to a point where you are not 
worried about him shutting up or changing his story 
because he’s finally telling you the truth.  Where is the 
rest of the information?   

 
Where are the cell phones?  Where are Jeff and 

Pegs cell phones?  That’s important.  We don’t know 
where those phones went.  Why don’t we know that?   

 
I mean, if according to Hitchings, Shawn has now 

come clean and telling the truth of the story, that’s when 
you ask him all those questions you want to ask.  That’s 
when you get all the answers out.   

 
Loprinzi: Objection.  May we approach?   
 

(Vol. 28, Trial, p. 5267-5268.)  The Prosecutor argued during the side-bar 

that there were things the State “decided not to bring them out at the trial for 



351 

 

strategic reasons.  But to suggest that they were never asked is improper.”  (Vol. 

28, Trial, p.5269.)  The Prosecutor then asked that the defense be precluded from 

arguing or further commenting “about witnesses that did not appear, like James 

Jordan—who was subpoenaed and just failed to appear; we tried to get him to 

appear—or other people—the rule indicates that they can’t comment on those 

things and so we would ask that they also be instructed.”  (Vol. 28, Trial, p.5269.)  

The Court sustained the Prosecutor’s objections and instructed the defense that 

they could not continue making comments about witnesses who did not testify.  

(Vol. 28, Trial, p.5269-5270.) 

The trial court improperly limited and restricted defense counsel during 

closing arguments.  Crim.R. 16(I) specifically provides that each party shall 

provide opposing counsel “a written witness list, including names and addresses of 

any witness it intends to call at its case-in-chief, or reasonably anticipates calling in 

rebuttal or surrebuttal.   

The content of the witness list may not be commented upon or discussed to 

the jury by opposing counsel, but during argument, the presence or absence of the 

witness may be commented upon.”  To be sure, Crim.R. 16 used to prohibit the 

parties from commenting upon any witness that was on a witness list, and not 

called at trial.  See, State v. Hannah, 54 Ohio St.2d 84, 374 N.E.2d 1359 (1978) 
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interpreting former version of Crim.R. 16. Crim.R. 16( C)(3) used to provide “the 

fact that a witnesses name is on a list furnished under subsection ( C)(1)( C), and 

that the witnesses not called shall not be commented upon at trial.”  However, 

Crim.R. 16 was amended in 2010, and now specifically provides that a party may 

comment upon “the absence or presence of a witness relevant to the proceedings.”  

See, Crim.R. 16, Staff Notes, 7-1-10 Amendments.  Accordingly, under the 2010 

Amendments to Crim.R. 16, the trial court erred in sustaining the State’s objections 

to defense counsel arguing witnesses who were not called.  Detective Morrison 

was relevant to the proceedings.  He was investigating the felonious assault 

charges involving Chelsea Schobert.  When called by Detective Hitchings the 

morning of the murder, Morrison came out to the Schobert house and Morrison 

was involved in the several interrogations of Ford. Morrison was relevant and his 

absence from trial was fair commentary.     

Had defense counsel known the law, he could have apprised the court that he 

was well within his right to make the arguments he was making.  The failure to 

know the law, prejudiced his argument in closing and denied Mr. Ford a fair trial.   
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Failed	 to	 Force	 the	 State	 to	 Choose	 Theory	 Relating	 to	 R.C.	
2929.04(A)(7)	and	to	Object	to	Verdict	Finding	Prior	Calculation	and	
Design	

In this case the State was obviously pursuing a theory that Mr. Ford was the 

principal offender, ie., the actual killer.  He was charged with two separate 

aggravating circumstances pursuant to R.C. 2929.04(A)(7): 

Imposition of the death penalty for aggravated 
murder is precluded, unless one or more of the following 
is specified in the indictment or count in the indictment 
pursuant to section 2941.14 of the Revised Code and 
proved beyond a reasonable doubt 

 
(7) The offense was committed while the offender 

was committing, attempting to commit, or fleeing 
immediately after committing or attempting to commit 
kidnapping, rape, aggravated arson, aggravated robbery, 
or aggravated burglary, and either the offender was the 
principal offender in the commission of the aggravated 
murder or, if not the principal offender, committed the 
aggravated murder with prior calculation and design. 

 
(Emphasis added.) Ford cannot have been lawfully convicted of the 

specification that charged, and which the jury found, that the aggravated murder of 

Margaret Schobert was committed with prior calculation and design because the 

jury found Ford was guilty as the principal offender of Margaret Schobert. That 

portion of the R.C. 2929.04(A)(7) specification should not have been charged, and 

should not have been submitted to the jury for its consideration, as prior 

calculation and design is an aggravating circumstance only in the case of an 
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offender who did not personally kill the victims. Thus, it was clear constitutional 

error, a violation of the Eighth and Fourteenth Amendments to the United States 

Constitution and Article One, Sections 9 and 16 of the Constitution of Ohio to 

allow the indictment to remain as drafted, and to submit the “prior calculation and 

design” specifications to the jury in a case where the State claimed that the 

offender did personally kill the victims.  

Defense counsel failed to force the State to limit the capital specification to 

the principal offender alternative.  Defense counsel failed to ensure the verdict 

forms were correct.  Defense counsel failed to object when the jury returned a 

guilty verdict on the prior calculation and design alternative. And defense counsel 

erred in letting the jury consider these erroneous capital specifications which were 

used to sentence Mr. Ford to death.  Counsel was ineffective for failing to make 

appropriate objections to these errors.   

Prosecutorial	Misconduct	

The State’s closing arguments in the trial phase were replete with 

disparaging comments regarding defense counsel.  A review of the closing 

arguments from the trial reveals that the prosecutor was not attacking the evidence 

but was, in fact, trying to disparage and undermine defense counsel.  The trial 
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counsel failed to object to the comments.  (See, Proposition of Law, No. XIII, 

incorporated by reference).  

The United States Supreme Court has addressed the issue of personal attacks 

by counsel during trial, and the impact it has upon the trial: 

The prohibition of personal attacks on the 
prosecutor is but a part of the larger duty of counsel to 
avoid acrimony in relations with opposing counsel during 
trial, and confine argument to record evidence.  It is 
firmly established that the lawyer should abstain from 
any allusions to the personal peculiarities and 
idiosyncrasies of opposing counsel.  A personal attack by 
the prosecutor on defense counsel is improper, and the 
duty to abstain from such attacks is obviously reciprocal. 

 
United States v. Young, 470 U.S. 1, 10, 105 S.Ct. 1038, 84 L.Ed.2d 1 (1985). 

During the rebuttal to the defense closing argument, the State repeatedly 

attacked defense counsel.   

One of the things I want to point out at the 
beginning of this thing is: Mr. Sinn has done what I 
consider to be, you know, the Jedi mind trick.  It is, you 
know: look over here, don’t look at the evidence. 

 
Because his great hope probably is, is that if you 

go, “I’m so confused about everything he just said,” he 
wins, right?   

 
(Vol. 28, Trial, p.5283.)  This was not an effort to counter arguments made 

by the defense in their closing arguments, this was an effort to disparage defense 

counsel and to convey to the jury that the defense counsel was simply trying to 
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confuse and mislead the jury.  The closing rebuttal continued with the prosecution 

addressing defense counsel, not the evidence. 

So what does Mr. Sinn do?  Mr. Sinn came up here 
and told you: if you can’t feel it, put your hands on it – if 
it is important, you should be able to put your hands on 
it, right? 

 
Why is he saying that?  Because he knows that 

there are certain things that you cannot put your hands 
on.   

 
…Mr. Sinn complains because we did not give you 

the letters that Detective Hitchings talked about that said 
“I love you to death” in it.   You can imagine that letter is 
probably just full of self-serving things the Defendant 
said, and we didn’t feel that was important to our case. 

 
If Mr. Sinn does, he has the letter, he has all the 

discovery, he has those things, he has all those 
interviews. 

 
(Vol. 28, Trial, p.5284.)  Again, the State was not attacking the nature of the 

evidence, he was attacking the manner in which the defense counsel addressed the 

evidence. 

During closing arguments, the defense questioned the possibility of another 

individual, Zach Keyes, being present.  In response, during closing arguments, the 

Prosecutor offered the following: 

If Mr. Sinn had some additional evidence about 
Zach Keyes, I will charge him, too.”   
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(Vol. 28, Trial, p.5287.)  Again the Prosecutor focused not upon the 

evidence but upon defense counsel. 

The Prosecutor continued: 

 
Mr. Loprizi: Mr. Sinn said “you don’t know the 

rest of the story” and left it hanging there as though there 
is a rest of the story. 

 
(Vol. 28, Trial, p.5289.)  He continued through innuendo to disparage what 

the defense counsel did as an attorney not the evidence: 

The other thing is, he puts that – we call it planting 
a seed, right?  He says, “there is more to this case than 
you think you know.”  What does that mean?  It means 
nothing… 

 
Because if he can get you thinking along the 

wrong trail of something – trying to figure something out 
that’s not there, than you lose your way. 

 
And that’s not what we want you to do.  We want 

you to stay focused. 
 

(Vol. 28, Trial, p.5289-5299.)  Again, the State is attacking Mr. Sinn and not 

the evidence.  This becomes apparent when he specifically argues how the defense 

“approaches the case”.   

One of the things that I always, you know, think is 
interesting is how a defense approaches the case.  And 
that’s fine; they have the right to do that however they 
want. 
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(Vol. 28, Trial, p.5291.)  Then, the Prosecutor continues two pages later, 

“Mr. Sinn is right about one thing, I can tell you that.”  The Prosecutor then 

concedes that the text messages which were sent from Jeffrey Schobert’s phone did 

not appear to lure Mrs. Schobert home but, what they do appear to do is suggest 

that he is waiting for her.”  (Vol. 28, Trial, p. 5294)  Certainly, the Prosecutor has a 

right to comment on the evidence, and he could have made those comments 

without disparaging defense counsel and suggesting he was right about “one 

thing”.  The Prosecutor’s closing rebuttal mentioned defense counsel’s name more 

than it mentioned the Defendant’s name.  There was a concerted effort to 

undermine defense counsel so that the jury would not consider the remarks made 

by defense counsel. 

Trial counsel should have objected to these prejudicial comments.  Here 

Appellant Ford was denied a fair trial and the effectiveness of counsel when the 

Prosecutor engaged in repeated improper comments which were not objected to 

and which were not addressed by the trial court.   

Counsel Ineffectiveness in Penalty Phase. 

 The Penalty Phase of capital case is crucial.  Defense counsel should be 

preparing for this phase from the time they get appointed to the case.  It is at this 
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phase that the jury determines if your client will live or die, so it is important that 

counsel investigate, prepare, and know the law.   

Requested	a	Presentence	Investigation	Report	

It is virtually unheard of for a defense attorney in a capital case in Ohio to 

request a presentence investigation and/or mental health examination pursuant to 

R.C. 2929.03(D)(1).  Yet in this case the defense requested both!  (Vol. 6, 

Mitigation, p. 978)  This request came to light while the jury was deliberating in 

the penalty phase. (Id.)  Evidently prior discussion had been off the record 

concerning this request.   

The statute (R.C.2929.03) and caselaw specify that the trial court does not 

order a presentence investigative report (PSI) or a mental health examination 

without a request by the defense.  A trial court should apprise a defendant of his 

right to have either a-PSI or mental exam.  However, there is a difference between 

the request for an expert under R.C. §2929.024 and one made pursuant to R.C. 

§2929.03. "It is clear that the services provided for by Sec. 2929.024 are available 

to the indigent capital defendant `for his own purposes. . . .' State v. Esparza, 39 

Ohio St.3d 8, 9 (1988). When the expert is retained under Sec. 2929.024, the 

defendant can decide for himself whether he wants to put the expert's findings 
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before the jury." Glenn v. Tate (C.A.6, 1995), 71 Ohio St.3d 1204, 1209, fn.2.  A 

report prepared pursuant to R.C. §2929.03, will go before the jurors.  

R.C. 2929.024 and 2929.03(D)(l) are wholly independent provisions. A 

court, when requested by a defendant to order a presentence investigation or to 

appoint a psychologist or psychiatrist to conduct a mental examination pursuant to 

R.C. 2929.03(D)(1) and 2947.06, is not required by the Constitution or the 

provisions of R.C. 2929.024 to appoint a psychiatrist or psychologist of the 

defendant's own choosing. Rather, additional expert services must be provided to 

an indigent defendant only if the court determines, within its sound discretion, that 

such services "are reasonably necessary for the proper representation of a 

defendant" at the sentencing hearing, pursuant to R.C. 2929.024. State v. Esparza 

(1988), 39 Ohio St.3d 8, syllabus.  

The trial court was somewhat confused as to which statute Dr. Stankowski 

was appointed under.  But clearly the defense had requested that she be appointed 

under R.C. 2929.024.  (Defense Motion 69, Doc. # 131)  So the comment by the 

trial court that ‘The Court has considered that the report prepared by Dr. 

Stankowski was the mental health report that’s being referred to in this document.  

(Vol. 6, Mitigation, p. 979)   
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The trial court was poised to send both documents to the jury, in spite of the 

fact that defense counsel considered the PSI to be prejudicial.  (Id., p. 980)   

Defense counsel argued to the court that the report of the expert should go to 

the jury, but the PSI should not because “it had an effect we didn’t intend.”  (Id., 

981)   

The trial court gave the defense a way out, “is the defense withdrawing its 

request for a PSI?  (Id.)  The defense decided to withdraw the PSI, but wanted Dr. 

Stankowski’s report to go to the jury.  They then indicated if that was not an 

option, they requested that neither would go.  (Id., at p. 984-985) 

After hearing argument from the state, the trial court reversed himself and 

indicated both documents would go to the jury.  (Id., at 992) When the court went 

back on the record in open court, the court reversed itself again: 

Taking into consideration the arguments of 
counsel, the Court has concluded that neither document 
will go to the jury.  I do so because I am not satisfied that 
the presentence report was prepared in a manner that I 
would have expected it to be prepared, in which counsel 
would have been given the opportunity to speak with Mr. 
Ford before the report was prepared.  And I am not going 
to submit the Stankowski report, because I concur with 
the State's argument that the State would suffer prejudice 
if the document were to be submitted without the State 
having had the full opportunity to submit further rebuttal 
evidence. 
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(Id., p. 996)  Once again the defense counsel did not know the law.  Defense 

counsel requested a PSI which could have been devastating to the case if it had 

gone to the jury.  Further, the defense did not understand the difference in 

requesting an expert under R.C. 2929.024 and R.C. 2929.03.  In this circumstance, 

defense counsel had requested the expert under R.C. 2929.024 and were within 

their right to send the report to the jury.  However, since defense counsel did not 

understand the difference in the statute, they were forced into an all or nothing 

situation and neither were sent to the jury. 

The failure of the defense to know and understand the statutes relating to the 

case prejudiced the defense.   

Prosecuting	Attorney	Closing	Argument	

The prosecutor continued in closing argument during the mitigation phase 

with the same attacks on defense counsel, not the arguments or evidence.  

(Proposition of Law, No. XIII, incorporated by reference).  In rebuttal during 

mitigation, the State began its rebuttal closing argument with the following: 

Ladies and gentlemen, what you just heard was not 
about the law, it wasn’t about the facts, it wasn’t about 
mitigation, it wasn’t about aggravating circumstances.  
What you just heard is a plea.   

 
See, when you don’t have the facts on your side 

you pound the law.  When you don’t have the law on 
your side you pound the facts.  And when you got neither 



363 

 

on your side, you beg and interject race.  That’s what you 
just heard. 

 
(Vol. 6, Mitigation, p. 931).  Again, this argument was focused more on 

attacking how the defense attorney argued the case and disparaging defense 

counsel and not specific issues argued by defense counsel.  Rebuttal continued: 

It always makes me laugh, because when defense 
gets up and they talk with great emotion and softly, 
emotionally, trying to appeal to your purant interest, to 
your sympathies.  I understand that.  I get that. 

 
And then:  These two are us.  You know, they 

always call us “the government” and I always go home 
and tell my wife, “hey, guess who you’re sleeping with 
tonight, the government.”   

 
I am human.  Do you think I don’t feel bad when 

Mrs. Ford gets up there and asks you to save her son’s 
life?  Are you kidding me?  There wasn’t a dry eye in 
here.   

 
(Vol. 6, Mitigation, p.932-933).  Then, rather than addressing the evidence 

which was presented in mitigation the prosecutor attacked what defense counsel’s 

choice to call Mr. Ford’s mother to testify in mitigation.  In commenting upon Mr. 

Ford’s mother testifying and crying and begging for her son’s life, the prosecutor 

responded “that’s mitigation? To me, that’s cruel.”  (Vol. 6, Mitigation, p.933). In 

attacking an argument made by the defense counsel, the prosecutor again directed 

the focus on defense counsel: “I know Mr. Sinn would not intentionally do this, but 
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he kept talking to you about the aggravating circumstances and, okay, Mr. Gessner 

had his hand up here when he said aggravating circumstances.”  (Vol. 6, 

Mitigation, p.936).  Again, the inference was that the jury should not trust the 

credibility of defense counsel. Rather than attacking the specific arguments made, 

the prosecutor continued to disparage defense counsel.  “He talks about hate.  He is 

trying to appeal to your sympathies, trying to make you feel like bad people if you 

were to find the aggravating circumstances outweigh the mitigating factors.  Please 

do not fall for that one.” (Vol. 6, Mitigation, p.940.) In fact, the prosecutor 

continued that defense counsel was trying to “imply somehow that if you do your 

job, and if you are firmly convinced that the aggravating circumstances outweigh 

the mitigating factors in this case, that somehow you are a bad person, and make 

you feel guilty and bad for following the law.  Please, do not do that.”  (Vol. 6, 

Mitigation, p. 940).   

Again the Prosecutor argued that the defense counsel in closing argument, 

“was simply trying to make the jury feel bad”.   (Vol. 6, Mitigation, p.943).  In an 

effort to indicate defense counsel was not concerned with the law, the prosecutor 

stated: “we are here to honor the law, not great speeches, racist speeches – or 

speeches about racism, speeches about slavery.  I am not sure how yet that applies 

to this other than to interject into the jury room some awkwardness between the 
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jurors here that are of other colors.   I mean, I can’t imagine going back there after 

hearing that history of slavery in this country and not feeling a little awkward, 

maybe pandered to.  I don’t know.  I don’t know how that makes you feel.”  (Vol. 

6, Mitigation, p.943-944).  “Pander” is an “immoral or distasteful desire, need, or 

habit or a person with such a desire.” Oxford Dictionaries · © Oxford University 

Press. 

In State v. Davis, 116 Ohio St.3d 404, 2008 Ohio 2, 880 N.E.2d 31, this 

Court recognized that it is improper for the prosecutor to denigrate defense counsel 

in closing arguments.  Id. at 444.  Moreover, this Court recognized that there is a 

line between properly responding to arguments and attacking evidence and 

comments which attack the defense attorney.  This court did not find plain error in 

Davis concluding the “denigrating comments did not pervade the closing 

argument, let alone the entire trial.”  The exact opposite is present in this case.  The 

denigrating comments, sarcasm and attacks on defense counsel permeated the 

rebuttal arguments in the trial phase and the penalty phase.  The comments were 

not isolated. A review of the entire rebuttal reflects the purpose was to disparage 

and undermine counsel, not the evidence or arguments of counsel.   

The prejudice is compounded in the mitigation phase because the trial court 

instructed the jury that although opening statements and final argument are not 
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evidence “the law permits you to consider the arguments of counsel to the extent 

they are relevant to the sentence that should be imposed upon Shawn E. Ford Jr.” 

(Vol. 6, Mitigation, p. 961.)  The rebuttal closing arguments of the prosecutor 

effectively undermined defense counsel’s credibility and integrity.   

In DePew v. Anderson, 311 F.3d 742 (6th Cir. 2002) the Sixth Circuit 

affirmed the District Court’s granting a conditional writ as a result of prosecutorial 

misconduct in the mitigation phase of DePew’s trial.  The Court recognized that a 

stricter standard is to be applied when determining if arguments from the 

prosecutor were prejudicial. 

Given the number of disparaging comments, sarcastic comments and 

comments denigrating defense counsel, it is impossible to say that the comments 

did not have an effect on the sentencing.   Defense counsel’s failure to object to the 

comments, deprived Mr. Ford the effective assistance of counsel.   

Counsel Ineffectiveness at the Atkins Hearing 

As set out in Proposition of Law No. III, incorporated herein by reference, 

defense counsel failed to pursue an Atkins claim on behalf of Mr. Ford, until the 

11th hour of the case.   
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The defense had requested that the trial court appoint a mitigation 

investigator and a mitigation expert, (Defense Motions # 1, 69, Doc. # 26, 131)  

The trial court granted the requests.  (Journal Entry, Doc. # 28, 155) 

At some point, prior to the presentation of the evidence in the penalty phase, 

defense counsel should have realized that the question of whether Mr. Ford was 

intellectually disabled was present in the case, and should have pursued it at that 

time.  Certainly the school records called his IQ into question.   

It was during the testimony of the mitigation expert, Dr. Joy Stankowski, a 

medical doctor specializing in psychiatry and forensic psychiatry, that the prospect 

that Mr. Ford may be intellectually disabled was introduced.  (Vol. 4, Mit. Hrg, p. 

476, 491.)  Dr. Stankowski had reviewed records concerning Mr. Ford, provided 

by the Ohio Department of Youth Services and indicated that he had been 

diagnosed with a learning disability and a low IQ and he needed extra support.  

(Id., at 491)  Dr. Stankowski addressed his IQ issues: 

Well, I saw that Shawn had been diagnosed with 
learning disabilities at a young age, and then I saw that 
that had been backed up by some IQ testing over the 
years that showed that he consistently is below average.  
So what this means to me is that Shawn was born with, 
right out of the gate, fewer skills and resources than the 
average person. 

So an average IQ is 100.  Shawn's IQ over the 
years tested to be anywhere between 62 and 80.  
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And if 100 is average, we consider anything below 
85 to be below average or borderline.  If you are below 
70, you are what we used to call "mentally retarded."  We 
don't use that term any more; we now say 
"developmentally disabled." 

So sometimes Shawn's tests showed that he was 
actually disabled; other times, his IQ tested to be merely 
below average.  But, really, the best case scenario is that 
this is a person that was born with a lower IQ, lower 
skills than the average person. 

 
(Id., at pp. 496-497) 

After Dr. Stankowski finished her testimony, the defense moved to dismiss 

the death penalty based on her testimony concerning Mr. Ford’s IQ.  (Id. at p. 624)  

The court denied the motion but indicated he would welcome briefing on the issue.   

After the jury deliberated, the jury recommended a life sentence on Count 

Two, but the death sentence on Count Four.    

The Court then addressed whether to hold an Atkins/Lott hearing as 

requested by the defense.  It was eventually decided that three evaluations would 

be conducted, one by the defense, one by the State and one by the Court.   

Once the reports were prepared, a two-day hearing was held at which the 

three experts testified.  (Vol. 1 and 2, Atkins Hearing)   

Because the defense waited until AFTER the death recommendation was 

made, the defense was prejudiced in its Atkins presentation.  First and foremost, 

Mr. Ford was not in a good frame of mind.  He had already been found guilty and 
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sentenced to death.  This did not present an ideal situation in which to them be 

subjected to three additional psychological evaluations, and in fact, he did not 

cooperate with the defense examiner, refusing to meet with him or undergo any 

testing.  (Vol. 1, Atkins Hrg., p. 16) 

It was also clear that the defense counsel did not understand the issues 

surrounding a determination of intellectual disabilities and were not prepared to 

question the experts, either on direct or cross to present the evidence in the most 

favorable light.   

Defense counsel did not present an effective presentation at the Atkins 

hearing, and this resulted in Mr. Ford being eligible for the death penalty and 

ultimately sentenced to death. 

Conclusion. 

Cumulative	ineffective	assistance	

Assuming for the sake of argument that none of the myriad failures outlined 

above individually constitutes ineffective assistance of counsel, the accumulation 

of errors over the course of trial and sentencing deprived Mr. Ford of his right to 

counsel, freedom from cruel and unusual punishment, a fair trial, and due process. 

Errors that might not be so prejudicial as to amount to a constitutional 

violation when considered alone, may cumulatively produce a trial setting that is 
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fundamentally unfair thereby violating the defendant's constitutional rights. Walker 

v. Engle, 703 F.2d 959, 963 (6th Cir. 1983) (the "cumulative effect" of misconduct 

committed by state in prosecuting case against petitioner constituted denial of 

fundamental fairness). Cooper v. Sowders, 837 F.2d 284 (6th Cir. 1988) (various 

trial errors, considered cumulatively, produced a trial setting that was 

fundamentally unfair). It has been held that such cumulative effect analysis applies 

to ineffective assistance of counsel claims. Rodriguez v. Hoke, 928 F.2d 534, 538 

(2d Cir. 1991). 

The “cumulative effect” of counsel’s errors and omissions violated Shawn 

Ford’s Sixth Amendment right to effective counsel.  See State v. Gondor, 112 Ohio 

St. 3d 377, 392, 860 N.E.2d 77, 90 (2006) (citing State v. DeMarco, 31 Ohio St. 3d 

191, 196, 509 N.E.2d 1256, 1261 (1987); Stouffer v. Reynolds, 168 F.3d 1155, 

1163-64 (10th Cir. 1999)).   

The above claims of ineffective assistance of counsel throughout the trial, 

considered cumulatively establish that Mr. Ford's constitutional rights were 

violated under the Sixth, Eighth, and Fourteenth Amendments to the United States 

Constitution. Mr. Ford is entitled to a new trial or alternatively a new penalty phase 

under R.C. § 2929.06(B). 
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PROPOSITION OF LAW NO. XXI 
 
CUMULATIVE ERRORS DEPRIVED FORD OF A FAIR TRIAL AND 

A RELIABLE SENTENCING HEARING.  
 

Shawn Ford raised numerous errors worthy of this Court granting relief both 

from his convictions and his death sentence. Each error, standing alone, is 

sufficient to warrant a reversal. However, by viewing the many errors together, it is 

apparent that their cumulative impact rendered Ford's trial fundamentally unfair. 

See Walker v. Engle, 703 F.2d 959, 963 (6th Cir. 1983). This Court must reverse 

Ford's convictions and sentence. 

The adequacy of the legally admitted evidence is only one factor for this 

Court to consider in determining the influence that an error has on a jury. The 

Supreme Court made clear in Satterwhite v. Texas; 486 U.S. 249 (1988), that it "is 

not whether the legally admitted evidence was sufficient to support" the verdict, 

but rather "whether the [prosecution] has proved `beyond a reasonable doubt that 

the error complained of did not contribute to the verdict obtained."' Id. at 258-59. 

Review must also determine whether the cumulative effect of the errors rendered 

the trial fundamentally unfair. See Walker, 703 F.2d at 963. "We must reverse any 

conviction obtained in a proceeding in which the cumulative impact of 

irregularities is so prejudicial to a defendant that he is deprived of his fundamental 
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right to a fair trial. Fourteenth Amendment, United States Constitution." State v. 

Wilson, 787 P.2d 821, 821 (N.M. 1990); United States v. Wallace, 848 F.2d 1464, 

1475 (9th Cir. 1988); State v. DeMarco, 31 Ohio St. 3d 191 (1987). 

Perhaps the most telling example of the prejudice resulting from the 

cumulative impact of the errors at Ford's trial are the trial court evidentiary rulings, 

ineffective assistance of counsel, and misconduct that combined to deprive Ford of 

the opportunity to fully and fairly present his claims of self-defense or for a lesser-

included offense instruction. See Chambers v. Mississippi, 410 U.S. 284, 295 

(1973); Beck v. Alabama, 447 U.S. 625, 627 (1980).  

Ford incorporates the other Propositions of Law into this issue.  What these 

issues show is that from the beginning Ford was destined to receive the penalty of 

death.  That is so because the jury was indoctrinated to impose death by the 

prosecuting attorney, defense counsel failed to fully understand the capital 

sentencing scheme in Ohio in order to make the objections necessary and to 

preserve the errors in the case or keep them from occurring.   

The result of cumulative error entitles Ford to a new trial. His convictions 

based upon cumulative error denied him a fair trial and his right to due process. 

U.S. Const. amends. VI, XIV; Ohio Const. Art. I, § 5, 16. Additionally, these same 
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errors render Ford's death sentence unreliable and arbitrary. U.S. Const. amends. 

VIII, XIV; Ohio Const. art. I, §§ 9, 16. 
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PROPOSITION OF LAW NO. XXII 
 

OHIO’S CAPITAL SENTENCING STATUTES ARE 
UNCONSTITUTIONAL UNDER THE RECENT DECISION IN HURST V. 
FLORIDA, ___ U.S. ___, 136 S. CT. 616 (2016), WHICH HELD THAT 
FLORIDA’S CAPITAL SENTENCING LAWS VIOLATED THE SIXTH 
AMENDMENT RIGHT TO TRIAL BY JURY BECAUSE IT REQUIRED THE 
JUDGE, NOT A JURY, TO MAKE THE FACTUAL DETERMINATIONS 
NECESSARY TO SUPPORT A SENTENCE OF DEATH.   

 

During the Court’s last term, the United States Supreme Court issued its 

decision in Hurst v. Florida, ___ U.S. ___, 136 S.Ct. 616 (2016), which held that 

Florida’s capital sentencing laws violated the Sixth Amendment right to trial by 

jury because it required the judge, not a jury, to make the factual determinations 

necessary to support a sentence of death.  Due to the similarities between Florida’s 

capital sentencing laws and Ohio’s, Ford submits that pursuant to Hurst, this Court 

should find Ohio’s capital sentencing unconstitutional and therefore dismiss the 

capital components of this case. 

In Walton v. Arizona, 497 U.S. 639, 111 L.Ed.2d 511, 110 S.Ct. 3047 

(1990), the Supreme Court held that Arizona's sentencing scheme was compatible 

with the Sixth Amendment because the additional facts found by the judge 

qualified as sentencing considerations, not "elements of the offense of capital 

murder." Id., at 649. Within ten years, the analysis of Sixth Amendment right to 
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jury trial and jury findings shifted. In a line of cases which resulted in much of 

Ohio’s felony sentencing statutes to be ruled unconstitutional, the Supreme Court 

focused upon the impact of judicial fact finding in sentencing and how in many 

instances current protocols were contrary to the Sixth Amendment. See, Apprendi 

v. New Jersey, 530 U.S. 466, 147 L.Ed.2d 435, 120 S.Ct. 2348 (2000); Ring v. 

Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 556 (2002).  In Blakely v. 

Washington, 542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403 (2004) the Court held 

that State sentencing statute procedure which permitted the judge to make factual 

findings to impose a sentence higher than the statutory maximum did not comply 

with the Sixth Amendment. The following term, the Court held in United States v. 

Booker, 543 U.S. 220, 125 S.Ct. 738, 160 L.Ed.2d 621 (2005) that the Apprendi 

and Blakely decisions applied to the United States Sentencing Guidelines; under 

the Sixth Amendment, any fact other than a prior conviction that was necessary to 

support a sentence exceeding the maximum authorized by the facts established by 

a plea of guilty or a jury verdict had to be admitted by a defendant or proved to a 

jury beyond a reasonable doubt.   

In this case, the statutory maximum sentence for aggravated murder is life in 

prison.  Death can only be imposed upon specific factual findings, which under 

Ohio’s capital punishment statutory scheme are facts determined by the judge. 
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Accordingly, Ohio’s capital punishment statutory scheme violates the Sixth 

Amendment. Hurst v. Florida, ___ U.S. ___, 136 S.Ct. 616 (2016).      

In Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 

(2000), the Court held that the Sixth Amendment does not permit a defendant to be 

"exposed . . . to a penalty exceeding the maximum he would receive if punished 

according to the facts reflected in the jury verdict alone." Id., at 483. Apprendi held 

that this prescription controlled even if the State characterizes the additional 

findings made by the judge as "sentencing factors." Id., at 492. Thus, Apprendi, 

made clear that any fact that expose the defendant “to a greater punishment than 

that authorized by the jury's guilty verdict” must be submitted to a jury.  In Ring v. 

Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 556 (2002) the Court 

addressed the issue in the context of capital punishment and held that the Sixth 

Amendment's jury trial guarantee, made applicable to the states by the Fourteenth 

Amendment, required that the aggravating factor determination be entrusted to the 

jury. The Court concluded that the Walton decision and the Apprendi decision were 

irreconcilable because a capital defendant was entitled to the same Sixth 

Amendment protections extended to defendants generally. Because Arizona's 

enumerated aggravating factors operated as the functional equivalent of an element 

of a greater offense, an enhancement above the standard sentence for the offense, 
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the Sixth Amendment required that they be found by a jury.  The Court overruled 

Walton to the extent that it allowed a sentencing judge to find an aggravating 

circumstance necessary for imposition of the death penalty.  

This past term, the United States Supreme Court issued Hurst v. Florida, 

___ U.S. ___, 136 S.Ct. 616 (2016), which held that Florida’s capital sentencing 

laws violated the Sixth Amendment right to trial by jury because it required the 

judge, not a jury, to make the factual determinations necessary to support a 

sentence of death. Like Ohio’s capital punishment structure, in Florida a jury 

provided a recommendation to the judge with regard to punishment, but 

notwithstanding the recommendation, Florida law required the judge to determine 

whether sufficient aggravating circumstances existed.  Due to the similarities 

between Florida’s capital sentencing laws and Ohio’s, Ford submits that pursuant 

to Hurst, this Court should find Ohio’s capital sentencing unconstitutional and 

therefore dismiss the capital components of this case. 

In Florida, first-degree murder is a capital felony, but the maximum sentence 

a capital defendant may receive based solely on that conviction is life 

imprisonment. Fla. Stat. §775.082(1). The defendant will receive the death penalty 

only after an additional sentencing proceeding “results in findings by the court that 
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such person shall be punished by death.” Id. Otherwise, the defendant is punished 

by life imprisonment without parole.  Id.   

Accordingly, after Hurst was found guilty of first-degree murder, the judge 

conducted an evidentiary hearing before the jury. Hurst, 136 S.Ct. at 620.  At the 

conclusion of the evidentiary hearing, the jury rendered an “advisory sentence” of 

death without specifying the factual basis of its recommendation.  Id.  Under 

Florida law, the trial court must give the jury’s recommendation “great weight,” 

but must independently weigh the aggravated and mitigating circumstances before 

entering a sentence of life imprisonment or death.  Id.  The trial court in Hurst did 

this, and imposed a death sentence.  Id.   

On post-conviction review, the Florida Supreme Court vacated the sentence 

for reasons that are not relevant here.  Id.  At Hurst’s re-sentencing hearing, a jury 

again recommended death and the judge so sentenced, basing its decision on the 

independent findings of aggravating circumstances as well as the jury’s 

recommendation.  Id. 

The United States Supreme Court accepted certiorari of Hurst’s appeal to 

resolve the tension between Ring v. Arizona, supra and its earlier decisions, 

Hildwin v. Florida, 490 U.S. 638, 109 S.Ct. 2055, 104 L.Ed.2d 728 (1989) 

concluding that the Sixth Amendment does not require that the specific findings 
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authorizing the imposition of the sentence of death be made by the jury, and 

Spaziano v. Florida, 468 U.S. 447, 104 S.Ct. 3154, 82 L.Ed.2d 340 (1984) which 

held that Florida’s sentencing structure did not violate the Sixth or Eighth 

Amendment concluding that the jury's sentencing recommendation in a capital case 

is only advisory and that the trial court is to conduct its own weighing of the 

aggravating and mitigating circumstances notwithstanding the recommendation the 

jury. Just a few years later, in Ring, the Supreme Court held that the Sixth 

Amendment requires a jury to find any fact necessary to qualify a capital defendant 

for a death sentence. Hurst, 136 S. Ct. at 621. Although Ring had not expressly 

overruled the Hildwin and Spaziano, cases which approved the constitutionality of 

Florida’s capital sentencing scheme, Ring’s holding seemed to compel such an 

outcome. Hurst laid the confusion to rest, holding that Florida’s law “violates the 

Sixth Amendment in light of Ring.” Id. at 620.  

Justice Sotomayor explained in her 8-1 majority opinion that like Arizona, 

the state whose sentencing scheme was at issue in Ring, “Florida does not require 

the jury to make the critical findings necessary to impose the death penalty. Rather, 

Florida requires a judge to find these facts.” Id. at 622.  Justice Sotomayor 

continued: “Although Florida incorporates an advisory jury verdict that Arizona 

lacked, we have previously made clear that this distinction is immaterial.” Id.  
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Because “the maximum punishment Timothy Hurst could have received without 

any judge-made findings was life in prison without parole,” and because “a judge 

increased Hurst’s authorized punishment based on her own factfinding,” the Court 

held that “Hurst’s sentence violates the Sixth Amendment.”  Id. 

In so holding, the Court rejected Florida’s argument that the jury’s 

recommendation necessitated the finding of an aggravating circumstance, noting 

“the Florida sentencing statute does not make a defendant eligible for death until 

‘findings by the court that such person shall be punished by death.’” Id. (quoting 

Fla. Stat. § 775.082(1)) (emphasis in opinion). Because “[t]he trial court alone 

must find ‘the facts . . . [t]hat sufficient aggravating circumstances exist’ and 

‘[t]hat there are insufficient mitigating circumstances to outweigh the aggravating 

circumstances,’” the Court found that a Florida jury’s function is solely advisory 

and does not satisfy the constitutional standard outlined by Ring.  Id. (quoting § 

921.141(3)) (emphasis in original). 

Ohio’s death-penalty sentencing scheme is similar to Florida’s in several 

significant ways.  Pursuant to R.C. 2929.03(B), a jury in an Ohio capital case must 

find the defendant guilty or not guilty of the principal charge and then it must also 

determine “whether the offender is guilty or not guilty of each specification.” The 
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jury is instructed that each aggravating circumstance “shall be proved beyond a 

reasonable doubt in order to support a guilty verdict on the specification.” Id.  

If the jury finds a defendant guilty of both the charge and one or more of the 

specifications, then, like in Florida, a sentencing hearing is conducted where: 

The court, and the trial jury if the offender was tried by a jury, shall consider 

any report prepared pursuant to this division and furnished to it and any evidence 

raised at trial that is relevant to the aggravating circumstances the offender was 

found guilty of committing or to any factors in mitigation of the imposition of the 

sentence of death, shall hear testimony and other evidence that is relevant to the 

nature and circumstances of the aggravating circumstances the offender was found 

guilty of committing, the mitigating factors set forth in division (B) of section 

2929.04 of the Revised Code, and any other factors in mitigation of the imposition 

of the sentence of death, and shall hear the statement, if any, of the offender, and 

the arguments, if any, of counsel for the defense and prosecution, that are relevant 

to the penalty that should be imposed on the offender. 

R.C. 2929.03(D)(1).  During this sentencing hearing, the defendant has the 

burden of introducing evidence of any mitigating factors, but the prosecution has 

the ultimate burden of “proving, by proof beyond a reasonable doubt, that the 

aggravating circumstances the defendant was found guilty of committing are 
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sufficient to outweigh the factors in mitigation of the imposition of the sentence of 

death.” Id.   

At the conclusion of the sentencing hearing, if the jury unanimously finds 

that the prosecutor has met this burden, “the jury shall recommend to the court that 

the sentence of death be imposed on the offender.” R.C. 2929.03(D)(2) (Emphasis 

added). This finding is not required to be rendered in writing and does not set forth 

the factual findings underlying the jury’s recommendation.32 Once an Ohio jury 

makes a death-sentence recommendation, then, like in Florida, the Ohio trial court 

must independently consider “the relevant evidence raised at trial, the testimony, 

other evidence, statement of the offender, arguments of counsel, and, if applicable, 

the reports submitted to the court pursuant to division (D)(1) of this section.” R.C. 

2929.03(D)(3).  The trial court can then sentence a defendant to death if it finds 

“by proof beyond a reasonable doubt . . . that the aggravating circumstances the 

offender was found guilty of committing outweigh the mitigating factors.”  Id.  As 

in Florida, the Ohio trial court, when it imposes a death sentence, shall: 

state in a separate opinion its specific findings as 
to the existence of any of the mitigating factors set forth 
in division (B) of section 2929.04 of the Revised Code, 

                                           

32 In Florida, the jury’s recommendation does not need to be unanimous.  Hurst, 136 S. Ct. at 
620.  Nevertheless, the point is that, like in Florida, Ohio juries make a recommendation to the 
trial court for imposing a death sentence without any specific factual findings. 
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the existence of any other mitigating factors, the 
aggravating circumstances the offender was found guilty 
of committing, and the reasons why the aggravating 
circumstances the offender was found guilty of 
committing were sufficient to outweigh the mitigating 
factors. 

 
R.C. 2929.03(F). In sum, a jury in Ohio has the responsibility of finding that 

one or more aggravating circumstances exist as part of the verdict at the capital 

defendant’s trial; however, that is not the completion of the capital sentencing 

process. Rather, under Ohio law, the jury must then conduct a weighing process 

after the sentencing hearing.  Once the weighing process is complete, the jury may 

make a death-sentence recommendation to the trial court.   Because the Court in 

Hurst emphasized the language in the Florida statute that defined the jury’s 

decision as advisory in nature, Ohio’s scheme that similarly classifies a jury’s 

decision as a recommendation violates the Sixth Amendment right to trial by jury.  

Like Hurst, the judge makes the final decision after obtaining the jury’s non-

specific recommendation. In Hurst, the Court broadly criticized the Florida scheme 

because the jury “‘does not make specific factual findings with regard to the 

existence of mitigating or aggravating circumstances. A Florida trial court no more 

has the assistance of a jury’s findings of fact with respect to sentencing issues than 

does a trial judge in Arizona.’” Hurst, 136 S.Ct. at 622 (quoting Walton v. Arizona, 

497 U.S. 639, 648 (1990)). The Court’s opinion not only pointed out the absence 
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of factual findings about the existence of mitigating or aggravating factors, but also 

the absence of any findings about the weighing of those factors. Id. Similarly, the 

Ohio statute does not require the jury to make any specific findings of fact about 

mitigating factors, nor does it ask the jury to make any specific findings about their 

balancing of the mitigating and aggravating factors. Therefore, the judge must 

implement a sentence without those critical findings which the Sixth Amendment 

mandates are within the province of the jury alone. Absent those factual findings, 

and given the advisory nature of the jury’s sentencing determination, the Ohio 

death penalty scheme suffers from the same constitutional deficiencies as the 

scheme in Florida and should be invalidated.  

On June 20, 2016, Judge William R. Finnegan, relying on the Hurst 

decision, ruled Ohio’s death penalty unconstitutional. State of Ohio v. Mason, 

Marion County Court of Common Pleas Case No. 93 CR 153. 

In the Hurst case, the United States Supreme Court 
held the Florida statute to be unconstitutional because the 
Florida statute required not the jury but the judge to make 
the critical findings necessary to impose the death 
penalty.  The fact that Florida provided an advisory jury 
is immaterial.  The court found that the maximim penalty 
that could be imposed was unconstitutionally increased 
by the judge’s own fact-finding.  Hurst v. Florida, Id., at 
619.  

 
 * * * 
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Hurst vs. Florida makes clear that the Sixth 
Amendment requires that the specific finding authorizing 
the imposition of the death penalty be made by the jury.  
The Ohio death penalty statute applicable in this case has 
no provision for the jury to make specific findings 
relating to the weighing of aggravating and mitigating 
factors. As a result, the Ohio death penalty statute 
applicable in this case violates the Sixth Amendment as 
interpreted in Hurst vs. Florida. 

 
Id at 21, 49.  Thus under Ohio’s current death penalty statute, death may not be 

imposed as a penalty because the judge and not a jury makes the findings 

necessary for imposition of the death in violation of the Sixth Amendment. 

In State v. Belton, 2016 Ohio 1581, 2016 Ohio LEXIS 958 (Ohio Apr. 20, 

2016) this Court considered the implications of the Hurst decision on Ohio’s death 

penalty.   

[*P58]  More recently, the Supreme Court applied 
Apprendi and Ring to invalidate Florida's capital-
sentencing scheme in Hurst v. Florida, 577 U.S.    , 136 
S.Ct. 616, 193 L.Ed.2d 504 (2016). The Florida law at 
issue in Hurst limited the jury's role in capital sentencing 
to making an advisory recommendation; a trial court was 
then free to impose a death sentence even if the jury 
recommended against it. Id. at 620. And even when a 
jury did recommend a death sentence, a trial court was 
not permitted to follow that recommendation until the 
judge found the existence of an aggravating 
circumstance. Id. at 620, 622. Thus, "Florida [did] not 
require the jury to make the critical findings necessary to 
impose the death penalty." Id. at 622. Instead, the trial 
judge in Hurst "increased [the defendant's] authorized 
punishment based on her own factfinding" when she 
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sentenced him to death. Id. The Supreme Court held that 
Florida's capital-sentencing law, like the Arizona law in 
Ring, violated the Sixth Amendment. Id. 

 
[*P59]  Ohio's capital-sentencing scheme is unlike 

the laws at issue in Ring and Hurst. In Ohio, a capital 
case does not proceed to the sentencing phase until after 
the fact-finder has found a defendant guilty of one or 
more aggravating circumstances. See R.C. 2929.03(D); 
R.C. 2929.04(B) and (C); State v. Thompson, 141 Ohio 
St.3d 254, 2014-Ohio-4751, 23 N.E.3d 1096, ¶ 147. 
Because the determination of guilt of an aggravating 
circumstance renders the defendant eligible for a capital 
sentence, it is not possible to make a factual finding 
during the sentencing phase that will expose a defendant 
to greater punishment. Moreover, in Ohio, if a defendant 
is tried by a jury, then the judge cannot impose a 
sentence of death unless the jury has entered a unanimous 
verdict for a death sentence. R.C. 2929.03(D)(2). 

 
[*P60]  Federal and state courts have upheld laws 

similar to Ohio's, explaining that if a defendant has 
already been found to be death-penalty eligible, then 
subsequent weighing processes for sentencing purposes 
do not implicate Apprendi and Ring. Weighing is not a 
fact-finding process subject to the Sixth Amendment, 
because "[t]hese determinations cannot increase the 
potential punishment to which a defendant is exposed as 
a consequence of the eligibility determination." State v. 
Gales, 265 Neb. 598, 628, 658 N.W.2d 604 (2003); see, 
e.g., State v. Fry, 2006 - NMSC 001, 2006 NMSC 1, 138 
N.M. 700, 718, 126 P.3d 516 (2005); Ortiz v. State, 869 
A.2d 285, 303-305 (Del.2005); Ritchie v. State, 809 
N.E.2d 258, 268 (Ind.2004). Instead, the weighing 
process amounts to "a complex moral judgment" about 
what penalty to impose upon a defendant who is already 
death-penalty eligible. United States v. Runyon, 707 F.3d 
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475, 515-516 (4th Cir.2013) (citing cases from other 
federal appeals courts). 

 
[*P61]  For these reasons, we hold that a capital 

defendant in Ohio elects to waive his or her right to have 
a jury determine guilt, the Sixth Amendment does not 
guarantee the defendant a jury at the sentencing phase of 
trial. 

 
Unlike Belton, here Ford did not waive his right to a jury trial.  While the 

Florida statute does permit the trial court to impose death even if the jury does not 

recommend death, and Ohio only permits the trial court to impose death if the jury 

recommends it, Ohio, like Florida, requires the trial court judge to make findings 

of fact before imposing the sentence. It is true, the jury decides whether or not a 

defendant is eligible for imposition of the death penalty by rendering verdicts on 

the capital specifications.  But the guilty verdicts on the capital specifications, 

standing alone, do not provide the trial court with the authority to impose death. In 

Ohio death can only be imposed after the jury determines whether the aggravating 

circumstances outweigh the mitigating factors beyond a reasonable doubt. The jury 

does not make findings of fact when providing a recommendation and there is no 

way to know what factual findings the jury relied upon in concluding the 

aggravating circumstances outweigh the mitigating factors. It is the failure of the 

jury to make such factual findings that renders Ohio’s death penalty 

unconstitutional. The jury does not issue factual findings for the trial court to then 
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weigh and make an independent determination.  It is not the weighing process 

which implicates the Sixth Amendment, it is the trial court making its own findings 

which the trial court then uses to conduct the independent weighing.  

The sentencing entry confirms the trial court “independent deliberation.” 

(Doc. #378, p. 4.)  The trial court proceeds to make specific findings with regard to 

the aggravating circumstances for the aggravated murder of Margaret Schobert 

(Doc. #378, p. 6-8.)  The findings detail the aggravating circumstances the trial 

court relied upon.  The jury may have relied upon some of the same facts and the 

jury may not have. The only specific facts which the record confirms were found to 

support the aggravating circumstances are the facts found by the trial court.  

Likewise, the trial court made specific factual findings regarding the mitigating 

factors.  (Doc.# 378, p.8-18.)  Here the trial court specifically found “no mitigating 

factors found” in the aggravating circumstances. (Doc. #378, p.9.)  The jury may 

or may not have made that factual finding.  The ten pages of factual findings of the 

trial court regarding mitigating factors are filled with facts which the jury may 

have agreed with and utilized in making the recommendation of death, or they may 

not have. Death was imposed upon the trial court’s independent factual 

determinations as set forth in the sentencing memorandum. These factual findings 

were not made the jury. The Sixth Amendment requires that the specific findings 
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authorizing the imposition of the death penalty be made by the jury.  Accordingly, 

Fords death sentence must be vacated. 
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PROPOSITION OF LAW NO. XXIII 

 

OHIO’S DEATH PENALTY LAW IS UNCONSTITUTIONAL.  OHIO 
REV. CODE ANN. §§ 2903.01, 2929.02, 2929.021, 2929.022, 2929.023, 2929.03, 
2929.04, AND 2929.05 DO NOT MEET THE PRESCRIBED 
CONSTITUTIONAL REQUIREMENTS AND ARE UNCONSTITUTIONAL 
ON THEIR FACE AND AS APPLIED TO SHAWN E FORD. U.S. CONST. 
AMENDS. V, VI, VIII, AND XIV; OHIO CONST. ART. I, §§ 2, 9, 10, AND 16.  
FURTHER, OHIO’S DEATH PENALTY STATUTE VIOLATES THE 
UNITED STATES’ OBLIGATIONS UNDER INTERNATIONAL LAW. 33  
 

 The Eighth Amendment to the Constitution and Article I, § 9 of the Ohio 

Constitution prohibit the infliction of cruel and unusual punishment.  The Eighth 

Amendment’s protections are applicable to the states through the Fourteenth 

Amendment.  Robinson v. California, 370 U.S. 660 (1962).  Punishment that is 

“excessive” constitutes cruel and unusual punishment.  Coker v. Georgia, 433 U.S. 

584 (1977).  The underlying principle of governmental respect for human dignity is 

the Court’s guideline to determine whether this statute is constitutional.  See 

Furman v. Georgia, 408 U.S. 238 (1972) (Brennan, J., concurring); Rhodes v. 

                                           

33 In State v. Jenkins, 15 Ohio St. 3d 164, 473 N.E.2d 264 (1984), this Court upheld this death 
penalty statute and this Court may, therefore, reject this claim on its merits if it disagrees with 
Appellant’s federal constitutional arguments.  State v. Poindexter, 36 Ohio St. 3d 1, 520 N.E.2d 
568 (1988). 
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Chapman, 452 U.S. 337, 361 (1981); Trop v. Dulles, 356 U.S. 86 (1958).  The 

Ohio scheme offends this bedrock principle in the following ways: 

Arbitrary And Unequal Punishment 

 The Fourteenth Amendment’s guarantee of equal protection requires similar 

treatment of similarly situated persons.  This right extends to the protection against 

cruel and unusual punishment.  Furman, 408 U.S. at 249 (Douglas, J., concurring).  

A death penalty imposed in violation of the Equal Protection guarantee is a cruel 

and unusual punishment.  See id. Any arbitrary use of the death penalty also 

offends the Eighth Amendment.  Id. 

 Ohio’s capital punishment scheme allows the death penalty to be imposed in 

an arbitrary and discriminatory manner in violation of Furman and its progeny.  

Prosecutors’ virtually uncontrolled indictment discretion allows arbitrary and 

discriminatory imposition of the death penalty.  Mandatory death penalty statutes 

were deemed fatally flawed because they lacked standards for imposition of a 

death sentence and were therefore removed from judicial review.  Woodson v. 

North Carolina, 428 U.S. 280 (1976).  Prosecutors’ uncontrolled discretion 

violates this requirement. 

 Due process prohibits the taking of life unless the state can show a legitimate 

and compelling state interest.  Commonwealth v. O'Neal, 339 N.E.2d 676, 678 
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(Mass. 1975) (Tauro, C.J., concurring); State v. Pierre, 572 P.2d 1338 (Utah 1977) 

(Maughan, J., concurring and dissenting).  Moreover, where fundamental rights are 

involved personal liberties cannot be broadly stifled “when the end can be more 

narrowly achieved.”  Shelton v. Tucker, 364 U.S. 479, 488 (1960).  To take a life 

by mandate, the State must show that it is the “least restrictive means” to a 

“compelling governmental end.”  O'Neal II, 339 N.E.2d at 678. 

 The death penalty is neither the least restrictive nor an effective means of 

deterrence.  Both isolation of the offender and retribution can be effectively served 

by less restrictive means.  Society’s interests do not justify the death penalty. 

Unreliable Sentencing Procedures 

 The Due Process and Equal Protection Clauses prohibit arbitrary and 

capricious procedures in the State’s application of capital punishment.  Gregg v. 

Georgia, 428 U.S. 153, 188, 193-95 (1976); Furman, 408 U.S. at 255, 274.  Ohio’s 

scheme does not meet those requirements.  The statute does not require the State to 

prove the absence of any mitigating factors or that death is the only appropriate 

penalty. 

 The statutory scheme is unconstitutionally vague, which leads to the arbitrary 

imposition of the death penalty.  The language “that the aggravating circumstances 

... outweigh the mitigating factors” invites arbitrary and capricious jury decisions.  
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“Outweigh” preserves reliance on the lesser standard of proof by a preponderance 

of the evidence.  The statute requires only that the sentencing body be convinced 

beyond a reasonable doubt that the aggravating circumstances were marginally 

greater than the mitigating factors.  This creates an unacceptable risk of arbitrary or 

capricious sentencing. 

 Additionally, the mitigating circumstances are vague.  The jury must be 

given “specific and detailed guidance” and be provided with “clear and objective 

standards” for their sentencing discretion to be adequately channeled.  Gregg; 

Godfrey v. Georgia, 446 U.S. 420 (1980).  

 Ohio courts continually hold that the weighing process and the weight to be 

assigned to a given factor are within the individual decision-maker’s discretion.  

State v. Fox, 69 Ohio St. 3d 183, 193, 631 N.E.2d 124, 132 (1994).  Giving so 

much discretion to juries inevitably leads to arbitrary and capricious judgments.  

The Ohio open discretion scheme further risks that constitutionally relevant 

mitigating factors that must be considered as mitigating [youth or childhood abuse 

(Eddings v. Oklahoma, 455 U.S. 104 (1982)), mental disease or defect (Penry v. 

Lynaugh, 492 U.S. 302 (1989) rev’d on other grounds Penry v. Johnson, 532 U.S. 

782 (2001)), level of involvement in the crime (Enmund v. Florida, 458 U.S. 782 

(1982)), or lack of criminal history (Delo v. Lashley, 507 U.S. 272 (1993))] will 
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not be factored into the sentencer’s decision.  While the federal constitution may 

allow states to shape consideration of mitigation, see Johnson v. Texas, 509 U.S. 

350 (1993), Ohio’s capital scheme fails to provide adequate guidelines to 

sentencers, and fails to assure against arbitrary, capricious, and discriminatory 

results. 

 Empirical evidence is developing in Ohio and around the country that, under 

commonly used penalty phase jury instructions, juries do not understand their 

responsibilities and apply inaccurate standards for decision.  See Cho, Capital 

Confusion: The Effect of Jury Instructions on the Decision To Impose Death, 85 J. 

Crim. L. & Criminology 532, 549-557 (1994), and findings of Zeisel discussed in 

Free v. Peters, 12 F.3d 700 (7th Cir. 1993).  This confusion violates the federal and 

state constitutions.  Because of these deficiencies, Ohio’s statutory scheme does not 

meet the requirements of Furman and its progeny.  

Defendant’s Right to a Jury is Burdened 

 The Ohio scheme is unconstitutional because it imposes an impermissible risk 

of death on capital defendants who choose to exercise their right to a jury trial.  A 

defendant who pleads guilty or no contest benefits from a trial judge’s discretion to 

dismiss the specifications “in the interest of justice.”  Ohio Crim. R. 11(C)(3).  

Accordingly, the capital indictment may be dismissed regardless of mitigating 
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circumstances.  There is no corresponding provision for a capital defendant who 

elects to proceed to trial before a jury. 

 Justice Blackmun found this discrepancy to be constitutional error.  Lockett v. 

Ohio, 438 U.S. 586, 617 (1978) (Blackmun, J., concurring).  This disparity 

violated United States v. Jackson, 390 U.S. 570 (1968), and needlessly burdened 

the defendant’s exercise of his right to a trial by jury.  Since Lockett, this infirmity 

has not been cured and Ohio's statute remains unconstitutional. 

Mandatory Submission of Reports and Evaluations 

 Ohio’s capital statutes are unconstitutional because they require submission of 

the pre-sentence investigation report and the mental evaluation to the jury or judge 

once requested by a capital defendant.  R.C. § 2929.03(D)(1). This mandatory 

submission prevents defense counsel from giving effective assistance and prevents 

the defendant from effectively presenting his case in mitigation.  

R.C. § 2929.03(D)(1) and 2929.04 are Unconstitutionally Vague. 

 R.C. § 2929.03(D)(1)’s reference to “the nature and circumstances of the 

aggravating circumstance” incorporates the nature and circumstances of the 

offense into the factors to be weighed in favor of death.  The nature and 

circumstances of an offense are, however, statutory mitigating factors under R.C. § 

2929.04(B).  R.C. § 2929.03(D)(1) makes Ohio’s death penalty weighing scheme 
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unconstitutionally vague because it gives the sentencer unfettered discretion to 

weigh a statutory mitigating factor as an aggravator.   

 To avoid arbitrariness in capital sentencing, states must limit and channel the 

sentencer’s discretion with clear and specific guidance.  Lewis v. Jeffers, 497 U.S. 

764, 774 (1990); Maynard v. Cartwright, 486 U.S. 356, 362 (1988).  A vague 

aggravating circumstance fails to give that guidance.  Walton v. Arizona, 497 U.S. 

639, 653 (1990), vacated on other grounds Ring v. Arizona, 536 U.S. 584 (2002); 

Godfrey, 446 U.S. at 428.  Moreover, a vague aggravating circumstance is 

unconstitutional whether it is an eligibility or a selection factor.  Tuilaepa v. 

California, 512 U.S. 967 (1994).  The aggravating circumstances in R.C. § 

2929.04(A)(1)-(8) are both. 

Proportionality and Appropriateness Review 

 Ohio Revised Code § 2929.021 and 2929.03 require data be reported to the 

courts of appeals and to the Ohio Supreme Court.  There are substantial doubts as 

to the adequacy of the information received after guilty pleas to lesser offenses or 

after charge reductions at trial.  R.C. § 2929.021 requires only minimal information 

on these cases.  Additional data is necessary to make an adequate comparison in 

these cases.  This prohibits adequate appellate review. 
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 Adequate appellate review is a precondition to the constitutionality of a state 

death penalty system.  Zant v. Stephens, 462 U.S. 862, 879 (1983); Pulley v. 

Harris, 465 U.S. 37 (1984).  The standard for review is one of careful scrutiny.  

Zant, 462 U.S. at 884-85.  Review must be based on a comparison of similar cases 

and ultimately must focus on the character of the individual and the circumstances 

of the crime.  Id. 

 Ohio’s statutes’ failure to require the jury or three-judge panel recommending 

life imprisonment to identify the mitigating factors undercuts adequate appellate 

review.  Without this information, no significant comparison of cases is possible.  

Absent a significant comparison of cases, there can be no meaningful appellate 

review.  See State v. Murphy, 91 Ohio St. 3d 516, 562, 747 N.E.2d 765, 813 (2001) 

(Pfeifer, J., dissenting) (“When we compare a case in which the death penalty was 

imposed only to other cases in which the death penalty was imposed, we 

continually lower the bar of proportionality. The lowest common denominator 

becomes the standard.”) 

 The comparison method is also constitutionally flawed.  Review of cases 

where the death penalty was imposed satisfies the proportionality review required 

by O.R.C. § 2929.05(A).  State v. Steffen, 31 Ohio St. 3d 111, 509 N.E.2d 383, syl. 

1 (1987).  However, this prevents a fair proportionality review.  There is no 
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meaningful manner to distinguish capital defendants who deserve the death penalty 

from those who do not. 

 This Court’s appropriateness analysis is also constitutionally infirm.  R.C. § 

2929.05(A) requires appellate courts to determine the appropriateness of the death 

penalty in each case.  The statute directs affirmance only where the court is 

persuaded that the aggravating circumstances outweigh the mitigating factors and 

that death is the appropriate sentence.  Id.  This Court has not followed these 

dictates.  The appropriateness review conducted is very cursory.  It does not 

“rationally distinguish between those individuals for whom death is an appropriate 

sanction and those for whom it is not.”  Spaziano v. Florida, 468 U.S. 447, 460 

(1984). 

 The cursory appropriateness review also violates the capital defendant's due 

process rights as guaranteed by the Fifth and Fourteenth Amendments to the 

Constitution.  The General Assembly provided capital appellants with the statutory 

right of proportionality review.  When a state acts with significant discretion, it 

must act in accordance with the Due Process Clause.  Evitts v. Lucey, 469 U.S. 

387, 401 (1985).  The review currently used violates this constitutional mandate.  

An insufficient proportionality review violates Shawn E. Ford due process and 

liberty interest in R.C. § 2929.05. 
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Ohio’s Statutory Death Penalty Scheme Violates International Law. 

 International law binds each of the states that comprise the United States.  

Ohio is bound by international law whether found in treaty or in custom.  Because 

the Ohio death penalty scheme violates international law, Shawn E. Ford’ capital 

convictions and sentences cannot stand. 

International Law Binds Ohio.	

 “International law is a part of our law[.]”  The Paquete Habana, 175 U.S. 

677, 700 (1900).  A treaty made by the United States is the supreme law of the 

land.  Article VI, United States Constitution.  Where state law conflicts with 

international law, it is the state law that must yield.  See Zschernig v. Miller, 389 

U.S. 429, 440 (1968).  In fact, international law creates remediable rights for 

United States citizens.  Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980);  Forti 

v. Suarez-Mason, 672 F.Supp. 1531 (N.D. Cal. 1987).   

Ohio’s	 Obligations	 Under	 International	 Charters,	 Treaties,	 and	
Conventions	
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 The United States’ membership and participation in the United Nations 

(U.N.) and the Organization of American States (OAS) creates obligations in all 

fifty states.  Through the U.N. Charter, the United States committed itself to 

promote and encourage respect for human rights and fundamental freedoms.  Art. 

1(3).  The United States bound itself to promote human rights in cooperation with 

the U.N.  Art. 55-56.  The United States again proclaimed the fundamental rights 

of the individual when it became a member of the OAS.  OAS Charter, Art. 3. 

 The U.N. has sought to achieve its goal of promoting human rights and 

fundamental freedoms through the creation of numerous treaties and conventions.  

The United States has ratified several of these including:  the International 

Covenant on Civil and Political Rights (ICCPR) ratified in 1992, the International 

Convention on the Elimination of All Forms of Racial Discrimination (ICERD) 

ratified in 1994, and the Convention Against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment (CAT) ratified in 1994.   Ratification of these 

treaties by the United States expressed its willingness to be bound by these treaties.  

Pursuant to the Supremacy Clause, the ICCPR, the ICERD, and the CAT are the 

supreme laws of the land.   
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 Ohio is not fulfilling the United States’ obligations under these conventions.  

Rather, Ohio’s death penalty scheme violates each convention’s requirements and 

thus must yield to the requirements of international law.  (See discussion infra).   

a. Ohio’s statutory scheme violates the 
ICCPR’s and ICERD’s guarantees of equal 
protection and due process. 

 
 Both the ICCPR, ratified in 1992, and the ICERD, ratified in 1994, 

guarantee equal protection of the law.  ICCPR Art. 2(1), 3, 14, 26; ICERD Art. 

5(a).  The ICCPR further guarantees due process via Articles 9 and 14, which 

includes numerous considerations:  a fair hearing (Art. 14(1)), an independent and 

impartial tribunal (Art. 14(1)), the presumption of innocence (Art. 14(2)), adequate 

time and facilities for the preparation of a defense (Art. 14(3)(a)), legal assistance 

(Art. 14(3)(d)), the opportunity to call and question witnesses (Art. 14(3)(e)), the 

protection against self-incrimination (Art. 14(3)(g)), and the protection against 

double jeopardy (Art. 14(7)).  However, Ohio’s statutory scheme fails to provide 

equal protection and due process to capital defendants as contemplated by the 

ICCPR and the ICERD.    

b. Ohio’s Statutory Scheme Violates the ICCPR’s 
Protection Against Arbitrary Execution. 

 
 The ICCPR speaks explicitly to the use of the death penalty.  The ICCPR 

guarantees the right to life and provides that there shall be no arbitrary deprivation 
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of life.  Art. 6(1).  It allows the imposition of the death penalty only for the most 

serious offenses.  Art. 6(2).  Juveniles and pregnant women are protected from the 

death penalty.  Art. 6(5).  Moreover, the ICCPR contemplates the abolition of the 

death penalty.  Art. 6(6).   

 However, several aspects of Ohio’s statutory scheme allow for the arbitrary 

deprivation of life.  See infra Sections a–f. 

c. Ohio’s Statutory Scheme Violates the 
ICERD’s Protections Against Race 
Discrimination. 

 
 The ICERD, speaking to racial discrimination, requires that each state take 

affirmative steps to end race discrimination at all levels.  Art. 2.  It requires 

specific action and does not allow states to sit idly by when confronted with 

practices that are racially discriminatory.  However, Ohio’s statutory scheme 

imposes the death penalty in a racially discriminatory manner.  (See infra).  A 

scheme that sentences blacks and those who kill white victims more frequently and 

which disproportionately places African-Americans on death row is in clear 

violation of the ICERD.  Ohio’s failure to rectify this discrimination is a direct 

violation of international law and of the Supremacy Clause of the United States 

Constitution. 
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d. Ohio’s Statutory Scheme Violates The 
ICCPR’S and the CAT’S Prohibitions Against 
Cruel, Inhuman or Degrading Punishment. 

 
 The ICCPR prohibits subjecting any person to torture or to cruel, inhuman, 

or degrading treatment or punishment.  Art. 7.  Similarly, the CAT requires that 

states take action to prevent torture, which includes any act by which severe mental 

or physical pain is intentionally inflicted on a person for the purpose of punishing 

him for an act committed.  See Art. 1-2.  As administered, Ohio’s death penalty 

inflicts unnecessary pain and suffering.  Thus, there is a violation of international 

law and the Supremacy Clause. 

e. Ohio’s Obligations Under the ICCPR, the 
ICERD, and the CAT Are Not Limited By The 
Reservations and Conditions Placed In These 
Conventions By the Senate. 

 
While conditions, reservations, and understandings accompanied the United 

States’ ratification of the ICCPR, the ICERD, and the CAT, those conditions, 

reservations, and understandings cannot stand for two reasons.  Article II, § 2 of 

the United States Constitution provides for the advice and consent of two-thirds of 

the Senate when a treaty is adopted.  However, the Constitution makes no 

provision for the Senate to modify, condition, or make reservations to treaties.  The 

Senate is not given the power to determine what aspects of a treaty the United 

States will and will not follow.  Their role is to simply advise and consent. 
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 Thus, the Senate’s inclusion of conditions and reservations in treaties goes 

beyond that role of advice and consent.  The Senate picks and chooses which items 

of a treaty will bind the United States and which will not.  This is the equivalent of 

the line item veto, which is unconstitutional.  Clinton v. City of New York, 524 U.S. 

417, 438 (1998).  The Supreme Court specifically spoke to the enumeration of the 

president’s powers in the Constitution in finding that the president did not possess 

the power to issue line item vetoes.  Id.  If it is not listed, then the President lacks 

the power to do it.  See id.  Similarly, the Constitution does not give the power to 

the Senate to make conditions and reservations, picking and choosing what aspects 

of a treaty will become law.  Thus the Senate lacks the power to do just that.  

Therefore, any conditions or reservations made by the Senate are unconstitutional.  

See id. 

 The Vienna Convention on the Law of Treaties further restricts the Senate’s 

imposition of reservations.  It allows reservations unless: they are prohibited by the 

treaty, the treaty provides that only specified reservations, not including the 

reservation in question, may be made, or the reservation is incompatible with the 

object and purpose of the treaty.  Art. 19(a)-(c).  The ICCPR specifically precludes 

derogation of Articles 6-8, 11, 15-16, and 18.  Under the Vienna Convention, the 

United States’ reservations to these articles are invalid under the language of the 
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treaty.  See id. Further, the ICCPR’s purpose is to protect the right to life and any 

reservation inconsistent with that purpose violates the Vienna Convention.  Thus, 

United States reservations cannot stand under the Vienna Convention as well. 

f. Ohio’s Obligations Under The ICCPR Are Not 
Limited By The Senate’s Declaration That It Is 
Not Self-Executing. 

 
 The Senate indicated that the ICCPR is not self-executing.  However, the 

question of whether a treaty is self-executing is left to the judiciary.  Frolova v. 

Union of Soviet Socialist Republics, 761 F.2d 370 (7th Cir. 1985) (Restatement 

(Second) of Foreign Relations Law of the United States, Sec. 154(1) (1965)).  It is 

the function of the courts to say what the law is.  See Marbury v. Madison, 5 U.S. 

137 (1803). 

 Further, requiring the passage of legislation to implement a treaty 

necessarily implicates the participation of the House of Representatives.  By 

requiring legislation to implement a treaty, the House can effectively veto a treaty 

by refusing to pass the necessary legislation.  However, Article 2, § 2 excludes the 

House of Representatives from the treaty process.  Therefore, declaring a treaty to 

be not self-executing gives power to the House of Representatives not 

contemplated by the United States Constitution.  Thus, any declaration that a treaty 

is not self-executing is unconstitutional.  See Clinton, 524 U.S. at 438. 
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Ohio’s Obligations Under Customary International Law 

 
 International law is not merely discerned in treaties, conventions and 

covenants. International law “may be ascertained by consulting the works of 

jurists, writing professedly on public law; or by the general usage and practice of 

nations; or by judicial decision recognizing and enforcing that law.”  United States 

v. Smith, 18 U.S. (5 Wheat.) 153, 160-61 (1820).  Regardless of the source 

“international law is a part of our law[.]”  The Paquete Habana, 75 U.S. at 700. 

 The judiciary and commentators recognize the Universal Declaration of 

Human Rights (DHR) as binding international law.  The DHR “no longer fits into 

the dichotomy of ‘binding treaty’ against ‘non-binding pronouncement,’ but is 

rather an authoritative statement of the international community.”  Filartiga, 630 

F.2d at 883 (internal citations omitted).  

 The DHR guarantees equal protection and due process (Art. 1, 2, 7, 11), 

recognizes the right to life (Art. 3), prohibits the use of torture or cruel, inhuman or 

degrading punishment (Art. 5) and is largely reminiscent of the ICCPR.  Each of 

the guarantees found in the DHR are violated by Ohio’s statutory scheme.  Thus, 

Ohio’s statutory scheme violates customary international law as codified in the 

DHR and cannot stand. 
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 However, the DHR is not alone in its codification of customary international 

law.  Smith directs courts to look to “the works of jurists, writing professedly on 

public law; or by the general usage and practice of nations; or by judicial decision 

recognizing and enforcing that law” in ascertaining international law.  18 U.S. (5 

Wheat.) at 160-61.  Ohio should be cognizant of the fact that its statutory scheme 

violates numerous declarations and conventions drafted and adopted by the United 

Nations and the OAS, which may, because of the sheer number of countries that 

subscribe to them, codify customary international law.  See id. 

  Ohio’s statutory scheme is in violation of customary international law. 

Conclusion 

 Ohio's death penalty scheme fails to ensure that arbitrary and discriminatory 

imposition of the death penalty will not occur.  The procedures actually promote 

the imposition of the death penalty and, thus, are constitutionally intolerable.  Ohio 

Revised Code §§ 2903.01, 2929.02, 2929.021, 2929.022, 2929.023, 2929.03, 

2929.04, and 2929.05 violate the Fifth, Sixth, Eighth and Fourteenth Amendments 

to the Constitution and Article I, §§ 2, 9, 10, and 16 of the Ohio Constitution and 

international law.  Shawn E. Ford’ death sentence must be vacated. 
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CONCLUSION	

From the inception of voir dire, through closing arguments of the penalty 

phase, this case was fraught with errors that undermine the confidence in this 

verdict and death sentence.  Recognizing that “death is different,” painstaking 

efforts should be taken to ensure that the outcome here was based upon procedures 

that comport with the heightened due process requirements expected in a death 

penalty case.  That did not occur.   

Voir dire resulted in a jury panel that was predisposed to convict and impose 

the death penalty.  The trial court failed to remove those jurors who were automatic 

death jurors.  The predisposition to convict was exacerbating by the trial court 

leading jurors to believe that they would be unanimously finding the aggravated 

circumstances did not outweigh the mitigating factors before moving on to a life 

sentence.  Repeatedly in voir dire the prosecutor misstated the law and diminished 

mitigation and when defense counsel attempted to voir dire jurors regarding 

mitigation, they were shut down.  

The trial proceeded with the State utilizing improperly compelled statements 

form Shawn Ford and with the prosecutor improperly impeaching their own 

witness. In the trial and penalty phases the prosecutor was permitted to use 
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gruesome photographs which were unduly prejudicial. Though the prosecutor 

pursued the case with the theory that Shawn Ford was the principal offender, the 

“actual killer” the jury was permitted to consider both the principal offender and 

prior calculation and design specifications.  The impropriety of this can be seen in 

the verdicts which found both, and the jurors subsequent consideration of both in 

the penalty phase.  Even the trial court relied upon both in sentencing Ford to 

death.   

 Ford, who was barely 18 when these crimes were committed, displayed 

diminished capacity from a young age.  Despite this, trial counsel waited until mid-

way through the mitigation hearing to raise an Atkins issue.  Though the trial court 

held a hearing on this, the timing of when it was raised seriously impacted the 

development and presentation of evidence in support of the Atkins claim.     

The scales were tipped in favor of death through every aspect of this case.  

This trial was not fair, this result and this death sentence were not reliably 

obtained.  It is for these reasons that the conviction and sentence must be vacated.  
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