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EMERGENCY MOTION OF PLAINTIFF-APPELLANT THE ELECTRONIC 
CLASSROOM OF TOMORROW FOR (A) INJUNCTION PENDING APPEAL AND/OR 

(B) TO EXPEDITE THE COURT’S CONSIDERATION AND RULING  
UPON THE MERITS OF THIS APPEAL 

Because of significantly changes circumstances, the Electronic Classroom of 

Tomorrow (“ECOT”) renews its request for emergency relief, either in the form of an 

injunction and/or expedited treatment of this Appeal.  Those changed circumstances 

include:  (1) this Court’s acceptance of jurisdiction over ECOT’s proposition of law 

that the Ohio Department of Education (“ODE”) lacks statutory authority to impose an 

actual participation or duration-based requirement for funding; and (2) ODE’s new effort, 

which was announced on September 28, 2017, to impose on ECOT significant 

additional monthly funding cuts based on its continued application of the challenged 

durational standard.   

Absent emergency relief, ECOT—which, unlike traditional public schools, has no 

local tax dollars to provide any type of safety net—now faces closure no later than 

January 2018—in the middle of the 2017-2018 school year.  Among other things, that 

would result in the loss of more than 800 jobs and force nearly 12,000 students across 

Ohio to either find a new school, or in the case of older students taking high school 

courses, to potentially drop out altogether. On the other hand, if emergency relief is 

granted, ODE will face no harm.  If ECOT prevails, then ODE’s unilateral funding claw 

backs are unlawful, and thus, ECOT would be entitled to full funding for all school years 

in question.  But, even if ODE prevails, its claw back of funds (at least until ECOT is 

forced to close) will simply be delayed.  

As a result, and pursuant to Rule 4.01(A) of this Court’s Practice Rules, ECOT 

moves for an emergency injunction, pending appeal, enjoining ODE, its agents, 
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employees, attorneys, and anyone acting in concert or participation with them who 

receive notice hereof from taking any action to reduce, adjust, and/or recover or “claw 

back,” or otherwise reduce any of ECOT’s Full-Time Equivalency (“FTE”) funding for the 

2015-2016 and 2016-2017 school years and/or taking any further action to implement 

any reduction, adjustment, and/or “claw back” of such FTE funding, based on any type 

of participation-based or “durational” standard, pending a final resolution of the instant 

Appeal on the merits.  In addition and/or in the alternative, ECOT requests that the 

Court issue an order expediting its consideration and determination of the merits of this 

Appeal (including the scheduling of oral argument) as much as reasonably possible so 

that a resolution is reached prior to the January closure.  The basis for this Motion is 

discussed more fully in the attached Memorandum in Support.  

Respectfully Submitted,  

/s/ Marion H. Little, Jr. 
Marion H. Little, Jr.   (0042679) 
John W. Zeiger   (0010707) 
Christopher J. Hogan (0079829) 
ZEIGER, TIGGES & LITTLE LLP 
3500 Huntington Center 
41 South High Street 
Columbus, Ohio 43215 
(614) 365-9900 
(614) 365-7900 
little@litohio.com
zeiger@litohio.com
hogan@litohio.com

Attorneys for Plaintiff-Appellant 
The Electronic Classroom of Tomorrow 
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MEMORANDUM IN SUPPORT 

At this point, the existence of ECOT is completely dependent upon relief from this 

Court—recent events make clear that ECOT needs immediate relief.   

Everyone agrees ECOT was entitled to its full funding based upon the 

enrollment-based formula ODE utilized for 13 years.  Indeed, during that 13 year period: 

• The funding formula prescribed by the General Assembly in R.C. 
3314.08(H)(3) remained the same. 

• ODE funded eschools based upon student enrollment—just like ODE does 
for every other public school. 

• In an effort by both parties to achieve compliance with the law, ODE and 
ECOT entered into a written Funding Agreement that expressly 
established student enrollment as the funding methodology.  ODE then 
utilized this Funding Agreement for auditing all other eschools. 

• ODE repeatedly informed the State Auditor’s Office, which audited ECOT 
every year, that the proper methodology for determining funding under 
R.C. 3314.08 was enrollment.  ODE never claimed otherwise until 2016. 

• ODE never sought any change in R.C. 3314.08, which is the community-
school funding statute, nor did it proceed through the Joint Committee on 
Agency Rulemaking (“JCARR”) to promulgate a new rule as required by 
Sections 3301.13 and Chapter 119 of the Revised Code.  

We submit that everyone can also agree that it is dangerous precedent for an 

administrative agency to turn a blind eye toward governing statutory language, its long-

standing practice, and its repeated statements to the Auditor’s office, by imposing new 

standards on the basis of its own public policy determinations.  

But ODE has done just that.  And as result of ODE’s imposition of a new, 

retroactive testing methodology, ECOT is doomed.  We have already described it as a 

“death spiral” because of the discrepancy between funding coming in and expenses 

going out, coupled with decreased enrollment (and, thus, further reduced funding).  This 
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inevitable shut down has only been temporarily delayed because ECOT’s Board had 

prudently created a reserve fund for ECOT’s operations.  Yet, that reserve is quickly 

being eliminated by ODE’s imposition of a $60-million claw back based on its 

application of the challenged durational funding standard for 2015-2016, ODE’s 

unilateral imposition of an additional, 13-percent monthly funding reduction for 2017-

2018 following public comments from the state Auditor (based on the same, challenged 

standard), and additional enrollment losses ECOT has suffered since ODE began to 

impose that standard.   

Now because of additional events that have occurred since the Court denied 

ECOT’s initial motion for emergency injunctive relief in July 2017, ECOT will run out of 

funds even faster and faces closure in January 2018.  Therefore, the Court should now 

grant emergency relief, either in the form of an injunction pending appeal, expedited 

consideration and adjudication of the merits of ECOT’s appeal, or both—to ensure that 

any relief ultimately awarded is not meaningless for ECOT and its nearly 12,000 largely 

“at-risk” students.1  Otherwise, even before this Court is able to render a decision, 

ECOT faces closure, and thousands of Ohio students will be forced—in the middle of a 

school year—to find a new school at which to continue their studies.   

A. Circumstances Have Changed Significantly Since The Court Denied 
ECOT’s Initial Motion For Injunction Pending Appeal—Such 
Circumstances Demonstrate That Emergency Relief Is Urgently 
Needed.  

On July 12, 2017, the Court denied ECOT’s initial motion for emergency 

injunctive relief pending appeal.  At that time, however, this Court had not yet accepted 

1 “At risk” students include those who face various challenges, whether they be 
special needs, high mobility rates, low socioeconomic status, and even in some 
instances, homelessness.  
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jurisdiction over ECOT’s appeal.  Since July 12, however, two significant events have 

changed the landscape for ECOT, thereby necessitating this Motion and demonstrating 

the need for emergency relief.  

• The Court Accepted ECOT’s Appeal As To The Legality Of 
ODE’s Imposition Of A Durational Funding Standard—The 
Standard ODE Has Used As The Basis For Clawing Back Tens 
Of Millions Of Dollars From ECOT.  

First, on September 13, 2017, the Court accepted jurisdiction of this Appeal as to 

the following proposition of law:  that ODE is barred from imposing a durational funding 

requirement on eschools under the community school funding statute, R.C. 3314.08.  

Thus, the ultimate question of the legality of ODE’s challenged action in unilaterally 

imposing such a durational standard—after more than 13-years of basing all community 

school funding on enrollment—now rests squarely with this Court.  

For the reasons discussed in detail in ECOT’s Amended Merit Brief filed on 

October 4, 2017, ECOT has a substantial likelihood of succeeding on the merits of its 

instant appeal.  Ohio’s community school funding statute—R.C. 3314.08—contains an 

express delegation of authority to ODE to fund all community schools, including 

eschools, based on enrollment.  The same statute, likewise, makes clear that ODE’s 

ability to “adjust” (i.e., reduce) an eschool’s funding is limited to the context of 

enrollment See R.C. 3314.08 (“The department of education shall adjust the amounts 

subtracted and paid under … this section to reflect any enrollment of students in 

community schools for less than the equivalent of a full school year.”) (emphasis 

added).   



6

ODE, as an administrative agency, may not extend its statutory authority and/or 

engage in public policymaking by imposing a durational funding standard that goes 

beyond its express statutory grant.   

It is well settled that an administrative agency has only such 
regulatory power as is delegated to it by the General 
Assembly. Authority that is conferred by the General 
Assembly cannot be extended by the administrative 
agency. … 

In construing such grant of power, particularly administrative 
power through and by a legislative body, the rules are well 
settled that the intention of the grant of power, as well as the 
extent of the grant, must be clear; that in case of  … doubt 
that doubt is to be resolved not in favor of the grant but 
against it.   

[D.A.B.E., Inc. v. Toledo-Lucas County Bd. of Health, 96 
Ohio St.3d 250, 2002-Ohio-4172, 773 N.E. 2d 536, ¶ 38-
40 (emphasis added).] 

The undisputed facts, during the relevant time period of at least January 2003 

through the first quarter of 2016—literally 13 years—further confirm this enrollment-

based funding methodology:

If ECOT prevails on this issue of statutory construction, as framed by the doctrine 

of separation of powers and ODE’s undisputed course of conduct over 13 years, then 

ODE’s implementation of a durational standard for funding and the resulting “claw back” 

of tens millions of dollars in ECOT’s funding has been necessarily unlawful.  Moreover, 

it is undisputed that, had ODE not employed its new durational standard during the 

middle of the 2015-2016 school year and instead, applied the enrollment-based 

approach that it had historically utilized (consistent with the language of R.C. 3314.08), 

ECOT would have been entitled to its full, claimed funding for 2015-2016.  
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Thus, this Court’s decision on the merits will necessarily determine whether 

ODE is entitled to, and thus, whether it has properly begun clawing back many millions 

of dollars from ECOT.  It will also determine whether the school will even remain open. 

• ODE’s Unilateral Effort, Announced On September 28, 2017, To 
Impose An Even Larger “Claw Back” Based On Its 2016-2017 
FTE Review Of ECOT Means That ECOT Now Faces Closure As 
Soon As January 2018.

Second, on September 28, 2017, ODE provided ECOT with its “final full-time 

equivalency” determination following an FTE Review of the school for the 2016-2017

school year (the “Final Determination Letter”).  [Exhs. A, and A-1, Affidavit of 

Christopher R. Meister (“Meister Aff’d”) and Final Determination Letter.]  Again 

employing its challenged durational standard, ODE indicated through the Final 

Determination letter that it intends to seek an additional claw back of 18.5-percent of 

ECOT’s FTE funding for 2016-2017, which totals approximately $19.2-million. [See

Meister Aff’d; Final Determination Letter.]  But, on top of that, ODE also indicated its 

intent to begin reducing ECOT’s monthly funding for the 2017-2018 school year by 

18.5-percent per month—an increase of more than 40-percent above the approximately 

13-percent monthly reduction ODE unilaterally imposed in August and September 2017, 

following public comments made by the state Auditor.  [Id.] 

This newly-increased funding reduction will have a fatal impact on ECOT’s 

continuing viability, in the short term.  Based on the existing 13-percent decrease in 

monthly funding for 2017-2018 (coupled with the two-year claw back already in place 

based on ECOT’s 2015-2016 FTE Review), ECOT projected that it could possibly 

continue to operate throughout the 2017-2018 school year (barring further negative 

events), without facing a negative monthly cash balance, but by only continuing to make 
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severe cuts, including personnel cuts.  [Meister Aff’d  ¶ 3; Exh. A-2.]  And if ECOT 

somehow survived until then, it would have funds available for just closing the school. 

However, the changed circumstances reflected in the Final Determination Letter 

significantly change the analysis.  Now, assuming that:  (1) the monthly funding 

reduction for 2017-2018 is increased to 18.5-percent beginning in October 2017; and (2) 

ODE begins clawing back an additional $19.2-million for the 2016-2017 school year in 

December 2017, amortized over 24 months (a reasonable assumption given the 

“appeal” timeframes under R.C. 3314.08(K) and the amortization period imposed by 

ODE for the 2015-2016 claw back), ECOT projects that, even with additional 

reductions in its personnel-related expenditures, the school will face the spectre of 

a negative cash balance as soon as January 2018.  [Meister Aff’d ¶¶ 5-7; Exh. A-4.]   

Given that a public school, like ECOT, cannot operate with a negative cash 

balance, that means ODE’s stated intent to impose a heightened monthly reduction will 

force ECOT to close by January 2018.  Such a result would disrupt the education of 

12,000 students across the state: 

• In some instances, the students will have no choice but to return to 
the traditional school where, for one reason or another (including 
special needs, bullying, etc.) they were originally unable to find 
success. 

• Even then, families—many of them with children who have special 
needs—will face the difficulty of having to complete enrollment 
paperwork and other items necessary to enroll in a new school mid-
year.  

• In other instances, the students, particularly the adult students, will 
simply discontinue their efforts to achieve a high school diploma. 

• In all instances, a mid-year shut down will be disruptive. 
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Moreover, the paperwork requirements that would be imposed on ECOT as a 

result of such a closure are mind-boggling.  Specifically, ECOT estimates that it would 

require a minimum of 50,000 hours to prepare the files for all students who have ever 

attended ECOT—at any time—which it would be required to deliver to such students’ 

former schools and/or districts.  [Exh. B, Affidavit of Brittny Pierson.]    

B. Emergency Relief, Either By Way Of An Injunction Pending Appeal 
And/Or Expediting The Court’s Consideration And Ruling On The 
Merits Of This Appeal Is Necessary To Ensure The Prospect Of 
Meaningful Relief For ECOT (And Its 12,000  Students).  

If this Appeal proceeds in the Court’s normal course, and absent injunctive relief, 

the changed circumstances described above mean that ECOT will likely be forced to 

close before this Court has an opportunity to hear, let alone decide, the merits of 

ECOT’s Appeal.  In other words, absent emergency relief, ECOT (and its students and 

staff) face imminent irreparable harm, in the form of closure, that could render 

meaningless any decision by this Court in ECOT’s favor.  

Relief is, thus, necessary to preserve the status quo—i.e., ECOT’s ability to 

continue operating and serving its students—pending a final decision as to the 

merits of the statutory question before the Court.  Such relief could take the form of an 

injunction enjoining ODE from continuing to reduce ECOT’s funding pending a final 

decision on the merits, or it could take the form of expedited consideration and issuance 

of a such decision (or both).  But, whatever the Court decides, it should act to ensure 

that ODE does not—in the interim—continue on a course of conduct that will result in 

ECOT’s closure, based on ODE’s application of the very durational standard at the 

heart of this case.  
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CONCLUSION

“It is axiomatic that under our system of justice a litigant is entitled to his day in 

court,” Archacki v. Regional Transit Authority, 8 Ohio St.3d 13, 14-15, 455 N.E.2d 1285 

(1983), and to have its case resolved not based upon media reports or the arbitrary 

actions of administrators but, rather, “solely by the facts and circumstances in each 

case coming before [the court] presented in court as provided by law.”  State v. Markos, 

88 Ohio Law Abs. 26, 179 N.E.2d 397, 400 (C.P. 1961).  This axiom would be rendered 

hollow if a victim of alleged unlawful conduct is faced with imminent closure, as a direct 

result of such conduct, before the Court is able to rule on the legality of the same.   

As such, ECOT must necessarily seek, and this Court should issue, an injunction 

pending appeal and/or an order expediting its consideration and determination of the 

merits of this Appeal as much as reasonably possible, to prevent ECOT’s January 2018 

closure. 

Respectfully submitted, 

/s/ Marion H. Little, Jr. 
Marion H. Little, Jr.   (0042679) 
John W. Zeiger   (0010707) 
Christopher J. Hogan (0079829) 
ZEIGER, TIGGES & LITTLE LLP 
3500 Huntington Center 
41 South High Street 
Columbus, Ohio 43215 
(614) 365-9900 
(614) 365-7900 
little@litohio.com
zeiger@litohio.com
hogan@litohio.com

Attorneys for Plaintiff-Appellant 
The Electronic Classroom of Tomorrow 
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Ohio Department of Education 
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