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IN RE:

THE SUPREME COURT OF OHIO

CASE NO. 2018-0496

Application of Alice Auclair Jones

L

APPLICANT’S BRIEF IN SUPPORT
OF OBJECTIONS

STATEMENT OF FACTS

Ms. Jones agrees with the Board’s Panel that a brief history of this case is warranted.

On November 2, 2009 Ms. Jones became a member of the Kentucky Bar andl
has continued as a member in good standing of that Bar to the present time.
Hearing Tr. 31:16-220, April 27, 2017.

Ms. Jones served as an Assistant Commonwealth Attorney in Louisville,
Kentucky between November 2009 and June 2014 when she took a job as an
Associate Attorney in the Louisville, Kentucky office of Huddleston Bolen,
LLP. Id at9:17-10:1.

In February of 2015 the law firm of Dinsmore & Shohl, LLP acquired
Huddleston Bolen, LLP, and Ms. Jones became an Associate Attorney in
Dinsmore’s Louisville, Kentucky office. Id. at 10:9-12.

In August of 2015, Ms. Jones began planning to move to Cincinnati, Ohio to
live with her future husband, and sought permission to transfer to Dinsmore &
Shohl’s office in Cincinnati. /d at 12:15-22. Dinsmore & Shohl

accommodated Ms. Jones’ transfer on the condition that she apply, and be



admitted, to the Ohio bar, and that she continue to practice Kentucky law
exclusively until the resolution of her application. Id. at 14:9-17.

On October 26, 2015 Ms. Jones filed her Application to be Admitted to the
Bar of Ohio Without Examination. /d. at 35:13-16. She thereafter moved to
Cincinnati, Ohio on the weekend of November 1, 2015. Id. at 46:9-11,

On November 2, 2015 Ms. Jones began working at the Dinsmore & Shohl
Cincinnati Office, restricting her practice exclusively to matters of Kentucky
law, and — with the exception of her 12-week maternity leave — continued to
work under the direction and supervision of Trent Spurlock, a Kentucky
licensed partner in the Dinsmore & Shohl office in Louisville, Kentucky./d.
at 15:25-16:13, 69:3-21.

On April 18, 2016 Ms. Jones was interviewed by the Character and Fitness
Committee of the Cincinnati Bar Association. Report of Admissions
Committee Interviewer at §7.

On April 26, 2016 the Character and Fitness Committee of the Cincinnati Bar
Association recommended that Ms. Jones’ application be approved. Id.

On May 4, 2016 Ms. Jones received an e-mail requesting that she submit a
supplemental affidavit in the review process.

On May 13, 2016 Ms. Jones submitted the requested supplemental affidavit.
On November 14, 2016 the Board of Commissioners on Character and Fitness
pursuant to its sua sponte investigative authority appointed a Panel to hear the

issues relating to Ms. Jones’ Application for Admission Without Examination.



Board of Commissioners on Character and Fitness Entry, November 14, 2016.
A hearing was thereafter scheduled for April 27, 2017.

On April 17, 2017 Ms. Jones submitted her Identification of Hearing Exhibits
together with a Hearing Memorandum with attached Affidavits of Brian S.
Sullivan and Ms. Jones and Exhibits A through 1.

On April 27, 2017 a hearing was held before the Board’s Panel with testimony
presented by Ms. Jones; by Brian S. Sullivan, Chairman of the Dinsmore &
Shohl Litigation Department; and by Milton Trent Spurlock, the Partner in the
Dinsmore & Shohl Louisville Office who served as Ms. Jones® supervisor.
See, generally, Hearing Tr., April 27,2017,

On August 7, 2017 the Board filed an Entry confirming that, except for her
physical presence in Ohio, there was no issue affecting Ms. Jones’ character,
fitness or moral qualifications. Board of Commissioners on Character and
Fitness Entry at § 2, August 7, 2017. The Order also provided thirty days for
Ms. Jones to cease the practice of law in Ohio and to file an Affidavit stating
that she would only be engaging in services that could be rendered by a Law
Clerk or Paralegal while the Board completed its review and made its
recommendation. /d.

On September 7, 2017 Ms. Jones filed her response to the August 7" Entry
and her Motion for Reconsideration with supporting Affidavits of Ms. Jones
and of Craige Roberts, Ph.D., Professor Emeritus of Linguistics at Ohio State
University. In her affidavit, Ms. Jones stated that she believed her practice to

be proper pursuant to ORPC 5.5 and thus would not abandon her Kentucky



clients in favor of submitting an affidavit with a faulty premise for the mere
possibility of expediting her admission to the Ohio bar. Applicant Affidavit,
91 (b), (d), September 7, 2017.

On April 11, 2018 this Court entered its Order attaching the Board’s Findings
of Fact and Recommendation dated April 6, 2018 and the Panel’s Report and
Recommendation dated January 19, 2018. Until her receipt of this Court’s
Order April 11 Order, Ms. Jones was unaware of any actions taken by the
Panel or the Board subsequent to the filing on September 7, 2017 of her

Motion for Reconsideration.

Since the filing of her application through the present, Ms. Jones:

Has continued to work exclusively on pending or potential proceedings
before Kentucky tribunals arising under Kentucky law. Hearing Tr. 31:7-
32:25, April 27, 2017. Applicant Affidavit Concerning The Board’s August
7, 2017 Entry at § (a), September 7, 2017.

Routinely travels to Kentucky for work, occasionally for extended periods of
time. /d. at 46:12-17, 83:21-84:9.

Has maintained her professional phone number and address at the Dinsmore
& Shohl office in Louisville, Kentucky and lists the same on her email
signature block, business cards and professional profile on the Dinsmore &
Shohl website. Hearing Tr. 16:14-25, 35:14-36:1, April 27, 2017.

Is compensated at the rate of an attorney working in Dinsmore’s Louisville

office. Id. at 71:7-72:2.



* Has not advertised, suggested or otherwis¢ held out to clients, potential
clients or the general public that she is admitted to practice law in Ohio. Id.
at 16:4-7.

» Has not furnished any legal advice regarding Ohio law, signed any Ohio
pleadings, appeared before any courts or agencies in Ohio, or otherwise
engaged in any form of legal work on pending or potential proceedings in the
State of Ohio or matters related to Ohio law. Id at 17:5-16.

e Has met every deadline set by the Board or Panel and never requested any
continuance or delay of any of the steps taken in the processing of her
application.’

Il ARGUMENT

PROPOSITION OF LAW:
A lawyer who is admitted in a United States jurisdiction other than Ohio, is in good
standing in the jurisdiction in which that lawyer is admitted and regularly practices
law, may provide legal services in Ohio during the temporary period in which the
lawyer’s application to be admitted by reciprocity to the Ohio Bar is pending when
such legal services are reasonably related to pending or potential proceedings in the
jurisdiction where that lawyer is authorized to practice.
A. Introduction
Alice Jones is a Kentucky licensed lawyer who was living in Louisville, Kentucky

and working in the Louisville office of Dinsmore & Shohl, LLP. In the fall of 2015, she sought

to transfer to Dinsmore’s Cincinnati, Ohio office and move to Cincinnati to join her future

' Ms. Jones entered into a joint stipulation to extend the deadline for filing her response brief to allow additional
time for the filing of amicus briefs. She nevertheless files this response in advance of the original May 11 deadline
imposed by the Court.



husband. She applied for admission to the Ohio Bar, moved to Cincinnati, and continued her
work for clients on legal matters pending in Kentucky. The Ohio Rules of Professional Conduct
(ORPC) contemplate that practicing attorneys, like Ms. Jones, may need to continue their legal
practice when they visit or move to Ohio from other states. A logical reading of ORPC 5.5(c)(2)
permits Ms. Jones to continue practicing Kentucky law on a temporary basis while awaiting a
decision on her Application for Admission to the Bar of Ohio. She objects to the determination
by the Board of Commissioners on Character and Fitness that such practice is not permitted by
the rule.
Ms. Jones and the Board agree that the question presented by her objection has not
been directly addressed by this Court (See, Panel Report and Recommendation dated 01/19/18, p.
3). The Board’s Panel has also specifically found that, except for her practice of Kentucky law
while physically in Ohio, Ms. Jones possesses all of the moral and professional qualities of
character that would qualify her for admission to the Ohio Bar.
The critical language of Rule 5.5(c)(2) reads as follows:

A lawyer who is admitted in another United States jurisdiction, is

in good standing in the jurisdiction in which the lawyer is

admitted, and regularly practices law may provide legal services on

a temporary basis in this jurisdiction if . . . the services are

reasonably related to a pending or potential proceeding before a

tribunal in . . . another jurisdiction, if the lawyer, or a person the

lawyer is assisting, is authorized by law . . . to appear in such

proceeding . . ..
There is no dispute regarding the following facts:

1. Ms. Jones is admitted and is in good standing as a lawyer in the State of Kentucky.

2. Ms. Jones regularly and exclusively practices Kentucky law.

3. The legal services Ms. Jones provides are all reasonably related to pending or
potential proceedings before tribunals in Kentucky.



4. Both she and the partner from the Dinsmore & Shohl Louisville, Kentucky office who
supervises her practice are authorized by law to appear in such proceedings.

The only disputed issue for this Court’s consideration is the meaning of the phrase “on a
temporary basis in this jurisdiction.” Comment 6 to Rule 5.5 reads as follows:

There 1s no single test to determine whether a lawyer’s services are

provided on a ‘temporary basis’ in this jurisdiction, and may

therefore be permissible under Division (¢). Services may be

‘temporary’ even though the lawyer provides services in this

jurisdiction on a recurring basis, or for an extended period of time,

as when the lawyer is representing a client in a single lengthy

negotiation or litigation.
Ms. Jones® objection to the Board’s reading of the rule is supported by a fair reading of the
language of the rule and its comment. It is further supported by considerations of public policy

and constitutional law. [t does not deviate from any precedent decided by this Court.

B. The Expressed Intent of the Rule

At page 3 of its Report and Recommendation, the Panel states that it “believes that it
— and the Board — should try to follow the meaning and intent of the language of the rule.” Ms.
Jones agrees with that goal. She simply disagrees with the Panel’s construction of that meaning
and intent. The critical word is “temporary.” The word is readily and correctly understood as
the opposite of “permanent.” A schoolteacher becomes afflicted with a disease and is
temporarily replaced until the disease is cured or until death or disability requires a permanent
replacement. As the commentator to the rule notes, the word “temporary” is “elastic.” Our
teacher could become cured, dead or permanently disabled in an unknown and currently
unknowable span of time. The concept of temporary, however, is an objective concept. It is
whatever the span of time turns out to be. Understanding the definition does not require resort to

a dictionary or to a professor of linguistics, although — as the record shows — the dictionary and



such a professor both reinforce the conclusion afforded by the plain sense of the words
themselves.

The Panel’s alternative definition of “temporary” as “a short span of time” takes us
out of the solid world of objectivity into the quicksand of subjectivity. What is “a short span of
time”? Was the safe harbor afforded Ms. Jones by Rule 5.5(c)(2) a matter of days, weeks,
months, years? Is the measure simply a whim of the Panel or the Board? A rule without an
objective standard is, we submit, no rule at all.

It was not unreasonable for Ms. Jones to assume that her application would be
resolved in an efficient and expeditious manner, at most nine months as the Board’s website
indicates. The Cincinnati Bar Committee gave its approval in what by anyone’s subjective
conclusion would be deemed “a short period of time.” She did nothing to prolong the processing
of her application. She certainly had no reason to anticipate that the process would drift for what
is now two and a half years. Yet, whether the processing span is two hours or five years, the
processing of the application is a temporary period until it becomes permanent with a final
decision. To interpret the word otherwise is to render the rule meaningless.

In attempting to redefine “temporary” as a “short period of time,” the Board has not
only abandoned the objective dictionary definition of “temporary” as the opposite of
“permanent” in favor of a subjective definition which offers no reliable guidance to any
applicant, board member or judge. It has also unreasonably restricted the phrase “systematic and
continuous presence” to physical presence. It ignores the fact that, according to the Ohio Board
of Professional Conduct, an Ohio lawyer can provide legal services from any physical location
on the planet through the use of available technology so long as he or she has an address or a

registered post office box in Ohio. Ohio Adv. Op. 17-005 issued June 9, 2017.



The Panel’s citation of other rules does not change the objective meaning of the word
“temporary,” and it simply corroborates the fact that Rule 5.5(c)(2) is expressly stated as an
exception to practice parameters. Ms. Jones has carefully observed the express language of the
applicable rule. She should not be criticized for declining to abandon the Kentucky clients to
whom she has been providing legal services. Nor should she be criticized for declining to
abandon her profession and assume a paralegal’s position until her application is resolved. She
is a member of an honored profession and should not be required, even on a temporary basis, to
surrender her profession or the clients who rely on her professional services in Kentucky, where
she is duly admitted to practice law.

The panel further muddies the waters by alleging that Ms. Jones “established an
office and a systematic and continuous presence” inh Ohio and is thus engaged in the
unauthorized practice of law. First, Rule 5.5(c)(2) is an explicit exception which allows an
attorney to establish a “ an office or other systematic and continuous presence” for a temporary
period. Second, even if Ms. Jones’ exclusive Kentucky practice did not fit squarely into the
exception, it cannot reasonably be interpreted as a “systematic and continuous” Ohio presence in
the context of the rule and interpreting case law.

As Ms. Jones testified, she has maintained a Louisville office and Louisville phone
number since moving to Cincinnati, and routinely travels to Kentucky as an essential part of her
practice, sometimes for extended periods of time.? The Cincinnati office from which she also
works 1s a long-established office of Dinsmore & Shohl. In allowing Ms. Jones to conduct her
practice from its Cincinnati office, Dinsmore imposed a condition precedent that she apply to the
Ohio Bar with the expectation that she would be admitted. During the pendency of her

application, it was expected that Ms. Jones would continue her exclusive Kentucky practice and

? Notably, Ms. Jones was on maternity leave for an extended period during which time she did not practice any law.
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that Dinsmore would continue to compensate her at the rate of an attorney based in its Louisville,
Kentucky office, which it has. The conditional nature of Ms. Jones’ employment by Dinsmore at
its Cincinnati office does not constitute a systematic and continuous Ohio presence.

Although the phrase “systematic and continuous presence” has not been specifically
defined by this Court, Comment 4 to Rule 5.5 provides guidance in its interpretation. “Presence
may be systematic and continuous even if the lawyer is not physically” present in Ohio, such as
“advertising in media specifically targeted at Ohio residents or initiating contact with Ohio
residents for solicitation purposes.” A lawyer “must not hold out to the public or otherwise
represent that the lawyer is admitted to practice law” in Ohio. As such, Comment 4 seems to fall
in line with the concept that a lawyer’s “systematic and continuous presence” does not rely on
the lawyer’s physical location as the Board suggests, but rather upon where the lawyer is
undertaking activities to solicit and represent clients. Ms. Jones has never undertaken any such
activities with respect to Ohio clients or potential Ohio clients.

Other jurisdictions have found that a lawyer’s systematic and continuous presence is
not defined by physical presence. See, e.g., Me. Ethics Op. 198 2005 (lawyer who maintains an
office and website holding himself out as able to provide legal services in Maine, although not
licensed there, is engaged in the unauthorized practice of law); Birbrower, Montalbano, Condon
& Frank P.C.v. Superior Court, 949 P.2d 1 (Cal. 1998) (a lawyer may permissibly practice in
California, though not physically present, through “telephone, fax, computer or other modern
technological means,” but rejecting the notion that a lawyer’s virtual presence in California
automatically amounts to practicing law “in California®); In Re Towne, 929 A.2d 774 (Del.
2007) (“physical presence is not required to establish that a person is providing or offering to

provide, legal services in this state™).

10



Ms. Jones’ systematic and continuous presence in her practice of law is in Kentucky,
not Ohio. Although she is physically located in Ohio, she never provided any legal services in
Ohio. Her physical presence with her husband and child in Ohio could certainly be considered
continuous. Her physical presence in the Dinsmore office, however, is nothing more than
temporary until her application is resolved. Her physical presence could not be considered
systematic with regard to Ohio. The only system it serves has been the Kentucky legal system.
She has provided legal services exclusively in Kentucky, where she is licensed to practice law.
She only represents Kentucky clients in the Kentucky courts. She does not represent or solicit
Ohio clients or otherwise engage in the practice of Ohio law. Moreover, even if her presence
were properly categorized as “systematic and continuous,” it is nevertheless authorized because
she is only providing legal services on a “temporary basis” pursuant to Rule 5.5(c)(2).

C. The Public Policy Context

When judging Ms. Jones’ position, it is important to consider that the primary concern in
preventing the unauthorized practice of law is the protection of the public from unqualified
representation. Has Ms. Jones harmed or risked harming any citizen of Ohio in her exclusive
practice of Kentucky law while she awaits an answer on her application? Nothing in the record
or in the Panel’-s report suggests that she has posed a risk to the public in continuing to serve
Kentucky clients since she moved to Ohio. She recognized the importance of applying for her
Ohio Bar license before moving to Ohio, thereby ensuring that whatever period she practiced
Kentucky law from within the bounds of the State of Ohio without an Ohio license would be
temporary and dictated solely by the length of time it took the Supreme Court to approve or
disapprove her application. In that interim, she has not practiced Ohio law or held herself out as

an attorney licensed to do so.
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Outside the Bar Admission context, even clear cut instances of unauthorized practice
which cause no public harm may escape sanction. A case in point is Disciplinary Counsel v.
Harris, 137 Ohio St. 3d 1, 2013-Ohio-4026. Mr. Harris was a lawyer licensed in the District of
Columbia and in Ohio Federal Courts, but not admitted to practice law in Ohio. He practiced
Ohio law by assisting clients in the formation of an Ohio-based LLC, leading those clients to
belief he was licensed in Ohio and holding out to the public that he was a member of an Ohio
law firm. This Court found that it lacked jurisdiction, presumably under Prof. Cond. R.8.5, to
discipline Harris. Instead it referred his matter to the Board on the Unauthorized Practice of
Law. Id. at ] 1, 18. The Board on the Unauthorized Practice of Law has never issued a case
against Harris. This result draws into question the Panel’s unequivocal determination that Ms.
Jones is engaged in the “unauthorized practice of law,” and begs the question: which law is she
practicing without authorization? Certainly she is not practicing Ohio law.

At page 8 of its Report and Recommendation, the Panel turns on its head the public
policy articulated in the Report of the ABA Commission on Ethics 20/20. There is no need to
rewrite Rule 5.5(c)(2) to reach an appropriate reading and proper application of the rule. The
ABA Report addresses the broader consideration of the impact of today’s mobile society. The
future probably should and probably will embrace the licensing of lawyers to practice in multiple
jurisdictions without the requirement of separate examinations in each such jurisdiction. Rule
5.5(c)(2) is a limited expression of Ohio’s current position with respect to someone like Ms.
Jones who wants to live with her spouse and carry her professional skills to the jurisdiction
where that spouse lives and works. Such an accommodation is a modest expression of a public

policy that is likely to expand in the future.
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The footnoted reference to the Katrina disaster response reflects a national emergency
situation that has no direct relevance to the proper interpretation of Rule 5.5(c)(2). Like the
ABA recognition of the need for professional mobility in an increasingly mobile society,
however, it illustrates public policy considerations that lend weight to the semantic interpretation
supporting Ms. Jones’ objections to the Board’s recommendation. As a reflection of the same
public policy, this Court has already recognized the multi-jurisdictional evolution of the practice
of law in its establishment on August 1, 2017 of a task force to evaluate the feasibility and
efficacy of implementing the Uniform Bar Examination as an alternative to Ohio’s current Bar
examination process.

D. The Absence of Conflicting Precedent

The only case cited in the Panel’s Report and Recommendation is this Court’s
decision in In Re: Application of Swendiman, 2016-Ohio-2813. At page 8 of the report that
decision is correctly offered as supporting the proposition that “commission of an act
constituting the unauthorized practice of law is one factor to be considered in determining
whether an applicant possesses the requisite character, fitness and moral qualification to practice
law in Ohio.” 2016-Ohio-2813 at 14. There is a bright line between Swendiman and the case
now before this Court. Ms. Jones’ practice of Kentucky law in Ohio during the temporary period
her application for admission was pending was not “unauthorized.” It was specifically
authorized by Rule 5.5(c)(2) of the Ohio Rules of Professional Conduct. The applicant in
Swendiman presented no claim that his conduct was authorized by Rule 5.5(c)(2). /d. at 8. The
decision in his case affords no guidance here.

Contrast the Swendiman facts with the facts now before this Court.

13



1. Swendiman became an in-house counsel for an Ohio bank in 2006, joined a
Cincinnati law firm in September of 2012 and failed to apply for admission to the
Ohio Bar Without Examination until approximately six months later.
2. None of the sub-sections of Rule 5.5(c) were arguably applicable to Swendiman’s
practice,
3. Swendiman was found to be responsible for establishing client relationships for
the Cincinnati firm with which he was associated and serving as a resource to the
Securities Group in that Cincinnati law firm.
4. Swendiman was specifically found not to have been particularly attentive to Rule
5.5 or thoughtful or diligent about how he should have proceeded.
Ms. Jones, in contrast, was particularly attentive to the rule and carefully restricted her practice
to conform to the dictates of the rule. She applied for admission before moving to Ohio; she has
not promoted herself as an attorney in Ohio; and she has restricted her practice to matters she is
licensed in Kentucky to handle.
The same bright line distinguishes this case from this Court’s more recent decision in In
Re: Application of Egan, 2017-Ohio-8651. The opinion in that case notes Egan’s admission that
her practice was not temporary within the meaning of the rule. Id. at §11. The facts show that
Egan practiced Kentucky law in an Ohio law office for many years before she made application
for admission by reciprocity and that her application — unlike Ms. Jones’ application — was also
defective since she had not been qualified for reciprocity by practicing the requisite period in the
jurisdiction where she was admitted and to be credited. The decision does not address, either
directly or by implication, the issue of “temporary” or Ms. Jones’ position that the period

between the date an application is filed and the date it is granted or denied is a temporary period

14



under the plain meaning of that word and under the comment to the rule. Unlike Ms. Egan, Ms.
Jones is providing services that she is authorized to provide by Ohio law.

As the Board concedes, the question in the case now before this Court is a question that
this Court has not yet considered. We respectfully submit that Ms. Jones is to be complimented
rather than condemned for declining to abandon her professional responsibilities to her Kentucky
clients and in declining to accept the Board’s proposal of August 7, 2017 that she reduce her
status to that of an Ohio law clerk or paralegal until the Board makes a recommendation on her
application that had been pending for almost two years at that point. If her interpretation of Rule
5.5(¢)(2) is not correct, the rule is meaningless. It would be difficult, if not impossible, to
envision a meaningful set of circumstances to which the rule could apply.

IE. The Constitutional Context

In squaring Ms. Jones’ practice with Ohio’s public policy as well as with the letter of
the applicable rule, we noted that a lawyer licensed in Ohio who maintains a post office box in
Ohio can practice Ohio law through his computer while enjoying the sunshine on the beach in
Naples, Florida. Can the State of Florida sanction him for the unauthorized practice of Florida
law because of his physical presence in that state? Does the Board’s finding that Ms. Jones’
physical presence in Ohio constitutes the unauthorized practice of law conflict with the right and
interest of the State of Kentucky in having its citizens represented by the licensed Kentucky
lawyer of their choice?

While the issues in this case can be resolved in favor of Ms. Jones on the basis of the
expressed intent of Rule 5.5(¢c)(2), a resolution against her — we respectfully submit — clashes
with Article IV, § 2 of the United States Constitution, the Fourteenth Amendment Privileges and

Immunities Clause, and the Due Process Clause of the Fourteenth Amendment.
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Article I1, § 2 “was designed to insure to a citizen of State A who ventures into State
B the same privileges which the citizens of State B enjoy.” Toomer v. Witsell, 334 U.S. 385,
395, 68 S.Ct. 1156, 92 L.Ed. 1460 (1948). As a result, the Supreme Court will strike down rules
that discriminate against non-residents unless the state can show that “(i) there is a substantial
reason for the difference in treatment; and (ii) the discrimination practiced against non-residents
bears a substantial relationship to the State’s objective.” Supreme Court of New Hampshire v.
Piper, 470 U.S. 274,284, 105 S.Ct. 1272, 1275-1276, 84 L.Ed. 2d 205, 210 (1985).

The practice of law constitutes a constitutionally protected “privilege.” Piper, 470
U.S. at 280-281. In Piper, the Court found that “[t]he lawyer’s role in the national economy is
not the only reason that the opportunity to practice law should be considered a “fundamental
right.”  The Court noted that the legal profession has a non-commercial role and duty that
reinforce the view that the practice of law falls within the ambit of the Privileges and Immunities
Clause.” Piper, 470 U.S. at 281-282.

In cases involving attorney admission rules, the Supreme Court held that states cannot
use residency status as a basis for restricting out-of-state citizens’ admission to the Bar. Barnard
v. Thorstenn, 489 U.S.546 (1989); Supreme Court of Virginia v. Friedman, 487 U.S. 59 (1988);
Piper, 470 U.S. at 274. In Piper, the Court first struck down an in-state residency rule for
lawyers where New Hampshire denied Bar admission to a Vermont resident who had already
passed the New Hampshire examination. /d. at 276. Similarly, three years later in Barnard v.
Thorstenn, 489 U.S. 546 (1989), the Supreme Court, relying partially on Piper, found that the
rule in the Virgin Islands requiring residency in the jurisdiction for one year before a lawyer
could become eligible for Bar admission discriminated against out-of-jurisdiction citizens and

therefore, was unconstitutional. Id. at 549, 557-558. Finally, the Court held that a Virginia rule
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that allowed Virginia citizens to obtain admission by motion while requiring non-resident out-of-
state attorneys to take the Virginia Bar Examination, like the rules in Piper and Thorstenn,
discriminated against non-citizens and therefore, also was unconstitutional. Supreme Court of
Virginia v. Friedman, 487 U.S. 59, 61, 69-70 (1988). Even though out-of-state attorneys could
still gain access to the Virginia Bar by taking the examination, the Court found that Virginia
unconstitutionally discriminated against those attorneys by imposing a hurdle that it did not
impose on its own citizens. Id. at 66-67.

The practice of Kentucky law by a Kentucky lawyer has no substantial relationship to
the unauthorized practice of Ohio law whether that lawyer is physically located in Kentucky, or
in Ohio, or in Florida, or anywhere else. There is no substantial reason why that lawyer should
be treated differently from the Ohio lawyer who is conducting the virtual practice of Ohio law
with his or her computer in Florida, in Kentucky or elsewhere. To require a Kentucky lawyer
who is physically present in Ohio to abandon her Kentucky clients and to abandon her
professional status as a lawyer constitutes unconstitutional discrimination against out-of-
jurisdiction Bar applicants.

Such a requirement also violates the Fourteenth Amendment Privileges and
Immunities Clause which protects people who have recently moved to a jurisdiction, such as
lawyers, licensed in another jurisdiction, who have relocated to Ohio and want to be admitted to
the Ohio Bar. U.S. Const., Amdt. 14, § 1. It is undisputed that the right to travel is a
fundamental right protected by the Privileges and Immunities Clause. See, Saenz v. Roe, 526
U.S. 489, 501, 119 S.Ct. 1518, 143 L.Ed. 2d 689 (1999). A state law implicates the right to

travel when it actually deters travel, when impeding travel is its primary objective, or when it
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uses a classification that serves to penalize the exercise of the right. Attorney General of New
York v. Soto-Lopez, 476 U.S. 898, 903, 106 S.Ct. 2317, 90 L.Ed. 2d 899 (1986).

The Supreme Court applied the Privileges and Immunities Clause in a right-to-travel
context to hold that travelers deciding to become permanent residents of a new state enjoy “the
right to be treated like other citizens of that state.” Saenz v. Roe, 526 U.S. 489, 500-507. In
another decision the Court discussed the right to travel (but not expressly in terms of the
Fourteenth Amendment), and concluded that “the right to migrate protects residents of a state
from being disadvantaged, or from being treated differently, simply because of the timing of
their migration, from other similarly situated residents.” Soto-Lopez, 476 U.S. 898, 904.

While the State of Ohio has a compelling state interest in protecting Ohio legal clients
from lawyers not licensed in Ohio, the exception set forth in Rule 5.5(c)(2) strikes a reasonable
balance between that interest and the interest of a new state resident licensed in another state to
continue his or her career while awaiting the pendency of a timely application for reciprocal Bar
admission. If the rule is construed as not providing such a less restrictive means of achieving the
state’s interest, it offends the Constitution.

The Due Process Clause is also called into play by the Board’s misconstruction of the
applicable rule. The United States Supreme Court has indicated that the “liberty component of
the Fourteenth Amendment’s Due Process Clause includes some generalized due process right to
choose one’s field of private employment, but a right which is nevertheless subject to reasonable
government regulation.” See, Conn v. Gabbert, 526 U.S. 286, 292, 119 S.Ct. 1292, 143 L.Ed. 2d
399 (1999); see also, Dent v. West Virginia, 129 U.S. 114, 9 S.Ct. 231, 32 L.Ed. 623 (1889).
The United States Supreme Court has held that former membership in the Communist Party and

an arrest record relating to union activities could not be the basis for completely excluding a
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