[Cite as Hill v. Home & Roam Pools, 2003-Ohio-5862.]

THE COURT OF APPEALS
ELEVENTH APPELLATE DISTRICT

ASHTABULA COUNTY, OHIO

JESSICA HILL, : MEMORANDUM OPINION
Plaintiff-Appellee,
CASE NO. 2003-A-0097
- VS -

HOME & ROAM POOLS, et al.,

Defendant-Appellant.

Civil Appeal from the Court of Common Pleas, Case No. 2002 CV 1024.

Judgment: Appeal dismissed.

Ronald R. Gilbert, 11230 White Lake Road, Fenton MI 48430 and Michael B.
Pasternak, 1301 East Ninth Street, Ste. 3300,, Cleveland, OH 44114 (For Plaintiff-

Appellee).

Alicia M. Wyler, Jack B. Cooper, and Denise A. Gary, 200 Market Avenue, North, Suite
300, P.O. Box 24213, Canton, OH 44701 (For Defendant-Appellant).

WILLIAM M. O’NEILL, J.

{11} On August 14, 2003, appellant, Home & Roam Pools?, filed a notice of
appeal from a July 18, 2003 judgment of the Ashtabula County Court of Common Pleas.
In that judgment, the trial court denied appellant's motion to dismiss the underlying

complaint pursuant to Civ.R. 12(B)(6) in this product liability case. The trial court



specifically found that “[a]fter presuming all facts in the complaint to be true and making
all reasonable inferences in favor of the Plaintiff, it appears *** that it is possible that the
Plaintiff may be able to prove a set of facts that would entitle him to recovery ***.”

{12} On September 9, 2003, appellee, Jessica Hill, filed a motion to dismiss
this appeal due to lack of jurisdiction. Appellee attached three exhibits to her motion to
dismiss. Additionally, appellee included a request for costs based upon her allegation
that this appeal is frivolous under App.R. 23.

{13} On September 19, 2003, appellant filed a brief in opposition to appellee’s
motion to dismiss, and also a motion to strike appellee’s exhibits “A” and “C”. On
October 1, 2003, appellee filed a response to appellant’s motion to strike.

{14} To begin with, we will grant appellant's motion to strike exhibits “A” and
“C” which appellee attached to her motion to dismiss. Exhibit “A” is a copy of a letter
sent from appellee’s attorney to appellant’s attorney on August 21, 2003. This is clearly
not part of the record and was not considered by the trial court in reaching its decision.
See App.R. 9(A). Accordingly, this document cannot be considered on appeal. App.R.
12(A)(1)(b).

{15} Exhibit “C” is a copy of appellee’s amended complaint filed in Ashtabula
C.P. No. 2001 CV 310 on August 19, 2003. Once again, that document could not have
been considered by the trial court in reaching its decision as it was not filed until after
the notice of appeal was filed in the instant cause.

{6} Based upon the foregoing analysis, these exhibits are hereby stricken

from the record and not considered by this court.

1. The correct name for Appellant is “Home and Roam Leisure Products, Inc.” However, since “Home
and Roam Pools” was used in the original complaint, we are bound to use that name for purposes of



{17} Regarding appellee’s motion to dismiss, she contends that since the trial
court chose not to include Civ.R. 54(B) language indicating that there was no just
reason for delay, its judgment denying appellant's motion to dismiss is not a final
appealable order. This argument is without merit as Civ.R. 54(B) has no applicability to
this case. Civ.R. 54(B) addresses the situation where there are multiple claims or
multiple parties, and fewer than all the claims or parties are disposed of by the trial
court. That is not the situation before us as there has been no adjudication of any party
or claim.

{118} However, appellee’s failure to offer a valid basis to support her conclusion
does not end our analysis. In fact, there have been numerous courts in Ohio, including
this one, that have specifically held that the denial of a motion to dismiss a complaint is
not a final appealable order.?

{19} Based upon the foregoing line of cases, we once again hold that the
denial of a motion to dismiss a complaint is not a final appealable order. Accordingly,
appellee’s motion to dismiss this case is hereby granted. However, appellee’s motion
for attorney fees is overruled as attorney fees are not warranted in this case.

Appeal dismissed.

DONALD R. FORD, P.J., and CYNTHIA WESTCOTT RICE, J., concur.

disposing of the instant appeal.

2. BGGS, L.L.C. v. Raab (July 17, 1998), 11th Dist. No. 98-L-041, 1998 WL 552984, *3. See, also,
Westhaven Service Co. v. Coon, 6th Dist. No. L-03-1088, 2003-Ohio-2532, 19; Stewart v. Chippewa Loc.
School Dist. (Feb. 2, 2000), 9th Dist. No. 98CA0049, 2000 WL 141076 *2; Nicholson v. Nicholson (Dec.
16, 1999), 8th Dist. No. 73905, 1999 WL 1206001, *3; and Crestmont Cleveland Partnership v. Ohio
Dept. of Health (Oct. 14, 1999), 10th Dist. No. 98AP-1272, 1999 WL 816155, *2.
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