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CYNTHIA WESTCOTT RICE, J.

{1} On June 18, 2004, appellant, Robert Augusta, filed a notice of appeal from
a June 9, 2004 judgment of the Ashtabula County Court of Common Pleas. On June
25, 2004, appellee, James M. Lemieux, filed a motion to dismiss this appeal due to lack
of a final appealable order. Specifically, appellee points to the fact that, while
appellant's claim has been dismissed with prejudice by the trial court, his own
counterclaim still remains and a jury trial is scheduled on that issue. Additionally, the

trial court’s judgment did not include Civ.R. 54(B) language. Appellant has not filed a

response.



{12} Civ.R. 54(B) provides:

{113} “When more than one claim for relief is presented in an action whether as
a claim, counterclaim, cross-claim, or third-party claim, and whether arising out of the
same or separate transactions, or when multiple parties are involved, the court may
enter final judgment as to one or more but fewer than all of the claims or parties only
upon an express determination that there is no just reason for delay. In the absence of
a determination that there is no just reason for delay, any order or other form of
decision, however designated, which adjudicates fewer than all the claims or the rights
and liabilities of fewer than all the parties, shall not terminate the action as to any of the
claims or parties, and the order or other form of decision is subject to revision at any
time before the entry of judgment adjudicating all the claims and the rights and liabilities
of all the parties.”

{14} In the present case, one claim for relief still remains in the form of
appellee’s counterclaim. The trial court did not make an express determination that
there is no just reason for delay. Accordingly, there is no final appealable order. Noble
v. Colwell (1989), 44 Ohio St.3d 92.

{5} Based upon the foregoing analysis, appellee’s motion to dismiss this
appeal is hereby granted.

{16} Appeal dismissed.

WILLIAM M. O'NEILL, J.,
DIANE V. GRENDELL, J.,

concur.



		reporters@sconet.state.oh.us
	2004-09-27T13:21:42-0400
	Supreme Court of Ohio
	Supreme Court of Ohio
	this document is approved for posting.




