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{11} Appellant, Dwayne M. Bentley, appeals from the September 16, 2004

judgment entry of the Ashtabula County Court of Common Pleas, Juvenile Division,



granting permanent custody of Casondra Bentley (“Casondra”) and Bridgette Bentley
(“Bridgette”) to appellee, the Ashtabula County Children Services Board.

{12} On October 19, 2001, appellee obtained emergency temporary custody of
Casondra, d.o.b. October 14, 1991, and Bridgette, d.o.b. January 20, 1993. On October
22, 2001, appellee filed a complaint, alleging that Casondra appeared to be an abused
child pursuant to R.C. 2151.031(A), that Casondra and Bridgette were abused children
based on R.C. 2151.031(C), and that both were neglected children as defined in R.C.
2151.03(A)(6). An emergency shelter care hearing was held on October 22, 2001. The
trial court found probable cause regarding the necessity for the removal or continued
removal of Casondra and Bridgette from the home of their father, appellant, and mother,
Marian Spencer (“Ms. Spencer”). Also, on October 22, 2001, Jane L. Lesko (“GAL”)
was appointed as Casondra’s and Bridgette’s guardian ad litem.

{3} A case plan was filed on November 8, 2001. A pretrial was held on
November 19, 2001. On January 17, 2002, an adjudicatory, dispositional, and
evidentiary hearing commenced, in which the trial court found abuse and neglect with
respect to Casondra and determined that Bridgette was dependent. The November 8,
2001 case plan was adopted by the trial court, and Casondra and Bridgette were
maintained in the temporary custody of appellee.

{114} A second case plan was filed on March 21, 2002. On April 22, 2002, a
hearing was held. The trial court continued the case plan, and Casondra and Bridgette
were to remain in the temporary custody of appellee.

{5} A third case plan was filed on August 29, 2002. On September 20, 2002,

appellee filed a motion requesting modification of temporary custody to permanent



custody. A dispositional hearing commenced on October 22, 2002, in which the trial
court extended temporary custody to appellee.

{6} On January 21, 2003, the GAL filed her report in which she recommended
that appellee be granted permanent custody of Casondra and Bridgette, and a
permanent custody hearing was held. At that hearing, the trial court noted that
appellant failed to appear. A stipulation to the termination of parental rights was taken
from Ms. Spencer. The parties agreed to delay the best interest portion of the hearing
to a later date.

{17} Holly Ogden (“Ogden”), an intake/compliance/caseworker with appellee,
testified that she was referred to the instant case and conducted interviews with
Casondra and Bridgette in October of 2001. According to Ogden, a school nurse
noticed a fist print on Casondra’s back and markings on Bridgette’s face. Ogden stated
that Casondra and Bridgette were removed on October 19, 2001. Ogden indicated that
appellant failed to comply with any aspects of the November 2001 case plan.

{118} On January 27, 2003, a fourth case plan was filed. A fifth case plan was
filed on June 20, 2003. The GAL filed an amended report in which she recommended
that it would be in the best interests of Casondra and Bridgette to be in the permanent
custody of appellee. The best interest portion of the permanent custody hearing was
held on July 21, 2003. At that hearing, Ms. Spencer entered a stipulation that it would
be in the best interests of Casondra and Bridgette to be placed in the permanent
custody of appellee so they can be adopted. Appellant, who was incarcerated, attended

the hearing and did not agree to anything regarding Casondra and Bridgette.*

1. Appellant was incarcerated for domestic violence against Casondra and Bridgette and for twelve
counts of rape against Casondra.



{19} Ms. Spencer filed a motion to withdraw her stipulation to permanent
custody on August 28, 2003. Also, on August 28, 2003, the best interest portion of the
permanent custody proceeding pertaining to appellant was held. At that hearing, Patty
Jackson (“Jackson”), a family caseworker with appellee, testified that she has been
involved with the instant case since December 2, 2002. Jackson stated that appellee
had not received any contact from appellant. Jackson indicated that Casondra was
unable to be maintained in a foster home because of suicidal behaviors and sexual
acting out and, thus, was in a residential treatment setting, Bellefaire Jewish Children’s
Bureau in Shaker Heights, Ohio. Jackson said that Bridgette had been placed with a
maternal uncle, Robert Spencer (“Robert”). According to Jackson, the long term plans
for Casondra and Bridgette would be to have Robert adopt them because both girls
deserve permanency. Jackson further testified that she believed that Casondra and
Bridgette were adoptable. Jackson indicated that Robert wanted to adopt both girls,
had taken training through the Bair Foundation, and had completed foster care and
adoption training as well as a psychological evaluation.

{110} A hearing on Ms. Spencer's motion to withdraw her stipulation to
permanent custody was held on September 2, 2003. According to the September 2,
2003 magistrate’s decision, appellee’s motion requesting modification of temporary
custody to permanent custody was granted. Appellant filed his objections on
September 16, 2003. In its February 10, 2004 judgment entry, the trial court overruled
appellant’s objection and denied Ms. Spencer’'s motion to withdraw her stipulation.

{11} Pursuant to its February 18, 2004 judgment entry, the trial court adopted

the September 2, 2003 magistrate’s decision. The trial court granted appellee’s motion



requesting modification of temporary custody to permanent custody and ordered that
appellant and Ms. Spencer were divested of any and all parental rights, privileges, and
obligations except the right to appeal.? Appellant filed a timely notice of appeal. On
June 30, 2004, this court in In re Bentley, 11th Dist. No. 2004-A-0010, 2004-Ohio-3513,
reversed and remanded the trial court’s judgment for failure to properly discuss all of the
factors set forth in R.C. 2151.414(D)(1) through (5).2

{1112} On August 6, 2004, the magistrate issued an amended decision which
again awarded permanent custody of the children to appellee. Appellant filed his
objections on August 16, 2004, and requested a hearing.

{113} Pursuant to its September 16, 2004 judgment entry, the trial court adopted
the August 6, 2004 amended magistrate’s decision without an additional hearing. It is
from that judgment that appellant filed a timely notice of appeal and makes the following
assignments of error:

{114} “[1.] The court erred in failing to discuss the statutory R.C. 2151.414(D)
factors on remand.

{115} “[2.] The juvenile court erred in finding that termination of parental rights
was in the best interests of the subject children.

{1116} “[3.] The trial court failed to make an independent analysis of objections to
the amended magistrate’s decision.”

{117} Because appellant’s first and second assignments of error are interrelated,

they will be addressed in a consolidated manner. In his first assignment of error,

2. Ms. Spencer's appeal, Case No. 2004-A-0023, was dismissed on May 28, 2004, for failure to
prosecute.



appellant argues that the trial court erred in failing to discuss the statutory R.C.
2151.414(D) factors on remand. In his second assignment of error, appellant alleges
that the trial court erred in finding that termination of parental rights was in the best
interests of the subject children.

{1118} R.C. 2151.414 sets forth guidelines which a juvenile court must follow.
Specifically, R.C. 2151.414(B)(1) establishes a two-pronged analysis and permits the
juvenile court to grant permanent custody of the child to the agency if the court
determines by clear and convincing evidence that it is in the best interest of the child to
grant permanent custody to the agency and that any of the following apply:

{1119} “(a) The child is not abandoned or orphaned or has not been in the
temporary custody of one or more public children services agencies or private child
placing agencies for twelve or more months of a consecutive twenty-two month period
ending on or after March 18, 1999, and the child cannot be placed with either of the
child’s parents within a reasonable time or should not be placed with the child’s parents.

{1120} *“(b) The child is abandoned.

{121} “(c) The child is orphaned, and there are no relatives of the child who are
able to take permanent custody.

{122} “(d) The child has been in the temporary custody of one or more public
children services agencies or private child placing agencies for twelve or more months
of a consecutive twenty-two month period ending on or after March 18, 1999.”

{123} Here, pursuant to the magistrate’s August 6, 2004 amended decision,

which was adopted by the trial court on September 16, 2004, the magistrate indicated

3. The magistrate’s September 2, 2003 decision failed to discuss the factors set forth in R.C.
2151.414(D)(2), (4), and (5).



that “Casondra and Bridgette were removed from [Ms. Spencer's and appellant’s]
custody on October 19, 2001 and have remained in the temporary custody of [appellee]
ever since.” R.C. 2151.414(B)(1)(d).

{24} Next, the magistrate and the juvenile court proceeded to the second prong
of the statutory analysis, to wit: the determination that it is in the best interest of the
children to grant permanent custody to appellee. In determining the best interest of the
child at a permanent custody hearing, R.C. 2151.414(D) mandates that the trial court
must consider all relevant factors, including, but not limited to, the following:

{1125} “(1) The interaction and interrelationship of the child with the child’'s
parents, siblings, relatives, foster caregivers and out-of-home providers, and any other
person who may significantly affect the child;

{1126} “(2) The wishes of the child, as expressed directly by the child or through
the child’s guardian ad litem, with due regard for the maturity of the child;

{1127} “(3) The custodial history of the child, including whether the child has been
in the temporary custody of one or more public children services agencies or private
child placing agencies for twelve or more months of a consecutive twenty-two month
period ending on or after March 18, 1999;

{128} “(4) The child’s need for a legally secure permanent placement and
whether that type of placement can be achieved without a grant of permanent custody
to the agency;

{1129} “(5) Whether any of the factors in divisions (E)(7) to (11) of this section

apply in relation to the parents and child.”



{130} We have consistently held that the provisions of R.C. 2151.414(D) are

mandatory and “must be scrupulously observed.” In re Kelley, 11th Dist. No. 2002-A-
0088, 2003-0Ohio-194, at 124, quoting In re Hommes (Dec. 6, 1996), 11th Dist. No. 96-
A-0017, 1996 Ohio App. LEXIS 5515, at 1. See, also, In re Litz, 11th Dist. No. 2001-G-
2367, 2001-Ohio-8903, at 14; In re Ranker (Oct. 6, 2000), 11th Dist. No. 99-P-0072,
2000 Ohio App. LEXIS 4662, at 21; In re Jacobs (Aug. 25, 2000), 11th Dist. No. 99-G-
2231, 2000 Ohio App. LEXIS 3859, at 12; In re Ethington (July 23, 1999), 11th Dist. No.
98-T-0084, 1999 Ohio App. LEXIS 3419, at 8; In re Alexander (Dec. 19, 1997), 11th
Dist. No. 96-T-5510, 1997 Ohio App. LEXIS 5742, at 7.

{131} The failure to discuss each of the R.C. 2151.414(D) factors when reaching
a determination concerning the best interest of the child constitutes prejudicial error.
Kelley, supra, at 25, citing Jacobs, supra, at 5. See, also, Litz, supra, at 5; In re Bailey
(July 20, 2001), 11th Dist. No. 2001-G-2340, 2001 Ohio App. LEXIS 3293, at 5; In re
Congos (Nov. 9, 2000), 11th Dist. No. 2000-L-092, 2000 Ohio App. LEXIS 5251, at 2;
Ranker, supra, at 7-8; Ethington, supra, at 3-4; Alexander, supra, at 4-5; Hommes,
supra, at 4.

{1132} In the case at bar, the amended magistrate’s decision listed the factors set
forth in R.C. 2151.414(D)(1) through (5), and acknowledged that it was required to
consider all of these factors. Both the amended magistrate’s decision and the trial
court’s judgment entry stated that the factors contained in R.C. 2151.414(D) were

considered, and that the best interest of the children would be served by a grant of

permanent custody to appellee.



{133} The twenty-one page amended magistrate’s decision, which was adopted
by the trial court, does address and discuss each statutory factor contained in R.C.
2151.414(D)(1) through (5).

{134} Pursuant to R.C. 2151.414(D)(1), the magistrate stated that appellant had
not visited with Casondra and Bridgette since they were removed from his custody in
October 2001, due to his lack of cooperation with appellee and the no contact order.
The magistrate indicated that Bridgette is currently placed with her maternal uncle,
Robert, who also regularly visits with Casondra and participates in counseling with her.
The magistrate stressed that Robert is interested in adopting both children. The
magistrate said that Casondra and Bridgette continue to visit each other and have a
good relationship.

{1135} With regard to R.C. 2151.414(D)(2), the magistrate’s decision reflects the
wishes of the children as expressed directly by them or through the GAL with due
regard for their maturity. Again, the magistrate stressed that Casondra and Bridgette
continue to visit each other and have a good relationship. The magistrate indicated that
Casondra and Bridgette wish to be placed together eventually at their maternal uncle’s,
Robert’'s, home. The magistrate stated that the GAL “recommends that it would be in
[Casondra’s and Bridgette’s] best interest to be placed in the permanent custody of
[appellee] because of the instability of both parents, the severe neglect that the girls
have endured and the severe abuse perpetrated by [appellant] [The GAL]

recommends that the children be placed together in an adoptive setting.”



{136} With respect to R.C. 2151.414(D)(3), the magistrate’s decision discusses
the custodial history of Casondra and Bridgette, including their various placements
since October 19, 2001.

{1137} Pursuant to R.C. 2151.414(D)(4), the magistrate’s decision indicates that
Casondra and Bridgette need a legally secure and permanent placement and that their
uncle, Robert, is interested in adopting both girls. The magistrate explained that a
legally secure and permanent placement cannot be achieved without a grant of
permanent custody to appellee.

{1138} Regarding R.C. 2151.414(D)(5), the magistrate addressed whether any of
the factors in R.C. 2151.414(E)(7) to (11) apply in relation to appellant and the children.
The magistrate stated that appellant is incarcerated and awaiting trial on twelve counts
of rape against one of the children.

{1139} Based on the foregoing, the trial court’s determination that it is in the best
interest of Casondra and Bridgette to be permanently placed in the custody of appellee
is supported by clear and convincing evidence. We do not agree with appellant’s
contention that because Casondra has psychological problems and is in a residential
facility, she is not adoptable, therefore, permanent custody is not in her or Bridgette’s
best interest. Again, Jackson, a caseworker with appellee, testified that she believed
that Casondra and Bridgette were adoptable. We must note that although the trial court
considered Casondra’s and Bridgette’s adoptability before making its decision, R.C.
2151.414(D) does not require that adoptability be firmly established before permanent

custody can be granted. See In re Cornish (Apr. 23, 1997), 9th Dist. Nos. 17994 and

10



18008, 1997 Ohio App. LEXIS 1612, at 14. Appellant’s first and second assignments of
error are without merit.

{140} In his third assignment of error, appellant alleges that the trial court failed
to make an independent analysis of objections to the amended magistrate’s decision.

{141} Appellant’s reliance on Shull v. Shull (1999), 135 Ohio App.3d 708, for the
proposition that the trial court failed to conduct a thorough independent review of the
proceedings is misplaced. In Shull, the appellant filed a motion for modification of
parental rights and responsibilities, claiming it would be in the children’s best interest to
reside with him. Id. at 709. The magistrate issued a decision recommending that the
appellant’s motion be denied, and the trial court adopted the decision on the same date.
Id. at 710. The appellant filed a timely objection to the magistrate’s decision, requested
a transcript, and asked for additional time to elaborate on the objections. Id. The trial
court overruled the appellant’s objections because they failed to comply with Civ.R.
53(E)(3)(b). Id. On appeal, the Third District reversed and remanded the trial court’s
decision, holding that the trial court erred when it adopted the magistrate’s decision prior
to receiving the transcripts. Id. at 711.

{42} Here, in contrast to Shull, supra, the trial court reviewed the transcripts
and conducted hearings prior to adopting the initial magistrate’s decision on February
18, 2004, recommending permanent custody to appellee. Again, this court reversed
and remanded the instant case for the magistrate to discuss the factors set forth in R.C.
2151.414(D)(1) through (5). On August 6, 2004, the magistrate issued an amended
decision, which included a discussion of all of the R.C. 2151.414(D) factors. No further

hearings were necessary, thus, no additional transcripts needed to be prepared.
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Therefore, the trial court reviewed and adopted the amended magistrate’s decision on
September 16, 2004. There is no evidence that the trial court failed to conduct a
thorough independent review of the proceedings. Appellant’s third assignment of error
is without merit.

{1143} For the foregoing reasons, appellant’s assignments of error are not well-
taken. The judgment of the Ashtabula County Court of Common Pleas, Juvenile

Division, is affirmed.

DIANE V. GRENDELL, J., concurs,

WILLIAM M. O’NEILL, J., dissents with Dissenting Opinion.

WILLIAM M. O’NEILL, J., dissenting.

{1144} | respectfully dissent. The facts are compelling. A child’s life is at stake.
And emotions, by definition, are running high. There are few, if any, more compelling
legal issues to be resolved than the question of terminating parental rights in the case of
a child rape. Clearly, a parent who would rape any child, let alone their own, has
chosen to relinquish their right to have any further contact with that child. However, that
is not to say that courts, in such a high-stakes case, are relieved of their statutory
responsibility to do their job cautiously and thoroughly. The outcome, in terms of a

child’s life, requires nothing less.
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{1145} At the critical adjudicatory hearing of January 17, 2002, appellant was not
present; he was not represented by counsel; the court took no testimony; and no
exhibits or transcripts from the hearing have been presented to this court for review.
There is a reference to “Exhibit 1” in the entry, but no such exhibit is in the record. In
short, there is a declaration that the children were neglected and abused, and literally
no evidence to support that conclusion. From that date forward, the record is awash
with references to the “rape” of a child, yet, incredibly, there is no competent evidence
to support the charge. How, therefore, is this court to affirm such a holding?

{146} As stated by this court on numerous occasions, in parental termination
proceedings, “the provisions of R.C. 2151.414(D) are mandatory, and must be
scrupulously observed.™

{147} As stated by the Sixth Appellate District:

{1148} “On appeal from an order terminating parental rights, an appellate court
will not reverse the trial court’s judgment if, upon a review of the record, it determines
that the trial court had sufficient evidence to satisfy the clear and convincing standard.?
The ‘clear and convincing evidence’ standard is a higher degree of proof than the
‘preponderance of the evidence’ standard generally utilized in civil cases but is less
stringent than the ‘beyond a reasonable doubt’ standard used in criminal cases./’ An
appellate court will not substitute its own judgment for that of a trial court applying a

‘clear and convincing evidence’ standard where some competent and credible evidence

supports the trial court’s factual findings.["®

4. In re Hommes (Dec. 6, 1996), 11th Dist. No. 96-A-0017, 1996 Ohio App. LEXIS 5515, at *4.
5. In re Wise (1994), 96 Ohio App.3d 619, 626.

6. State v. Schiebel (1990), 55 Ohio St.3d 71, 74.

7.1d.; C.E. Morris Co. v. Foley Construction Co. (1978), 54 Ohio St.2d 279, syllabus.
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{149} In the instant matter, there is no evidence to review as a basis for the
critical findings by the trial court. Therefore, it is with reluctance that | would hold, as a

matter of law, it is not possible for this court to affirm that holding.

8.(Emphasis added.) Inre Andrew B., 6th Dist. No. L-01-1440, 2002-Ohio-3977, at 153.

14



{50} In these matters, the standard of review was most clearly stated by the
Supreme Court of Ohio in In re Adoption of Holcomb, where the court held:

{151} “We are compelled to add a final note regarding the presentation of
evidence and the standard of proof which must be satisfied thereby. This necessarily
impacts upon both the trial court's assessment of the evidence and the applicable
standard of review. Because cases such as these may involve the termination of
fundamental parental rights, the party petitioning for adoption has the burden of proving,
by clear and convincing evidence, that the parent failed to communicate with the child
during the requisite one-year period and that there was no justifiable cause for the
failure of communication.”® *** Furthermore, we emphasize that these allegations must
be proven by clear and convincing evidence, which requires that the proof “*** produce
in the mind of the trier of facts a firm belief or conviction as to the facts sought to be

established.™

To preclude the possibility of confusion, we reiterate that issues
regarding failure of communication and lack of justifiable cause are questions of fact for
the probate court. Once the clear and convincing standard has been met to the
satisfaction of the probate court, the reviewing court must examine the record and
determine if the trier of fact had sufficient evidence before it to satisfy this burden
of proof.'¥ The determination of the probate court should not be overturned unless it

is unsupported by clear and convincing evidence.”?

9.In re Adoption of Anthony (1982), 5 Ohio App.3d 60; In re Adoption of Hupp (1982), 9 Ohio App.3d 128;
cf. R.C. 2151.35.

10.Cross v. Ledford (1954), 161 Ohio St. 469, paragraph three of the syllabus.

11.1d.

12.(Italicized emphasis in original, bolded emphasis added.) In re Adoption of Holcomb (1985), 18 Ohio
St.3d 361, 368.
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{1152} It is clear in this matter that the evidentiary standard required by the
Supreme Court of Ohio has not been met.

{1153} In conclusion, | feel further compelled to comment on the matrix that has
been created by the Ohio General Assembly in these cases involving the termination of
parental rights. | commend the trial court and its magistrate for wading through the
myriad of findings required in this matter, but remain troubled particularly by the
statutory emphasis placed upon the fact the natural father was “incarcerated” for a
crime relating to the child. Obviously the term “incarcerated” has now taken on new
meaning, as courts attempt to discern the legislature’s intent in drafting R.C.
2151.414(E)(5). Has the term “incarcerated” now become synonymous with
“convicted”? The due process implications of such a holding clearly demonstrate a
fundamental weakness with this law.

{154} If this father has raped his daughter; has been convicted of that crime; and
based upon that conviction loses his parental rights, then, clearly, justice has been done

herein. The record before this court, however, answers none of those questions.
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