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{111} Appellant, Ethel Peck, appeals the September 23, 2003 judgment entry in
which the Lake County Court of Common Pleas, Probate Division, issued a nunc pro
tunc entry clarifying its June 21, 2002 entry by indicating that there was clear and
convincing evidence that as of May 10, 2002, Donald I. Peck (“Peck”) was incompetent
and required the assistance of a guardian for his person and estate.

{12} An application for the appointment of a guardian was filed with the trial
court on February 12, 2002, regarding Peck. Appellee, Russell J. Meraglio, was

appointed the emergency guardian on April 15, 2002. After a hearing on May 10, 2002,



the magistrate issued a May 22, 2002 decision recommending that Peck be found
incompetent. The trial court issued a judgment entry on June 21, 2002, adopting the
magistrate’s decision finding that Peck was incompetent and appointing appellee as the
guardian of the person and estate of Peck. Eleven days before this entry, on June 10,
2002, Peck married appellant in Pennsylvania.! On August 11, 2003, appellant’s
attorney filed a limited entry of appearance on behalf of appellant.? On September 23,
2003, the trial court issued a nunc pro tunc entry to clarify that “at least as of the date of
the May 10 hearing, there was clear and convincing evidence that [Peck] was
incompetent and required the assistance of a guardian of the person and estate.”
Appellant timely filed the instant appeal and now presents a single assignment of error
for our review:

{113} “Whether the trial court erred to the prejudice of [appellant] when it issued
its nunc pro tunc entry of September 23, 2003 which substantively changed the trial
court’s previous order.”

{14} Preliminarily, we note that appellant filed a motion to vacate the nunc pro
tunc entry on October 8, 2003. However, on November 5, 2003, appellant filed a
motion to stay proceedings pending this appeal, which the trial court granted. While on
appeal, appellee filed a motion to dismiss due to lack of standing. We determined that

appellant had standing and overruled appellee’s motion to dismiss because appellant

1. Appellant stated that she was asserting that the incompetency commenced on June 21, 2002, and not
before as the judgment entry was silent as to the commencement of the incompetency.

2. We note that appellant refers to several facts from a complaint to annul her marriage to Peck that was
allegedly filed by appellee as Peck’s guardian in 2003, in the Lake County Court of Common Pleas,
Domestic Relations Division. However, that case is not currently before us and the record from that
matter is not contained in this matter. Hence, based on the record before us, we are unable to verify the
facts appellant sets forth in her brief.



had “demonstrated not only a strong present interest in the subject matter of this
litigation, but, also, the possibility of tremendous prejudice.”

{5} Under her sole assignment of error, appellant alleges that the trial court
erred in issuing its September 23, 2003 nunc pro tunc order, which was a substantive
change that increased the time period of Peck’s incompetency.

{16} The purpose of a nunc pro tunc order is to have the court’s judgment
reflect its true action. The power to enter a judgment nunc pro tunc is restricted to
placing on the record evidence of judicial action which has actually been taken. Roth v.
Roth (1989), 65 Ohio App.3d 768, paragraph one of the syllabus. A nunc pro tunc
judgment cannot be used to change a prior judgment entry unless the earlier entry did
not reflect what was actually decided by the court. Id. at 771. Nunc pro tunc judgments
are employed to make the record speak the truth, and the function of such entries is the
correction of judgments rendered, to the extent that they fail to record, or improperly
record the judgment rendered by the court. State v. Coleman (1959), 110 Ohio App.
475, 478-79. Thus, nunc pro tunc entries correct judicial errors, but are limited in proper
use to reflecting what the court actually decided, not what the court should have
decided or intended to decide. State ex rel. Litty v. Leskovyansky (1996), 77 Ohio St.3d
97, 100; State ex rel. Fogle v. Steiner (1995), 74 Ohio St.3d 158, 163-164.

{7} A nunc pro tunc judgment, in other words, is to be employed to correct
clerical errors only. Through a nunc pro tunc order, the trial court may make a prior
entry reflect its true judgment as long as the amendment does not alter the substance of
the previous decision.

{118} Here, although the trial court omitted the commencement date of Peck’s

incompetency in its June 21, 2002 judgment entry, it adopted the magistrate’s findings



from the May 10, 2002 hearing. In its June 21 entry, the trial court adopted the entire
magistrate’s decision with no modifications. Further, no additional testimony was taken
between the time the magistrate conducted its May 10 hearing and the date the trial
court issued its decision to show that Peck was incompetent on a different day.
Therefore, the trial court was correcting an omission when it issued the September 23,
2003 nunc pro tunc entry to clarify the commencement date of Peck’s incompetency. In
our view, this change did not alter the substance of the June 21 decision. As such, the
nunc pro tunc order was the proper vehicle for effectuating such a clarification. The
court simply clarified that as of the May 10, 2002 hearing, when the magistrate heard
the evidence, Peck was incompetent.

{19} Moreover, “nunc pro tunc entries do not change the substance of the
previous orders which reassigned the case from one judge to another due to recusal.”
See Doe v. Catholic Diocese of Cleveland, 158 Ohio App.3d 49, 2004-Ohio-3470, 119.
Thus, a different judge may have the authority to issue a nunc pro tunc even if he or she
is not the judge that made the clerical error or omission.

{110} We note that in her brief, appellant states that “the true motivation for
opposing counsel submitting this [jJudgment [e]ntry for the [c]ourt’s approval is to attack
one of several arguments [a]ppellant is asserting in her *** [clomplaint for [a]nnulment
*** " Appellant then proceeds to refer to several other facts from the annulment action.
However, when considering any argument raised on appeal, we are limited to
considering only those matters found in the record. Volodkevich v. Volodkevich (1989),
48 Ohio App.3d 313, 314. Appellant has the duty to provide a reviewing court with a
record of the facts and evidentiary matters which are necessary to support her

assignments of error. Id. See, also, App.R. 9(B) and 10(A). In the absence of such



evidence within the record, this court must presume the regularity of the proceedings
below. Id.; Rose Chevrolet, Inc. v. Adams (1988), 36 Ohio St.3d 17, 19-20.

{111} The record before this court does not contain any stipulations or agreed
statement of facts from the domestic relations case. This court cannot simply rely on an
incomplete record. Therefore, in lieu of any stipulated facts or an App.R. 9(C)
statement, we must presume regularity of the trial court's proceedings. See, e.g.,
Knapp v. Edwards Laboratories (1980), 61 Ohio St.2d 197.

{1112} Appellant’s lone assignment of error is not well-taken. The judgment of

the Lake County Court of Common Pleas, Probate Division, is affirmed.

ROBERT A. NADER, J., Ret.,
Eleventh Appellate District,
sitting by assignment, concurs,

DIANE V. GRENDELL, J.,
dissents with Dissenting Opinion.

DIANE V. GRENDELL, J., dissents with a Dissenting Opinion.

{113} | respectfully dissent.

{114} The dispositive issue in this case is not whether the lower court could use
a nunc pro tunc order to add an effective date to its June 21, 2002 judgment entry.
Rather, the fundamental issue is whether the court below could make its June 21, 2002
judgment entry retroactive to the May 22, 2002 magistrate’s decision or the magistrate’s

May 10, 2002 hearing.



{1115} A magistrate’s decision only becomes effective when adopted by the trial
court. Civ.R. 53(E)(4)(a); In re Smith, 11th Dist. No. 2000-G-2321, 2001-Ohio-8753,
2001 Ohio App. LEXIS 5426, at *9 (“a magistrate’s decision becomes effective only
when adopted by a trial court”); Provchy v. Casteel (Aug. 9, 2000), 9th Dist. No. 19858,
2000 Ohio App. LEXIS 3567, at *6 (“[tjhe magistrate’s decision is only effective when
the trial court adopts it”); AAA Pipe Cleaning Corp. v. Arrow Uniform Rental, Inc. (July
22, 1999), 8th Dist. No. 74215, 1999 Ohio App. LEXIS 3381, at *4 (“Civ.R. 53[(E)(4)(a)]
states that a magistrate’s decision only becomes effective when adopted by the court”);
In re Gibbs (Mar. 13, 1998), 11th Dist. No. 97-L-067, 1998 Ohio App. LEXIS 997, at *11
(“a magistrates decision only becomes effective when adopted by the court”).?

{116} The trial court may not circumvent this rule by asserting, nunc pro tunc,
“that at least as of the date of the May 10 hearing, there was clear and convincing
evidence that Donald Peck was incompetent.” Cf. Lough v. Lough, 5th Dist. Nos.
03CA93 and 03CA104, 2005-Ohio-79, at 139 (“the Magistrate’s recommendation ***
was only a recommendation to the trial court, not an order or ruling”).

{117} In cases involving magistrates, the trial court may give the magistrate’'s
decision immediate effect by adopting the decision promptly after it is issued. Hurst v.
Liberty-Bel, Inc. (1997), 117 Ohio App.3d 138, 147 (“Civ.R. 53(E)(4)(c) *** specifically
permits a trial court to adopt a referee's decision and enter judgment without waiting the

fourteen-day period for the parties to file timely objections”); Marino v. Painter (Aug. 6,

3. ltis precisely for this reason that trial courts are empowered to issue temporary restraining orders and
preliminary injunctions--so that the status quo can be maintained until the court issues its final judgment;
Crestmont Cadillac Corp. v. General Motors Corp., 8th Dist. No. 83000, 2004-Ohio-488, at 126 (“[t]he
primary goal of preliminary injunctive relief is to preserve the status quo pending final determination of the
matter”); In re Estate of Georskey (July 20, 2001), 11th Dist. No. 2000-G-2299, 2001 Ohio App. LEXIS
3287, at *4 (“a temporary restraining order is *** employed to preserve the status quo of a case”).
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1999), 11th Dist. No. 98-T-0031, 1999 Ohio App. LEXIS 3606, at *2 n. 1 (“the trial court
was free to adopt immediately the magistrate’s decision as an order of the court”).

{1118} Although the filing of objections by a party “shall operate as an automatic
stay of execution of that judgment,” the trial court is authorized to “make an interim
order on the basis of a magistrate’s decision [not to exceed twenty-eight days from the
date of entry] *** without waiting for or ruling on timely objections by the parties where
immediate relief is justified.” Civ.R. 53(E)(4)(c). If the decisions of magistrates were
effective from the date of their issuance or the magistrate’s hearing, there would be no
need for the Civil Rules to provide that (1) “[tlhe court may adopt a magistrate’s decision
and enter judgment without waiting for timely objections by the parties,” (2) the filing of
objections stays execution of the judgment; and (3) the court may make an interim
order. Civ.R. 53(E)(4)(c). See Brown v. Cummins (1997), 120 Ohio App.3d 554, 556
(“the magistrate has no authority to find that immediate relief is justified and that his
decision is to be an interim order effective immediately[;] *** [t]his is the judge’s decision
to make”).

{1119} The Civil Rules simply do not provide for or permit a trial court to adopt a
magistrate’s decision retroactively to a prior date. To hold otherwise would either ignore
Civ.R. 53(E)(4)(a) and Civ.R. 53(E)(4)(c) or render these provisions in the Civil Rules a
complete nullity.

{120} In the present case, the trial court adopted the magistrate’s decision on
June 21, 2002. Pursuant to Civ.R. 53(E)(4)(a), June 21, 2002 is the date that the

decision became “effective.” If the lower court wanted to make its ruling effective as of

4. Prior to June 21, 2002, Peck is presumed competent. Buzzard v. Pub. Emp. Retirement System of
Ohio (2000), 139 Ohio App.3d 632, 637 (“An individual who has not been adjudicated as mentally
incompetent in a court of law is presumed to be in fact competent.”) (citation omitted). Under R.C.
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an earlier date, the magistrate should have issued recommendations sooner and the
court could have adopted the recommendations as soon as they were issued. When
objections were filed on June 4, 2002, which would have stayed execution of the
judgment, the court could have and should have issued an “interim order” adjudicating
Peck incompetent. In the absence of such actions, the magistrate’s order became
effective on June 21, 2002, and the lower court had no power or authority to declare by
judicial fiat that its June 21, 2002 judgment entry was retroactively effective “at least as
of the date of the May 10 hearing.”

{121} This court has held that “[t]he purpose of a nunc pro tunc order is to have
the judgment of the court reflect its true action. The power to enter a judgment nunc pro
tunc is restricted to placing upon the record evidence of judicial action which has
actually been taken. *** |t is not made to show what the court might or should have
decided, or intended to decide, but what it actually did decide.” Herman v. Herman
(Mar. 28, 1997), 11th Dist. No. 96-P-0194, 1997 Ohio App. LEXIS 1223, at *3, quoting
McKay v. McKay (1985), 24 Ohio App.3d 74, 75.°

{122} In the present case, the magistrate did not make any specific findings
regarding the date or length of Peck’s incompetency. The trial court’'s June 21, 2002
judgment entry is silent regarding the date or length of Peck’s incompetency. The court

cannot change this situation through its September 23, 2003 nunc pro tunc entry.

2111.02(B)(3), the probate court is also authorized to, ex parte, “issue any order it considers necessary to
prevent injury to the person or estate *** of the *** incompetent.”

5. In George v. Sullivan (C.A.6, 1990), 909 F.2d 857, the Sixth Circuit rejected the efforts of a social

security benefits claimant to amend the final date of a divorce decree through a nunc pro tunc order. Id.
at 861-862 (see, also, the cases cited therein discussing the proper purposes of nunc pro tunc orders).
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{1123} In light of Civ.R. 53(E)(4)(a) and (c) and the settled law regarding nunc pro
tunc orders, the decision of the Lake County Court of Common Pleas, Probate Division,

should be reversed.



		reporters@sconet.state.oh.us
	2005-05-02T14:03:02-0400
	Supreme Court of Ohio
	Supreme Court of Ohio
	this document is approved for posting.




