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COLLEEN MARY O’TOOLE, J. 

{¶1} Appellant, Thomas Zidow, appeals from a judgment entry of the Trumbull 

County Central Court, granting summary judgment in favor of appellee, Commercial 

Investment Associates, Inc.  For the following reasons, we reverse the judgment of the 

trial court and remand this matter for further proceedings. 
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{¶2} The record establishes the following tortured procedural history.  On April 

25, 2002, appellee filed a complaint in the Trumbull County Central Court, naming 

appellant, Rory Dean (“Rory”), and Amy Dean (“Amy”) as defendants.  Attached to the 

complaint was a loan and security agreement executed by appellee and Dean’s 

Cortland Car Corral, Inc.  Pursuant to the loan and security agreement, appellee acted 

as the lendor while Dean’s Cortland Car Corral, Inc., acted as the lendee.  Appellant, 

Rory, and Amy were named the personal guarantors of the loan, on behalf of Dean’s 

Cortland Car Corral, Inc. 

{¶3} The complaint alleged that Dean’s Cortland Car Corral, Inc.’s, default 

under the loan and security agreement resulted in damages.  Thus, appellee requested 

damages from the defendants, as personal guarantors, in the amount of $10,975.69.  

Amy filed a timely answer to appellee’s complaint.  Appellant and Rory failed to file 

answers.   

{¶4} On June 5, 2002, appellee filed a motion for summary judgment which 

only named Amy as the adverse nonmoving party.  Shortly thereafter, on June 19, 

2005, appellee filed a motion for default judgment against appellant and Rory.  In 

response, appellant filed a July 30, 2002 motion to file an answer instanter and a copy 

of his answer.  The trial court did not rule upon or respond to appellant’s motion to file 

an answer instanter. 

{¶5} A November 6, 2002 proposed judgment entry was filed by appellee.  The 

proposed judgment entry granted summary judgment against Amy, Rory, and appellant.  

However, the court did not sign the proposed judgment entry. 
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{¶6} On November 25, 2002, apparently in response to the proposed judgment 

entry, appellant filed a motion for additional time for discovery.  Appellant’s motion 

argued that additional time was necessary to obtain discovery not provided by appellee.  

Appellee responded by arguing that no additional discovery was necessary.  The 

response also contended that, during an August 2, 2002 hearing, the trial court afforded 

appellant a month to support any arguments regarding the amount due and owing. 

{¶7} On January 28, 2003, the court issued a judgment entry granting 

appellee’s summary judgment against only appellant and Rory.  The court’s entry stated 

as follows: 

{¶8} “The court has been hesitant to award summary judgment as prayed for, 

as [appellant] has suggested that some payments may have been made which were not 

accounted for in [appellee’s] claim for judgment.  However, none of the defendants have 

provided the court with any documentation of any such payments.  The defendants 

cannot remain silent in the face of plaintiff’s summary judgment motion, and the court 

cannot delay its decision further.” 

{¶9} Thus, the court awarded appellee damages in the amount of $10,975.69. 

{¶10} On February 25, 2003, appellee filed a motion requesting that the trial 

court issue a nunc pro tunc judgment entry which would include a grant of summary 

judgment against Amy.  On August 20, 2003, the trial court issued a nunc pro tunc 

judgment entry clarifying that appellee’s summary judgment was also awarded against 

Amy.  Accordingly, the court stated that appellant, Rory, and Amy were jointly and 

severally liable in the amount of $10,975.69.      
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{¶11} From this judgment, appellant filed a timely notice of appeal and now sets 

forth the following assignments of error:1 

{¶12} “[1.] The Trial Court erred by denying appellant’s motion under Ohio Civil 

Rule 56(F). 

{¶13} “[2.] The Trial Court erred in granting Appellee’s motion for summary 

judgment against Thomas Zidow.” 

{¶14} We will discuss appellant’s assignments of error in a consolidated fashion.  

Under his assignments of error, appellant argues that the court erred in granting 

summary judgment against him, as appellee’s motion for summary judgment only 

named Amy as the adverse nonmoving party.  As a result, appellant concludes that 

because appellee failed to file a motion for summary judgment pertaining to him 

individually, the court was precluded from entering summary judgment against him. 

{¶15} In addition, appellant argues that the court failed to notify him that the 

motion for default judgment was being converted to a motion for summary judgment or 

that he had one month to oppose the converted summary judgment.  Moreover, 

appellant contends that the court had no authority to covert a motion for default 

judgment to a motion for summary judgment.  

{¶16} Appellee counters by arguing that during the August 2, 2002 hearing, the 

trial court converted the default judgment against appellant to a motion for summary 

judgment.  Also, appellee maintains that during the hearing, the court allowed appellant 

to respond to the converted motion for summary judgment by August 30, 2002. 

                                                           
1. This matter’s extensive procedural history continued on appeal.  Ultimately, however, we determined 
that the trial court’s failure to properly serve the August 20, 2003 judgment entry allowed appellant to 
appeal from such entry. 
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{¶17} The record before us is replete with deficiencies.  Namely, the court failed 

to reference or memorialize the August 2, 2002 hearing in any of its judgment entries.  It 

is well-established that a lower court speaks only through its journal or judgment entries.  

See, e.g., Zeefe v. Zeefe (1998), 125 Ohio App.3d 600, 611; Green v. S. Cent. 

Ambulance Dist. (1997), 118 Ohio App.3d 24, 28.  Accordingly, there is no evidence 

that the trial court notified appellant that appellee’s motion for default judgment was 

being converted to a motion for summary judgment and that appellant had one month to 

support any arguments opposing the newly converted motion for summary judgment.  

Furthermore, there is no evidence that appellee made an oral motion for summary 

judgment against appellant.   

{¶18} This is further exacerbated by the court’s failure to respond or rule upon 

appellant’s motion to file an answer instanter.  When a trial court fails to rule upon a 

motion, the reviewing court will presume that the trial court overruled the motion.  Karlen 

v. Carfangia (June 1, 2001), 11th Dist. No. 2000-T-0081, 2001 Ohio App. LEXIS 2481, 

at 9.  Based upon this presumption, the trial court denied appellant’s motion to file an 

answer instanter.  Apparently, appellant has yet to answer the complaint.  Thus, 

appellee’s claim that the court converted the motion for default judgment is placed in 

question as the absence of an answer would require default judgment rather than 

summary judgment.   

{¶19} That being said, we are unaware of any authority under the Ohio Rules of 

Civil Procedure or common law which would allow the court to convert a motion for 

default judgment into a motion for summary judgment.   
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{¶20} Appellee cites to Tandem Staffing v. ABC Automation Packing, Inc. (June 

7, 2000), 9th Dist. No. 19774, 2000 Ohio App. LEXIS 2366, in support of his contention 

that the trial court properly converted the motion for default judgment to a motion for 

summary judgment.  However, Tandem Staffing is distinguishable from the case at bar.  

In Tandem Staffing, the court converted a motion to dismiss to a motion for summary 

judgment.  There is express authority under Ohio law which allows a trial court to 

convert a motion to dismiss to a motion for summary judgment.  See, e.g., Civ.R. 12(B); 

Dietlebach v. Ohio Edison Co., 11th Dist. No. 2004-T-0062, 2005-Ohio-4902; Altier v. 

Valentic, 11th Dist. No. 2003-G-2521, 2004-Ohio-5641.  Again, we are unaware of any 

authority under Ohio law which would allow the court to convert a motion for default 

judgment to a motion for summary judgment.  Thus, appellee’s reliance upon Tandem 

Staffing is misplaced. 

{¶21} Finally, appellee maintains appellant has waived any objection to the 

court’s converted motion for summary, as he failed to object to the conversion during 

the lower court proceedings.  Generally, a party’s failure to state an objection with the 

lower court prohibits that party from objecting on appeal.  McCullough Builders v. 

Waterfield Financial Corp., 11th Dist. No. 2001-L-142, 2003-Ohio-1583, at ¶10.  

However, the record fails to indicate that the court notified appellant that it was 

converting the motion for default judgment to a motion for summary judgment.  Without 

such notification, appellant was precluded from issuing a timely objection.  Therefore, 

despite the absence of an objection, appellant may object to the trial court’s conversion 

on appeal. 
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{¶22} In conclusion, the record fails to indicate that the court notified appellant 

that it was converting appellee’s motion for default judgment or that he would have one 

month to present evidence opposing the converted summary judgment.  Furthermore, 

the court had no authority to make such a conversion and the absence of an objection 

did not prohibit appellant from objecting on appeal.  Thus, the court erred in granting 

summary judgment against appellant. 

{¶23} Based upon the foregoing analysis, appellant’s first and second 

assignments of error are with merit to the limited extent indicated.  We hereby reverse 

the judgment of the trial court and remand this matter for further proceedings consistent 

with our opinion. 

 

WILLIAM M. O’NEILL, J., concurs, 

DIANE V. GRENDELL, J., dissents with Dissenting Opinion. 

 

______________________ 

 

DIANE V. GRENDELL, J., dissents with a Dissenting Opinion. 

{¶24} The majority reverses this case on the grounds that (1) the trial court 

lacked authority to convert a motion for default judgment into a motion for summary 

judgment; (2) the trial court failed to notify appellant, Thomas Zidow, that the court was 

converting the motion for default judgment into a motion for summary judgment; (3) and 

the trial court failed to notify Zidlow that he would have one month to present evidence 

contra the motion for summary judgment.  Since appellee, Commercial Investment 
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Associates, has established through uncontroverted evidence that it is entitled to 

judgment as a matter of law, the decision of the court below should be affirmed. 

{¶25} A default judgment may be entered against defendant who fails to “plead 

or otherwise defend.”  Ohio Valley Radiology Assoc. v. Ohio Valley Hosp. Assn. (1986), 

28 Ohio St.3d 118, 120, citing Civ.R. 55.  “[O]nce an answer on the merits is filed ***, 

default judgment is not proper.”  Mitchell v. Rogers (Jan. 12, 1978), 8th Dist. No. 36652, 

1978 Ohio App. LEXIS 9386, at *4, citing Coulas v. Smith (Az.1964), 395 P.2d 527, 530. 

{¶26} In contrast, a plaintiff may move for summary judgment “at any time after 

the expiration of the time permitted under these rules for a responsive motion or 

pleading by the adverse party.”  Civ.R. 56(A).  Generally, this means a plaintiff is 

entitled to move for summary judgment twenty-eight days after service of summons and 

complaint, i.e., the time a defendant is allowed to answer.  Civ.R. 12(A)(1).  It does not 

mean that an answer must be filed before a plaintiff may be granted summary judgment.  

See 1970 Staff Notes to Civ.R. 56 (“Under Rule 56(A) claimant may move for summary 

judgment after twenty-eight days from the commencement of the action--normal answer 

times established by Rule 12(A)(1)--or at any time after the opposing side has moved 

for summary judgment.  Thus unlike the current practice [prior to the adoption of the 

Civil Rules in 1970], there is no requirement that an answer or reply be filed to put the 

case at issue.”). 

{¶27} Therefore, the fact that Zidow has failed to answer does not “require 

default judgment rather than summary judgment.” 

{¶28} The majority also holds that “there is no evidence that [Commercial 

Investment] made an oral motion for summary judgment against [Zidlow].”  I disagree.  
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That Commercial Investment sought summary judgment against Zidlow is well-attested 

by Zidlow’s November 21, 2002 Motion for Additional Time for Discovery.  This motion, 

made “pursuant to Ohio Civil Rule 56 (F)[,] requests *** additional time in which to 

complete discovery necessary to oppose plaintiff’s motion for summary judgment.”  This 

motion further asserts that “Zidlow must seek more formal discovery from plaintiff in the 

form of interrogatories and depositions” and that, “[w]ithout this additional information 

***, defendants can not fully or adequately respond to the motion for summary judgment 

submitted by plaintiff.”  Accordingly, the record demonstrates that Zidlow was fully 

conscious that a motion for summary judgment was pending against him.2 

{¶29} The only issue before this court is whether the trial court properly granted 

summary judgment in favor of Commercial Investment.  In support of judgment, 

Commercial Investment submitted the affidavit of Jeffrey M. Dreyer, vice president and 

general manager of Commercial Investment.  Attached to Dreyer’s affidavit, were 

authenticated and certified copies of the loan and security agreement between 

Commercial Investment as “Lender” and Zidlow as “Guarantor” of the loan and the 

ledger demonstrating the loan to be in default in the amount of $10,975.65.  Pursuant to 

Civ.R. 56(C), Zidlow had fourteen days in which to respond to Commercial Investment’s 

motion.  In the present case, Zidlow was given over two months to respond.  As the trial 

court noted in its entry granting judgment, it was “hesitant to award summary judgment 

*** as Zidlow *** has suggested that some payments may have been made ***.  

However, none of the defendants have provided the court with any documentation of 

                                                           
2.  Zidlow never propounded “more formal discovery” to Commercial Investment and the trial court never 
ruled on Zidlow’s Civ.R. 56(F) motion.  Two months passed, however, before the trial court granted 
summary judgment, during which time Zidlow took no action to obtain discovery or to submit any 
evidence to the court in opposition to summary judgment.  We also note that Commercial Investment 
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any such payments.  The defendants cannot remain silent in the face of plaintiff’s  

 

summary judgment motion, and the court cannot delay its decision further.” 

{¶30} For the foregoing reasons, Commercial Investment was entitled to 

judgment as a matter of law and the trial court did not err in awarding judgment.  

Accordingly, I respectfully dissent. 

 
 

 

 

 

 

                                                                                                                                                                                           
responded to Zidlow’s Civ.R. 56(F) motion by voluntarily filing with the court discovery materials 
previously given to defendant Amy Dean. 
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