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DIANE V. GRENDELL, J.

{11} Defendant-appellant, Peter DiNunzio, Sr., appeals the judgment entry of
the Lake County Court of Common Pleas, Domestic Relations Division, overruling his
objections to a magistrate’s decision determining Peter’'s arrearage of spousal support.
For the following reasons, we affirm the decision of the court below.

{12} The current proceedings arise out of a complaint for divorce, filed by

plaintiff-appellee, Ellen DiNunzio, on November 22, 2002.



{13} The matter was tried before a magistrate. On July 19, 2005, the domestic
relations court adopted the magistrate’s decision and granted the divorce.

{114} Peter appealed the decision to this court, which affirmed the domestic
relations court on July 28, 2006. See DiNunzio v. DiNunzio, 11th Dist. No. 2005-L-124,
2006-0hi0-3888 (containing a more detailed procedural history of this case).

{15} On September 13, 2005, Peter filed a Motion to Show Cause against Ellen
for failing to deliver certain personal property awarded to Peter and his sons in the
divorce decree. On October 13, 2005, Ellen filed a Motion to Show Cause (Non-
payment of Spousal Support). On January 30, 2006, a hearing was held on these, and
other, motions before the magistrate.

{16} On February 3, 2006, the magistrate issued a decision providing, in
relevant part, that Peter “was ordered to pay to [Ellen] the sum of $480.00 per month as
and for spousal support and, as of March 1, 2006, [Peter] will be $3,623.00 in arrears on
his spousal support.” The magistrate also stated: “By agreement, [Ellen] will place
[Peter and son’s] clothing on the front porch at the Angeline Circle property for pick-up
by [Peter and sons] at 10:00 a.m. on Saturday, March 1, 2006.”

{17} Peter filed objections to both of these aspects of the magistrate’s decision,
arguing that the calculation of monthly spousal support and arrearage was in error and
that the agreed upon date for picking up the clothing was Saturday, February 4, 2006.

{118} No transcript of the January 30, 2006 hearing was filed.

{19} On May 9, 2006, the domestic relations court overruled Peter’s objections
and adopted the magistrate’s decision, stating that, “absent a transcript of the

proceeding before the Magistrate, the facts are as determined by the magistrate.”



{110} Peter timely appeals and raises the following assignments of error:

{111} “[1.] The trial court and magistrate erred to the prejudice of the Appellant-
Husband by finding that Appellant-Husband is ordered to pay Appellee-Wife $483.00
per month as and for spousal support and that Appellant-Husband is in arrears
$3,623.00 as of March 1, 2006.

{1112} “[2.] The trial court and magistrate erred to the prejudice of the Appellants
by determining Saturday, 1 March 2006 to be the date upon which Appellants may pick-
up personal belongings from the Angeline Circle home.”

{113} Under the first assignment of error, Peter argues the determination of his
monthly spousal support obligation, and, thus, the amount of arrearage, is the result of a
simple miscalculation. The decree of divorce provided that Ellen was to receive as
spousal support “one half (%2) of the difference between her monthly Social Security
payment and husband’s Social Security Disability payment.” According to Peter, Ellen
receives $626.00 per month in social security benefits and Peter receives $1,262.00 per
month. The parties’ total benefits are $1,888.00, half of which is $944.00. The
difference between this figure and Ellen’s monthly social security is $318.00, not the
$483.00 as found by the magistrate.

{1114} In a matter referred to a magistrate, “[a] party may file written objections to
a magistrate's decision within fourteen days of the filing of the decision.” Ohio Civ.R.
53(D)(3)(b)()). “An objection to a factual finding, whether or not specifically designated
as a finding of fact under Civ. R. 53(D)(3)(a)(ii), shall be supported by a transcript of all
the evidence submitted to the magistrate relevant to that finding or an affidavit of that

evidence if a transcript is not available.” Civ.R. 53(D)(3)(b)(iii).



{115} “Except for a claim of plain error, a party shall not assign as error on
appeal the court’'s adoption of any factual finding or legal conclusion ***, unless the
party has objected to that finding or conclusion as required by Civ.R. 53(D)(3)(b).” Ohio
Civ.R. 53(D)(3)(b)(iv). See D.A.N. Joint Venture Ill, L.P. v. Armstrong, 11th Dist. No.
2006-L-089, 2007-Ohio-898, at f21.

{1116} This court has held that, “[wlhen an objecting party fails to submit the
necessary transcript or affidavit, from the referee's hearing to the trial court, the scope of
a trial court's review of the factual findings in a report is limited to determining whether
those findings are sufficient to support the referee's ultimate factual findings and the
conclusions of law.” Roberts v. Payton (1995), 105 Ohio App.3d 597, 600. An
appellate court will only reverse the trial court’'s adoption of a magistrate’s decision
under such circumstances where “plain error” is demonstrated. “Plain error” is often
construed to encompass “error[s] of law or other defect[s] evident on the face of the
magistrate’s decision,” which prohibit the adoption of a magistrate’s decision even in the
absence of objections. Ohio Civ.R. 53(D)(4)(c); cf. In re Clowtis, 11th Dist. Nos. 2006-
L-042 and 2006-L-043, 2006-Ohio-6868, 113 (citations omitted).

{1117} In the present case, Peter, by not filing a transcript of the proceedings
before the magistrate as required by Civ.R. 53(D)(3)(b), has failed to properly object
and so has waived his right to raise the issue of the magistrate’s factual findings on
appeal. Civ.R. 53(D)(3)(b)(iv).

{118} Peter argues, however, that a transcript is not necessary because the
error is demonstrated “through common sense and mathematical review of the trial

court's own Judgment Entry of Divorce.” We disagree. The alleged miscalculation is



premised on the factual determinations that Ellen’s social security benefits are $626.00
per month and that Peter’'s are $1,262.00 per month. There is no evidence before this
court as to what figures or calculations the magistrate relied upon at the January 30,
2006 hearing to calculate the monthly support obligation or the total arrearage. In the
absence of a transcript or affidavit or other evidentiary submission, we must presume
the regularity of the trial court’s proceedings, including factual determinations, as well as
the validity of its judgment. Lambert v. Lambert, 11th Dist. No. 2004-P-0057, 2005-
Ohio-2259, at 118 (“[s]ince there was no transcript of the hearing or some other
acceptable alternative as set out in App.R. 9, appellant cannot demonstrate the claimed
error, and this court must presume the regularity of the trial court proceedings as well as
the validity of its judgment”).

{119} The first assignment of error is without merit.

{20} Under the second assignment of error, Peter argues the lower court erred
by fixing the day at which he and his sons could pick up their personal belongings from
the Angeline Circle property as March 1, 2006, rather than February 4, 2006. Peter
claims he and his sons were prejudiced by the undue delay and have still not obtained
their personal belongings.

{121} As the date for obtaining his personal belongings from the Angeline Circle
property is past, Peter's assignment of error is rendered moot. Additionally, in the
absence of a transcript or other evidence, we cannot determine the validity of Peter’s
claim that the parties had agreed to the February 4, 2006 pick-up date and must
presume regularity.

{22} The second assignment of error is without merit.



{1123} For the foregoing reasons, the judgment entry of the Lake County Court of
Common Pleas, Domestic Relations Division, adopting the magistrate’s decision

determining Peter’s arrearage and spousal support obligation, is affirmed.

WILLIAM M. O'NEILL, J., concurs,

COLLEEN MARY O'TOOLE, J., dissents with a Dissenting Opinion.

COLLEEN MARY O’'TOOLE, J., dissenting.

{1124} | respectfully dissent from the majority.

{1125} By her decision filed October 18, 2004, the magistrate determined that Mr.
Dinunzio’s pension should be divided equally between the parties, via Qualified
Domestic Relations Order. The magistrate further determined that, in order to equalize
the parties’ income, Ms. Dinunzio should receive one-half of the difference between her
Social Security payments, and Mr. Dinunzio’s Social Security disability payments. The
magistrate determined that Ms. Dinunzio received $620 per month from Social Security;
Mr. Dinunzio $1,262 per month. The magistrate determined that equalization required
Mr. Dinunzio to pay Ms. Dinunzio $321 per month.

{26} By a judgment entry filed June 3, 2005, the trial court adopted the
magistrate’s decision of October 18, 2004. The terms relative to division of the parties’
Social Security benefits were further incorporated in the trial court's judgment entry of

divorce, filed July 19, 2005.



{1127} In the decision filed February 3, 2006, underlying the instant appeal, the
magistrate concluded that Mr. Dinunzio owed Ms. Dinunzio $483 per month in support —
not the $321 set forth in the original magistrate’s decision, and incorporated in the
subsequent judgment entries of the trial court. The trial court affirmed this decision of
the magistrate, in response to Mr. Dinunzio’s objection, by the judgment entry presently
being appealed, and for the same reason the majority affirms — Mr. Dinunzio’s failure to
file a transcript or affidavit of the proceedings before the magistrate.

{1128} | agree with Mr. Dinunzio that the February 3, 2006, decision of the
magistrate, requiring him to pay $483 per month, appears to be a simple mathematical
miscalculation, the sort of error appearing on the face of the magistrate’s decision, of
which the trial court, and this court, can and should take notice, without requiring an
objecting party to go to the expense of filing a transcript or affidavit. Cf., Clowtis, at §13.
Further, it is an error of which we should take judicial notice, since it is apparent from a
study of the dockets in this matter, and the entries. See, e.g., Evid.R. 201(B); see, also,
State ex rel. Church v. Court of Common Pleas (Feb. 12, 1997), 9th Dist. No.
96CA006398, 1997 Ohio App. LEXIS 1966, at 1-2. Finally, by a judgment entry filed by
this court March 12, 2007, we ordered, sua sponte, that the record from the prior appeal
be filed with this court in this appeal. Consequently the entire record is before us; the
plain mathematical miscalculation appearing in the magistrate’s decision of February 3,
2006, and adopted by the trial court, should be corrected; and, we should proceed to
consider whether there is any support for the second assignment of error, rather than

render it moot.



		reporters@sconet.state.oh.us
	2007-05-29T10:50:30-0400
	Supreme Court of Ohio
	Supreme Court of Ohio
	this document is approved for posting.




