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DIANE V. GRENDELL, P. J.,

{11} Defendant-appellant, Christopher P. Darby, appeals the Judgment Entry
of Sentence, rendered by the Lake County Court of Common Pleas, sentencing him to
serve an eight year prison sentence for a single conviction of Aggravated Assault. For

the following reasons, we affirm the decision of the court below.



{12} On February 21, 2008, Darby was charged, by way of an Information filed
in the Lake County Court of Common Pleas, with one count of Felonious Assault, a
felony of the second degree in violation of R.C. 2903.11(A)(2). According to the
Information, “[o]n or about the 13th day of November, 2007, in the City of Willowick, ***
DARBY did knowingly cause or attempt to cause physical harm to Greg Higham, by
means of a deadly weapon, *** to-wit: a baseball/softball bat.”

{13} On March 24, 2008, Darby entered a Written Plea of Guilty to one count of
Aggravated Assault.

{4} On May 5, 2008, following a sentencing hearing, the trial court ordered
Darby to serve an eight-year term of imprisonment. Eight years is the maximum prison
term that may be imposed for a second degree felony. R.C. 2929.14(A)(2). The court
also ordered Darby to pay a financial sanction of restitution to the victim in the amount
of $610.00, and notified him of a mandatory three-year period of post release control.

{15} Darby timely appeals and raises the following assignment of error: “The
trial court erred by sentencing the defendant-appellant to the maximum term of
imprisonment.”

{16} “[A]ppellate courts must apply a two-step approach when reviewing felony
sentences. First, they must examine the sentencing court’s compliance with all
applicable rules and statutes in imposing the sentence to determine whether the
sentence is clearly and convincingly contrary to law. If this first prong is satisfied, the
trial court’s decision in imposing the term of imprisonment is reviewed under the abuse-
of-discretion standard.” State v. Kalish, __ Ohio St.3d __, 2008-Ohio-4912, at 126.

{17} The overriding purposes of felony sentencing in Ohio “are to protect the

public from future crime by the offender *** and to punish the offender.” R.C.



2929.11(A). A sentencing court “has discretion to determine the most effective way to
comply with the purposes and principles of sentencing.” R.C. 2929.12(A). “In
exercising that discretion, the court shall consider the factors set forth in divisions (B)
and (C) of this section relating to the seriousness of the conduct and the factors
provided in divisions (D) and (E) of this section relating to the likelihood of the offender’s
recidivism and, in addition, may consider any other factors that are relevant to achieving
those purposes and principles of sentencing.” R.C. 2929.12(A).

{18} Among the factors a court is required to consider, “indicating that the
offender is not likely to commit future crimes,” is whether “[p]rior to committing the
offense, the offender had led a law-abiding life for a significant number of years,” and
whether “[tlhe offender shows genuine remorse for the offense.” R.C. 2929.12(E)(3)
and (5); cf. R.C. 2929.12(D)(5) (identifying the failure to show genuine remorse as a
factor “indicating that the offender is likely to commit future crimes”).

{119} It is well-established that R.C. 2929.12(A) does not require a sentencing
court to make specific findings regarding the seriousness and recidivism factors. Kalish,
2008-0Ohio-4912, at 117 (“R.C. 2929.11 and 2929.12 *** are not fact-finding statutes”).
Ohio’s felony sentencing law only requires the trial court to “consider” the mitigating
circumstances in the exercise of its discretion. State v. Glenn, 11th Dist. No. 2003-L-
022, 2004-Ohio-2917, at Y47 (“[a] trial court is only required to consider mitigating
factors”) (emphasis sic). Thus, the Ohio Supreme Court has characterized the mandate
of R.C. 2929.12(A) as a “general judicial guide for every sentencing *** grant[ing] the
sentencing judge discretion ‘to determine the most effective way to comply with the
purposes and principles of sentencing.” State v. Foster, 109 Ohio St.3d 1, 2006-Ohio-

856, at 1136-37 (citation omitted). “It is important to note that there is no mandate for



judicial factfinding in the general guidance statutes. The court is merely to ‘consider’ the
statutory factors.” Id. at 742.

{110} Darby argues that the trial court erroneously “found” that he did not
express genuine remorse for his conduct and that the court did not give “enough weight”
to certain factors indicating that recidivism was less likely. Specifically, Darby notes that
he has maintained steady employment and has been a law-abiding member of the
community for several years.

{111} Contrary to Darby’s characterization of the trial court’s judgment, the court
did not make findings regarding his remorse or ability to live in and contribute to society.
The trial judge expressly acknowledged that, “in using my discretion to determine the
most effective way to comply with the purposes and principles of sentencing, I've
considered all relevant factors, including the seriousness factors and the recidivism
factors set forth in Revised Code 2929.12.”

{112} In explaining his actions to the court, Darby stated “it was the alcohol” and
that he thought he was defending himself. The court noted that “blaming the alcohol for
this *** doesn’t indicate much remorse.”

{113} Darby’s attorney informed the court that Darby had led a law-abiding life
since 2001, was just promoted to foreman at his employment, and has a fiancée with
whom he has a child. The court noted that, in addition to some juvenile charges, Darby
was convicted of Felonious Assault in 1996, again for attacking someone with a
baseball bat. Darby was incarcerated until 2001 followed by a year on parole. “The fact
that you committed exactly the same crime after having been to prison for five years
indicated to me that five years would not be enough. The most | can do is max you

out.



{114} There was no error in the trial court's decision to impose the maximum
sentence. The court properly considered Darby’s purported remorse as well as other
factors “indicating that the offender is likely to commit future crimes,” such as his
juvenile adjudications, history of criminal convictions, and failure to respond favorably to
sanctions previously imposed. R.C. 2929.12(D)(2) and (3). It was within the court’s
discretion to impose an eight-year sentence, regardless of whether it accepted Darby’s
show of remorse as genuine and the weight accorded the various factors. “[T]he trial
court is not obligated, in the exercise of its discretion, to give any particular weight or
consideration to any sentencing factor. Provided that the sentencing court duly
considers the appropriate sentencing factors, it has full discretion to impose a sentence
within the statutory range.” State v. Holin, 174 Ohio App.3d 1, 2007-Ohio-6255, at 134
(citations omitted); State v. Mathis, 109 Ohio St.3d 54, 2006-Ohio-855, at paragraph
three of the syllabus (“[t]rial courts have full discretion to impose a prison sentence
within the statutory range and are no longer required to make findings or give their
reasons for imposing maximum, consecutive, or more than the minimum sentences”).

{115} The sole assignment of error is without merit.

{116} The judgment of the Lake County Court of Common Pleas, sentencing

Darby to a prison term of eight years, is affrmed. Costs to be taxed against appellant.

COLLEEN MARY O'TOOLE, J., concurs,

MARY JANE TRAPP, J., concurs in judgment only with Concurring Opinion.




MARY JANE TRAPP, J., concurs in judgment only with Concurring Opinion.

{117} | concur in the judgment, but write separately in order to apply the two-
step analysis set forth recently in State v. Kalish, 2008-Ohio-4912, by the Supreme
Court of Ohio.

{118} In State v. Foster, 109 Ohio St.3d 1, 2006-Ohio-856, the Supreme Court
of Ohio, in striking down parts of Ohio’s sentencing scheme, held that the trial courts
have full discretion to impose a prison sentence within the statutory range and are no
longer required to make findings or give their reasons for imposing maximum,
consecutive, or more than the minimum sentences. Id. at paragraph seven of the
syllabus.

{119} The full discretion given to the trial court in Foster seemingly conflicts with
the clear and convincing standard referenced in R.C. 2953.08(G)(2), which governs
appellate review in sentencing matters. As a result, there was confusion among the
appellate districts as to the proper standard of review post-Foster. “Since Foster, the
courts of appeals have adopted varied standards for reviewing trial court sentencing
decisions, ranging from abuse of discretion, as in the instant case, to a standard that
considers whether the sentence is clearly contrary to law.” Kalish at 3.

{20} In Kalish, the court clarified the confusion and announced the proper
standard of review for felony sentencing after Foster. It held:

{121} “In applying Foster to the existing statutes, appellate courts must apply a
two-step approach. First, they must examine the sentencing court’s compliance with all
applicable rules and statutes in imposing the sentence to determine whether the

sentence is clearly and convincingly contrary to law. If this first prong is satisfied, the



trial court’s decision shall be reviewed under an abuse-of-discretion standard.” Id. at
13.

{122} The first prong of the analysis instructs that, “the appellate court must
ensure that the trial court has adhered to all applicable rules and statutes in imposing
the sentence. As a purely legal question, this is subject to review only to determine
whether it is clearly and convincingly contrary to law, the standard found in R.C.
2953.08(G).” Id. at 114.

{123} The court explained that the applicable statutes to be applied by a trial
court include the felony sentencing statutes R.C. 2929.11 and R.C. 2929.12, because,
unlike R.C. 2929.14, they are not fact-finding statutes. Id. at §17. Therefore, as part of
its analysis of whether the sentence is “clearly and convincingly contrary to law,” an
appellate court must ensure that the trial court considered the purposes and principles
of R.C. 2929.11 and the factors listed in R.C. 2929.12.

{124} Applying the first prong of the analysis to the underlying case, the court in
Kalish concluded that the trial court's sentence was not “clearly and convincingly
contrary to law,” because (1) the trial court “expressly stated that it considered the
purposes and principles of R.C. 2929.11, as well as the factors listed in R.C. 2929.12,”
(2) it properly applied postrelease control, and (3) the sentence was within the
permissible range. Id. at 718.

{125} If the first prong is satisfied, that is, the sentence is not “clearly and
convincingly contrary to law,” the appellate court must then engage in the second prong
of the analysis, which requires an appellate court to determine whether the trial court
abused its discretion in selecting a sentence within the permissible statutory range. Id.

at 117. The court explained the effect of R.C. 2929.11 and 2929.12 in this regard:



{126} “R.C. 2929.11 and 2929.12 *** are not fact-finding statutes like R.C.
2929.14. Instead, they serve as an overarching guide for trial judge to consider in
fashioning an appropriate sentence. In considering these statutes in light of Foster, the
trial court has full discretion to determine whether the sentence satisfies the overriding
purpose of Ohio’s sentencing structure. Moreover, R.C. 2929.12 explicitly permits trial
courts to exercise their discretion in considering whether its sentence complies with the
purposes of sentencing. It naturally follows, then, to review the actual term of
imprisonment for an abuse of discretion.” Kalish at 17.

{1127} Applying the second prong of the analysis to the underlying case, the
Supreme Court of Ohio noted that the trial court “gave careful and substantial
deliberation to the relevant statutory considerations,” and that “there is nothing in the
record to suggest the trial court's decision was unreasonable, arbitrary, or
unconscionable.” The court therefore affirmed the defendant’s sentence. Id. at 120,

{128} In Mr. Darby’'s case, the record reflects the trial court considered R.C.
2929.11 and 2929.12. The court expressly stated that “in using my discretion to
determine the most effective way to comply with the purposes and principles of
sentencing, I‘'ve considered all relevant factors, including the seriousness factors and
recidivism factors set forth in Revised Code 2929.12." Furthermore, the sentence is
within the permissible statutory range. Therefore, Mr. Darby’s sentence is not “clearly
and convincingly contrary to law.” As the first prong of Kalish is satisfied, the next step
is to review the record to determine if the trial court abused its discretion in sentencing
him.

{29} The record reflects that the trial court gave careful and substantial

deliberation to the relevant statutory considerations. Specifically, the court stressed Mr.



Darby’s failure to respond to sanctions previously imposed. It noted that in addition to
some juvenile charges, Mr. Darby had been convicted of felonious assault in 1996,
again for attacking someone with a baseball bat. He was incarcerated until 2001
followed by a year on parole. The court stated: “The fact that you committed exactly the
same crime after having been to prison for five years indicated to me that five years
would not be enough. The most | can do is max you out.” A review of the record
therefore does not reflect that the court’s decision was unreasonable, arbitrary, or

unconscionable in sentencing Mr. Darby. Therefore, its judgment should be affirmed.
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