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CYNTHIA WESTCOTT RICE, J.,

{1} This matter is before this court upon appellee’s motion to dismiss for lack
of jurisdiction filed June 12, 2009. No brief or memorandum in opposition to the motion
has been filed.

{12} In 1995, appellant was indicted on two counts of aggravated murder.
Death specifications in each count charged murder in the course of “Aggravated
Robbery and/or Aggravated Burglary (spec. 1),” R.C. 2929.04(A)(7), and murder to

escape “detection or apprehension or trial or punishment” for another offense (spec. 2),



R.C. 2929.04(A)(3). Counts Three and Four both charged aggravated robbery, and
Count Five charged aggravated burglary. All five counts included gun specifications. In
February of 1996, the trial jury found appellant guilty as charged.

{113} After the penalty hearing, the trial court accepted the jury’s
recommendation and sentenced appellant to death on Counts One and Two. Appellant
was further sentenced to consecutive prison terms for Counts Three, Four, and Five
and for the firearms specifications. The convictions and sentences were affirmed on
appeal. See State v. Noling (June 30, 1999), 11th Dist. No. 96-P-126, 1999 Ohio App.
LEXIS 3095 and State v. Noling, 98 Ohio St.3d 44, 2002-Ohio-7044.

{14} Appellant subsequently filed two petitions for post conviction relief, each of
which was denied by the trial court and affirmed on appeal. See State v. Noling, 11th
Dist. No. 98-P-0049, 2003-Ohio-5008 and State v. Noling, 11th Dist. No. 2007-P-0034,
2008-0hi0-2394, respectively.

{15} Appellant has recently filed an application for DNA testing pursuant to
R.C. 2953.71 through R.C. 2953.81 in the Portage County Court of Common Pleas. On
March 11, 2009, the trial court overruled appellant’s application. On April 10, 2009,
appellant sought leave to appeal the trial court’s decision. Pursuant to governing
statute, this court is without jurisdiction to consider appellant’s appeal.

{16} R.C. 2953.73(E)(1) provides:

{17} *“(E) A judgment and order of a court entered under division (D) of this
section is appealable only as provided in this division. If an eligible inmate submits an

application for DNA testing under section 2953.73 of the Revised Code and the court of



common pleas rejects the application under division (D) of this section, one of the
following applies:

{118} “(1) If the inmate was sentenced to death for the offense for which the
inmate claims to be an eligible inmate and is requesting DNA testing, the inmate may
seek leave of the supreme court to appeal the rejection to the supreme court. Courts of
appeals do not have jurisdiction to review any rejection if the inmate was sentenced to
death for the offense for which the inmate claims to be an eligible inmate and is
requesting DNA testing.”

{19} Appellant was sentenced to death for the offenses for which he asserts
eligibility for DNA testing. As a result, this court does not possess jurisdiction to review
the trial court’s judgment overruling his application. Appellant evidently recognized this
statutory directive subsequent to filing his original notice with this court as, on April 27,
2009, he filed his notice of appeal and memorandum in support of jurisdiction with the
Supreme Court of Ohio.

{1110} Therefore, because this court is without jurisdiction to entertain appellant’s

appeal, appellee’s motion to dismiss is granted, and the appeal is hereby dismissed.

MARY JANE TRAPP, P.J.,
DIANE V. GRENDELL, J.,

concur.



		reporters@sconet.state.oh.us
	2009-08-03T08:51:47-0400
	Supreme Court of Ohio
	Ohio Supreme Court
	this document is approved for posting.




