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FAIN, J.
{11} Defendant-Appellant Lewell Andre Carter appeals from an order denying his
motion to withdraw a guilty plea to two counts of Aggravated Robbery that was tendered and

accepted in 1999, ten years before his motion to withdraw. Carter contends that the trial court



erred by denying his motion, without a hearing, because he had been promised that he would
receive an aggregate sentence of not more than ten years, but he was sentenced to two terms of
seven years, to be served consecutively.

{112} The tria court found that Carter’s claim, unsupported by anything other than
his own, self-serving statement, is belied by the transcript of the plea hearing. We agree.
The order from which this appeal istaken is Affirmed.

I

{13} Carter was indicted in 1999 on three counts of Aggravated Robbery, with
firearm specifications, two counts of Kidnapping, with firearm specifications, and one count
of Possession of Crack Cocaine. In apleabargain, Carter pled guilty in October 1999 to two
counts of Aggravated Robbery, without firearm specifications, and all other charges, including
the firearm specifications to the two counts to which he pled guilty, were dismissed. A few
weeks later, he was sentenced to seven years on each count of Aggravated Robbery, to be
served consecutively, for an aggregate term of fourteen years.

{14} In August, 2009, amost ten years later, Carter filed a motion to withdraw his
plea. In his motion, Carter claimed that he had been promised by the trial judge that his
prison sentence would not exceed ten years. He claimed that he brought this to the attention
of the trial court at his sentencing hearing in October, 1999.

{115} Thetria court, presided over by the same judge who had accepted Carter’s plea
and imposed sentence in 1999, denied Carter’'s motion without a hearing. From the order
denying his motion to withdraw his plea, Carter appeals.
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{116} Inhisinitia brief, Carter, who is pro se, did not set forth any assignments of error.

In that brief, he questioned the trial court’s reliance, in having denied his motion, upon
transcripts of the September 24, 1999 plea hearing and the October 8, 1999 sentencing hearing.
He complained of the fact that he had never seen either transcript.

{17} By entry, we afforded Carter the opportunity to file a supplemental brief, noting
that copies of the two transcripts had been attached to the State's Answer Brief, which was
served on Carter, so that he presumably now had an opportunity to review the transcripts. Carter
filed his supplemental brief on May 17, 2011. The State filed a supplemental brief in response,
and Carter then filed areply brief to the State’ s supplemental brief.

{118} In hissupplemental brief filed May 17, 2011, Carter sets forth one assignment of
error:

{19} “THE TRIAL COURT ERRED WHEN IT FAILED TO HOLD A COMPLETE
AND IMPARTIAL HEARING ON THE MOTION TO WITHDRAW THE GUILTY PLEA.”

{110} A hearing on a motion to withdraw a guilty plea“is not required where the record,
on its face, conclusively and irrefutably contradicts the allegations in support of the withdrawal”
motion. Satev. Legree (1988), 61 Ohio App.3d. 568, 574.

{1111} Carter’s motion to withdraw his plea was predicated upon his claim that the trial
judge promised him that his aggregate sentence would not exceed ten years. The tria judge who
denied his motion was the same tria judge who had accepted his plea and imposed sentence ten
yearsearlier. Thejudge reviewed the transcript of the plea hearing, and concluded that it belies
Carter’s claim that he was promised a sentence not to exceed ten years.

{1112} We have reviewed the transcript of the plea hearing, and we agree with the trial
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court. After the essential terms of the plea agreement were recited into the record — with Carter
pleading to two counts of Aggravated Robbery, and the State dismissing all other counts and all
firearm specifications, including the firearm specifications to the two counts to which Carter was
pleading guilty — the following colloquy occurred:

{1113} “THE COURT: Isthere any other aspect to this plea negotiation, Mr. Carter, that’s
been left out?

{1 14} “THE DEFENDANT: Yes, Sit, yes, S, yes, Sir.

{1 15} “THE COURT: Have any promises of any sort been made to you?

{11 16} “THE DEFENDANT: No, sir.

{117} “THE COURT: Other than what we' ve placed in the record?

{1 18} “THE DEFENDANT: No, sir.”

{119} We do not have an audiovisual record of this exchange, so we do not know
Carter’s demeanor and tone in his first response. Because the trial judge, who has been on the
bench over twenty years, did not follow up, it may be that Carter’s demeanor and tone suggested
that he had misunderstood the question and was intending to agree that there had not been
anything left out. If the immediately following two questions and answers were not present in
the transcript, we might conclude that the record does not sufficiently belie Carter’s claim to
avoid the necessity for a hearing on his motion. But they are there, and they specifically
contradict Carter’s claim that any promise had been made to him beyond the dismissal of the
other charges and firearm specifications.

{11 20} Furthermore, the following colloquy also contradicts Carter’s claim that he was

promised a sentence not to exceed ten years:
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{121} “THE COURT: Now, the potential penalty you face on each of these two counts,
Mr. Carter, since they are both first degree felonies, that means they each carry the potential of a
fine of up to twenty thousand dollars ($20,000.00) plus court costs, restitution or other financial
sanctions and a potential prison term anywhere from three years up to 10 years.

{11 22} “Do you understand those are the potential penalties?

{11 23} “THE DEFENDANT: Yes, sir.

{11 24} “THE COURT: And if you were to receive a prison sentence, the court could run
the prison sentences concurrently meaning at the same time or consecutively meaning one on top
of the other.

{11 25} “Do you understand that?

{11 26} “THE DEFENDANT: Yes, sir.”

{11 27} Therecord of the plea hearing clearly contradicts Carter’s claim that the trial judge
promised him his sentence would not exceed ten years.

{11 28} At the sentencing hearing, for the first time, Carter complained that he thought he
was to be sentenced to ten years:

{1129} “THE COURT: * * * *

{11 30} “After considering Section 2929.12, the seriousness and recidivism factors set
forth on Page 9 of the pre-sentence investigation report, this court finds that the shortest term in
this case would demean the seriousness of this defendant’ s conduct.

{131} “THE DEFENDANT: | supposed o [sic] get 10 years.

{1132} “THE COURT: And further, court finds that the shortest term will not adequately

protect the public from future crime by this defendant.
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{11 33} “The courts [sic] finds consecutive sentences are necessary to protect the public
from crime.

{1134} “THE DEFENDANT: Thought | was getting 10 years concurrent. They was
going to be 10?

{1135} “THE COURT: And the court finds consecutive sentences are necessary to punish
the offender. The court finds that consecutive sentences are not disproportionate to the
seriousness of the offender’ s conduct and to the danger the defendant poses to the public.

{1136} “The court finds that consecutive sentences are necessary because of the
defendant’ s history of criminal conduct.

{1137} “THE DEFENDANT: What happened to the concurrent?

{11 38} “THE COURT: That the consecutive sentences are necessary to protect the public
from future crime by the offender. There was not any —

{1139} “THE DEFENDANT: That's what I'm led to believe | was supposed to get so
now it's something different.

{1140} “THE COURT: The court took your plea, Mr. Carter, and | explained to you very
clearly at the time the potential sentence in this case.

{1141} “THE DEFENDANT: Wadll, | didn't understand. That’'s like | couldn't get a
answer where the third robbery was coming from. | didn’t know what was going on.

{1142} “THE COURT: And so the court sentences you on, Count 1, aggravated robbery,
SEVEN YEARS to the Columbus Reception Center. The court sentences you on Count 2,
SEVEN YEARS to the Columbus Reception Center. | order those sentences to be run

consecutive.
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{1143} “The court advises you, Mr. Carter, that if you commit any additional crimes in
prison, the parole board administratively may add onto you sentence 15, 30, 60 or 90 days for
each additional crime up to atotal of seven additional crimesif you were to commit —

{1 44} “THE DEFENDANT: | don’t need to hear al that. I'm cool with the 14 years,
you know.”

{11 45} Obvioudly, Carter was unhappy that he did not receive a ten-year sentence, which
he thought he was “supposed to get.” But he did not clam, even at sentencing, that the trial
judge had promised him a ten-year sentence. And he did not complain about his fourteen-year
sentence, which he was “cool” with, until ten years later, when he filed the motion to withdraw
his pleathat is the subject of this appeal.

{11 46} We agree with the trial court that the record of Carter’s plea hearing contradicts
his belated clam, ten years later, that the trial judge had promised him a ten-year sentence.
Accordingly, a hearing on Carter’s motion to withdraw his pleawas not required.

{1147} Carter’s sole assignment of error isoverruled.

[l

{11 48} Carter’s sole assignment of error having been overruled, the order from which this
appeal istaken is Affirmed.
HALL and BROGAN, JJ., concur.

(Hon. James A. Brogan, retired judge from the Second District Court of Appeals, sitting by
assignment of the Chief Justice of the Supreme Court of Ohio).
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