[Cite as Frisch v. CNA Commercial Ins., 2003-Ohio-1574.]

COURT OF APPEALS
THIRD APPELLATE DISTRICT
SENECA COUNTY

NICHOLAS FRISCH, ET AL. CASE NUMBER 13-02-36
PLAINTIFFS-APPELLANTS
V. OPINION

CNA COMMERCIAL INSURANCE, ET AL.

DEFENDANTS-APPELLEES

NICHOLAS FRISCH, ET AL. CASE NUMBER 13-02-40
PLAINTIFFS-APPELLANTS
V. OPINION

CNA COMMERCIAL INSURANCE, ET AL.

DEFENDANTS-APPELLEES

CHARACTER OF PROCEEDINGS: Civil Appeals from Common Pleas
Court.

JUDGMENTS: Judgments affirmed.

DATE OF JUDGMENT ENTRIES: March 31, 2003.

ATTORNEYS:
CRAIG A. DYNES
Attorney at Law



Case Nos. 13-02-36, 13-02-40

Reg. #0000724

P.O. Box 250
Arcanum, OH 45304
For Appellants.

ATTORNEYS:

SHAW, J.

CHRISTOPHER L. LARDIERE
Attorney at Law

Reg. #0020482

88 West Mound Street
Columbus, OH 43215

For Appellants.

DAVID T. PATTERSON

Attorney at Law

Reg. #0007454

JENIFER J. MURPHY

Attorney at Law

Reg. #0070926

88 East Broad Street, Suite 1750

Columbus, OH 43215

For Appellees, Continental Casualty Company
And Continental Insurance Company.

BRIAN A. MEEKER
Attorney at Law

Reg. #0063543

CLIFFORD C. MASCH
Attorney at Law

Reg. #0015737

MICHAEL F. SCHMITZ
Attorney at Law

113 St. Clair Avenue, NE, #700
Cleveland, OH 44114

For Appellee, Travelers Property Casualty.



Case Nos. 13-02-36, 13-02-40

{11} This is an appeal from the judgments of the Seneca County Court of
Common Pleas which granted summary judgment to Defendants-Appellees
Continental Casualty Company, Continental Insurance Company and Travelers
Property Casualty Company, in a case filed by Plaintiffs-Appellants, Nicholas,
Judy and Chris Frisch (“Frisch™).

{92} On March 29, 2000, Nathaneal Heiser was driving his car with
Nicholas Frisch riding as a passenger in the front seat. The car was traveling at a
high rate of speed when Nathanael lost control of the car and the car flipped
landing on its top. Both Nathanael and Nicholas were ejected from the vehicle.
Nicholas sustained severe, sustained injuries. At the time of the accident,
Nicholas lived with his parents, Judy and Chris Frisch. Chris Frisch was
employed by Norton Manufacturing Company, Inc. which was insured by
Travelers Property Casualty Company. Judy Frisch was employed by Fostoria
Community Hospital which was insured by Continental Casualty Company.

{13} As aresult of the accident, the Frisch’s filed a complaint against
several parties including Travelers Property Casualty Company (“Travelers”),
Continental Casualty Company (“Casualty”)*, and Continental Insurance
Company (“Continental”). In their complaint, Frisch asserted that they were

entitled to collect underinsured motorist (“UIM”) coverage from Norton

! The original complaint listed CNA Commercial Insurance as Fostoria Community Hospital’s insurer.
However the name was changed to Continental Casualty Company in the amended complaint.
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Manufacturing Company’s commercial auto and umbrella policy issued by
Travelers, from Fostoria Community Hospital’s Commercial Auto Policy issued
by Casualty, and from Frisch’s Homeowner’s policy issued by Continental.
Travelers, Continental and Casualty each filed a motion for summary judgment
which the court granted.

{14} Frisch now appeals asserting three assignments of error. However,
Frisch subsequently filed in this court, a notice of dismissal of its first assignment
of error, which we grant at this time. The second and third assignments of error
read as follows, (1) “The trial court erred in failing to find that UM/UIM coverage
was available to Plaintiffs under the commercial auto policy and umbrella policy
issued by Travelers Property Casualty Company to Norton Manufacturing
Company, Inc.”(2) “The trial court erred in failing to find that UM/UIM coverage
was available to the plaintiffs under the commercial auto policy issued by
Continental Casualty Company to ‘Fostoria Hospital Association,” a corporation.”

{15} Our review of the record reveals that the trial court has thoroughly
addressed all of the relevant factual and legal issues pertaining to this appeal in its
judgment entries granting summary judgment to Travelers and Casualty.
Accordingly, upon considering the trial court’s entries and our recent decision in

Rice v. Buckeye, Logan App. No. 8-02-24, 2003 Ohio 390, we hereby adopt the
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final judgment entries of the trial court dated September 4 and September 6, 2002,
incorporated and attached hereto as exhibits A and B, as our opinion in this case.

{116} Upon motion of the appellant, the first assignment of error is
dismissed. For the reasons stated in the final judgment entries of the trial court
attached and incorporated herein as Exhibits A and B, the plaintiff’s second and
third assignments of error are overruled and the judgments of the Seneca County
Common Pleas Court are affirmed.

Judgments affirmed.

WAVLTERS and CUPP, JJ., concur.
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OPINION AND JUDGMENT ENTRY ONMOTION FOR SUMMARY
JUDGMENT OF DEFENDANT TRAVELERS INSURANCE
M <

Thts matter is before the Court on the Motion for Summazy Judgment of
Defendant Travelers Property Casualty Compa.ny [hereinafter “Travelers”] on the Second
Amended Complaint of P!amtlﬁ’s Nxcholas Fnsch Chris Frisch, and Judy Fnsch Al

aﬁfected parties.responded.to the motion. Upon, rcvztew of. ﬂlﬁ ﬁlc ‘and the Iaw the Court
makes the foﬂowmg finding in granﬂng sumimary _;udgment to Defendant Travelers

STANDARD FOR SUl\m.A.RY JUDGMENT AND EVIDENCE -
Before Summary ;udgment may be gra.nted, the Court must dc(x:rmme that ne

genuine issue as to any material fact remains to be hugated Upon revlewmg the

evidence most. strongly in favor of the party against whom the motion is made, and if it
appears from lhe evidence that reasonablc mmds can.come to but one conclusion; the

moving party is cntxﬂed to judgment as a matter of law See Ohio Rules of Civil

Procedure 56(C) (Anderson 2002)

APPENDIX B
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‘ F unher Cmi Rule 56(C) prewdes lhat summary gudgmeut 1sto be grantzed only :
~on thebasis oflhe\ plcadmgs dcposxtxons ‘answers 10 mterrogatones wntten i,
adlmssxons aﬁidawts transcnpfs of evxdcncc and written st;pulai:{ons of fact” Id The
= Court has exammed,a.ll ewdsnttary matenal for ﬁus cas& For the puzposes of t’ms motion :
thc apphcablc ewdentmy malcnal used hy the Courl oonsxsts m part, of ﬂ:lc ﬁanscnpfs
o of the deposmous of PIamtsz Nxchoias Fnsch (we Fnsch Dep ) and Defendant Nathanael :
- T. Heiser (see Heiser Dep.), and a copy of i msurancecauuacts msued to Nerson o
Manufactlmg Conxpany by Defendant ‘I‘ra'veleis speciﬁcally 2 commermal auto pohcy
‘ ‘number Y-8 1o 994G00f6 TJL—99 (see vaelerProp Cas. Co. Mot. forS J,Ex A)
[heremafter “Travelers Mot | and a commerclai umbxella policy number YSM-CUP
994GO01-0- TIL-99 (See id,EBx..B): It is upon tbls evxdence constmed most strongly
in the [non»movmg] party s favor % C1v R SG(E), and upon conccssmns madc for thc S
urpose ofthls motion for summary judgment, that the Court makes the follovnng
: recitation of the case as 1t pertams to the parhes concemed in the Defendant’s motlon and
‘ upon whxch the Couxt bases its dccrswn E L T

E STATEMENT OF THE CASE
On March 29, 2000 just about mldmght Deferndant Nathanaci T. Hexser was

: dnvmg his 1985 Chcvrolet Camaro thh tholas Frisch ndmg asa passenszker n the

front seat. (Frisch Dep. at 27,29.31; Heiser Dep at15.) The car was trave]mg ata high

: speed (id. at 30 3 1); Plaintiff Nxcholas Fnsch says it was: ttavelxng af a spccd grcatcr than
seventy-ﬁve (75) rmles per hou.r westboumd on Caunty Road226 in Hancock Comty

 Ohio near Fostoria. (Pls’ 2, Am. Comp1 at91.) Nathanael lost controi of his vehicle
after nmm.ng a stap 51gn (Ia’ at 1[ 2. ) The vehzcle ﬂ;pped and ended up onits top ina

k field -(/d.at. 13. ) Both Nathanacl and Nlcho{as were ejected from the vehxcle (Id at g
4.) At the time of Thc accident, Namanaei was a mxﬂor Qf sevemeen years and’ Nxcholas

was eighteen years old. (See Fnsch Dep at7. g
g Assocxated with i 11’1_] uries caused by t{ns aomdent, Nachoias made beth mpatxem

; and outpatrent hospital visits related t0 inj nes to his 'neck r d back. (S‘ee generalfy
- Frisch Dep at 33-40 ) He has had surgcty »aﬁ;ma two of hiS veriebrac tegether (Id.)
His n'eamwnt and rehabzirtatmn is Qontmumg (/'a’ 7. He complams of: sieepmg dﬂlﬁicuity, v
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2 loss of memory and slowed speech. -(Jd.) The graftis dlsmtegratmg and may rcqmre
further medical attention. (Jd.) He claims to have been forced 1o change his career plans
due to the injuries he has suffered. (]ci)

/ At the time of the accident Nicholyasy lived.with his pérents, Plajntiffs Chris and .
Judy Frisch, at 830 Bastwood Drive, Fostoria, Ohio. (/d at93..) Plaintiff Chris Frisch,
Nicholas” father, was an employee of Norton Manufacturing Company, Inc. (See Frisch
Dep. at 94; Travelers Mot. at 1.) Norton Manufacturing Company, Inc., Richard &

~ Terrell Norton individually, and several dﬂier corporations were the named insured under
two insurance policies issued by the Travelers® commercial auto policy number Y-81¢-
994G0010-TIL-99 (See Travelers’ Mot., at 1, BEx A) and umbrella policy number YSM-

o - CUP-994G001-0-TIL-99. (See Travelers’ Mot. at 1, Bx 'B.) “Both pohcles were issued
*for the period from 7/1/99 to 7/1/00.™ (Travelers’ Mot. at 1.Ex. A, Ex B. ) Thus it was
in effect at the time of the March 29, 2000 accident.
' Nicholas, his mother, Plaintiff Judy Frisch, and father Plaintiff Chris Frisch filed

* this suit against Traveler’s Insuranoe anofher insurance carrier, and Nathanael and Dawd
Heéiser. In addmon, the Fnsch Plaintiffs included their homeowners® msurance carrier
and several other individuals, each of whom have been subsequently dismissed by gram‘s

of summaq' judgment.

ARGUIVIENTS.
The issues at hand are whether the Plaintiffs are insured under the Travelers.

policy issued t6 Norton Manufacturmg and whether they are entitled to.compensation for
damagcs derived from the March 29, 2000 accident. Piamtxffs argue that “at-all times
apphcable hereto, Plaintiff Nicholas Frisch was insured with Defendant Travelers ,
Property Casualty by virtue of Plamuff Chris Frisch’s empioymcnt wn‘.h Norton
Manufacturing, Inc. in Fostoria, Ohio.” (Pls” 2™ Am. Compl., at § 16 ) Plamnffs
attached poruons” of the Travelers policy to the complaint. (See.id ; see also Pls’ Mem.
Contra to Travelers Prop: Cas. Co.’s Mot. for S. I.'at 5.) [hereinafter “Pls’ Mem. Contra™]
“In support of 1hexr motion for summary judgment, Defendant Travelers attached as

exhibits the apphcablc insurance pol1<:1es (See Travelers” Mot.)
Citing va;l Ruie SG(E) Plaintiffs argue that the copies of the policies attached to
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Travelers motion “are not penmssmie evxdcnce wzihm the definition . of the rule.

fPls Mem. ‘Contra at 5 ) Plamtrffs point out ‘that the Defendants place their enme
Summary Judgment argmcnt on. the two insurancé contracts attached to the
Defendant’s motion. (l'd) “Without an affidavit authentxcaimg the policy . ... the policy
and endorsement: a.tia.ched o Dcfendaut’s Motion for Summary I udgment as Exhibits .

- ; {do not] “merit any consxdemnou i Were the Court to- aocept this: request, there
would be no contraot to m’terpret The contracts attached to Plaintiffs’ 2** Amended

Complaint should rightly be rejected from oonsxderauon as weII it has none of the

. authent;catmg affidavits the Plamtlﬁ% insist Defendants must provxde The Plamtxﬂ‘s
“too; rest much of their argument upon mterpreta;twn of the contracts they wish the Coun

to lgnore P ;
The Plamtzﬁ?s correctly assert le Rule 56(E) “Supportmg and opposing -
afﬁdawts shall be made on personal knowledge, sha]l set forth such facts as would be
admissible in cvxdence and shali show afﬁ.rmatxvely that the affiant is competent to .
testify to the matters. sﬂs.tedm the af’ﬁdamt > (d, quotmg Ohio. vat R 56(E), Andersorj,

\2002.) Without a- contraxzt to. mterpret and given that the Defcndant has smpulatcd, for the

purposes of their motion, to the facts sunoundmg the aceldent and the. related injuries,
the Plaintiff would be leﬁ‘ W1th only their pleadmgs in their 2 Amcnded Complmnt A

" further reading of Rule 56(E) says:

When a motion for summary Judgment is made and supported as
provided in' tlus rule, an adverse party may not rest upon the mere * -

: allegatzons or demals of the party’s pleadzngs but the party’s response S
by affidavit or as otherwzse prowded in this rule, must set forth specific
facts showing that thers is a germme issue for trial, If the paﬂy does not
S0 responcL summary judgment 1f appropnate shall be entered against

the party,

CivR 56(13) (emphasis added} Wxthout thc msurance contracts, there would be no

ewdenoe that there were any ins urance comracts except ‘that Travelers has so admitted. -

‘ (SeeAns of Travelers Prop. Cas. to 2”‘JI Aiend. Compl. al{3; Travelers’ Moi atl)
P- D

Plamtdfs iament that the contracts attached to the Dcfendant ’s motion do not

provide “answers to” some of their questions or enough information” for them to.tell if
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’ endorsements are vahd and~so en ( ?ee Pls Mot Contra1 ai 5-6.) Piamuffs have nelther
provrded the Court with emdence of any request. for documents nor petitioned the Court
to compel production of alleged lacking mforma,tlon All parﬂes have had ample
opportunity to make Umely submrssmns in"support of every motton made to this Court.

* Thus, for the purposes of this motion, the Court considers the languaé,e contained in -

k insurance contracts issued to Norton Manufacturing Cempany by Travelers, speciﬁcally,
the oommercxal auto policy nurnber’ Y-810-994G0010- “TIL-99 (see Travelers® Mot Ex. -
A} and the commercml umbrella policy mm:{ber YSM~CUP 994G001-0-TH-99 (See id,
Ex B)as alleged by and attached to the Plamuffs 2™ Amended Complaint (see Pls” 2™
Amend. Compl.) and admitted to by this defendant (see Ans. of Travelers Prop. Cas. to
2™ Amend Compl., 13.) and attached to their lﬁetien for summary judgment (sce

. Ti’avelers’ Mot, E};~A, Ex: B;). g B =

BACKGROUND AND LEGAL BISTORY )
The Plaintiffs have the.burden of proving thaithey are insureds under the -
Travelers thClCS 1ssued 16-Norton-Manufacturing, Inc. They hang their: argument en-

- the decxsmn of the Ohio Supreme Court in éwztd’omzer v. Liberty Mutual Fire dns. Co.,
85 Ohio St.3d 660 (1999) In Scotr- Ponizer, the Ohio Suprcme Court was faced with the
issue of whether the employee of 2 corporate msured quahﬁed as an “insured” under two

- policies of i msurance issued by the defendant—msurers The decedent was' dnvmg his -
wife’s car at the tlme of the acc1de11t, and was not engaged in any wrk—reiated actwmes ;

"

O’ne' of the policies expressly pfevided UMUIM eoverage while the other did not.
In addition, the one with the coverage did not containa scope of employment”
exception wl:ule the policy without express. coverage did include this exception. J/d The
pohcy containing the UM/UTM coverage named decedent’s empioyer asthenamed -

insured, and defined “who i is an instred” as

i 21 You.
2. - Ifyouare an individual, any fan:uly member
3. Aﬁyone else ocou.pymg a c.overed auto or a temporary subsutuie

for a covered auto . [and]

10
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4, ’ Anyone for damagcs hc or shc is entitled to recover because of

' ‘bodily injury sustained by another msurcd i
Id a1663. The defendant i msurancc company argued that “you” referred to the named
msured, in other words to the mrporat:on Thus,; ﬂmy asserted, the decedent dld not

' quahfy as-an insured under the pohcy : ‘

' . The Court agreed with the plamnff’s assertxon that the policy language was
ambIguous and reasonably susceptlble to the dete:mmauon that, as an employee of the
namcd insured, the decedent was also an. msured under the pohcy The Com't concluded

that: e .
It would be hon‘sensica[ to limit protection solely to-the corporato enﬁty
e smce the coxpora,uon, itself, cannon occupy an automobile; suffer bodily

‘ injury or death, or operate a motor vehicle. Hcre naming the corpora.uon
as the insured is meamngless unless the coverage extends to ‘some person
or persons - mcludmg to the . corporatlon S employecs :

Id. at 664, The Court therefore construed the policy against the insurer and held that the
decedent was insured by the policy at the tlme of the accident because there wasno
contractual language restricting ooverage to employees who were acting within the scope

’ of their employmcm On the authority of Scotl Ponlzer the Ohio Suprcm.c Coixrt.

: extended similar coverage to-minor- chﬂdten of employees where they are injured 1 inan
automobilé-accident by a non—employcs Whﬂe -riding ina non-covered veh;cle a.nd whose:

. injuries were not related to the corporatvon s busmess See Ezawa v, Ymda F ire &
Marine Ins. Co 86 Ohio St3d 557(1999). : " Travelers

) argues that the present case is dts’anguxshable from the combined effect of Scott-Pontzer
and Ezawa because its pohcy “extcnd{s} coverage to certam specified mdmdual natural
vpersons ™ @s opposed to Scotz‘ Pontzer where the coverage extends only to the pamed-
corporanon. {Travelers’ Mot. at 2) In‘adchtxon, their policy “include[s] UIV_I[UHVI . .
coverage within the umbrel-lé ooverago +:..” which is opposite to the situaﬁo;x in Scott-
Pontzer where the “coverage was imposed by opé'ration of law and thus ‘without the
benefit of any contract lanﬂuabe ks {dy Accordmgly, the claims of “thc teenage son of
an employee of the msured who was m_; jured 1 in an accident havmg no rclauonsm D

whatsoever 1o hiS father s enlpl())ment” should niot be covered. (ld)

11
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‘ Cofrespbndingly, the Plaintiffs counter by insisting that “fi]nsuring specific
individuals, in addition to the corporatron does not make Scott-Pontzer mapphcab!c
e (Pls’ Mem. Contra’at I, cmphaszs in ongmal ) Citing unreported cases, 1a:g<:1y trial
court decisions, from.courts outside Ohio’s Third Appellate District, the. Plaintiffs argue
that sxmply Listing mdmduais in addmoai io the oorpora.tmn does not removc the Scoul-

Pontzer ambxguxty

y ANALYSIS e , : .
. ; 'Pléimiﬂié citelthﬂée'cases emanaung from two separéte-Ohio‘couﬁs"of appeal
supportmg their position that hstmg specific individuals does mot remove’ ‘the Scott-
i Porlzer ambiguity (See Pls. Mem. Contra at 1-2.) They list two from of the Second
Appellate District, Still v. Indiana Ins. ‘Co., 2002 Ohio App. LEX(S 1122 (2002) and
Shropshire v. EMC/Hamilton Mut. Ins. Co., 2001 Ohio App. LEXIS 4493 (2001) cert.
denied, 94 Ohio St3d 1452 (2002) The latter does not serve the purpose desired by the
plambﬁs it speczﬁcaﬂy was not decided on whether nammg individuals as well as'the
corporation escaped Scoti-Porizer or not. ‘Thgz court there said, “[wle need not decide the
effect of those differences on the issues before us ... * 12, at *9. The former said that
mc]udmg mdxwduals did not dlstlngu:sh the case “in that the ambiguity still emsts i
Sm’/ 2002 Ohio App. LEXIS 1122 at *7 Still 'was appealed to the Ohio Supremc Court
but without opmlon has been_subsequently d.xsmlssed upon.petition of the  appellant. See
Stillv: Indiana Ins, C 0., 95 Ohio St.3d 1493 (2002). Plamt(ffsmtc a case from the Fifth
Appellate District as an additional authority i in support of their posmen, “Burkea‘ V.CNA
Insurance, 2000 Ohio App LEXIS 894.” No such case exists. The Court must assume ‘
Plaintiffs meant to cxtc Burkhart v. CNA Ins. Co., 2002 Ohio. App. LEXIS 894 (2002).
Burkhare fainitains that the Scott—Pon(zezf ambiguity remaias even if individuals are also
listed in the policy as insureds. None of these cases have any precedential value for this
Court. At best they oau bé used pcrsuésively The persuasive value is dlmmxshed, when
- " they are cited to represem more than they actual}y do asin Sizropslzzre v
Plaintiffs’ disagree with Traveiers’ “bold asscmon that a mayomy of trial courts
that have considered”. . . [the] issue’ have found that adding: speczﬁc individuals cures - -
the ‘you is yambig‘uou’s’ OQjcction. .7 (Pls” Mem, Con{:rA at 1.)(qqoting Tré%feicrs’ Mot, ~

12
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at5) In attempt to dcnﬁonsﬁate thai Oyﬁfok“éouryt_ks_ are continuing this trend,” (P}s’ Mem.
Contra at 6. .) they cite cases from ‘th‘c oomm‘oﬁy pleas oéurts of Lucus: Cou’ntyro'f' the Sixth
District; Franle County of the Tenth District, Lake County of the Eleventh District, and
a Fifth Dlsmct Common Pleas Court from Stark County See Kasson v. Goodman, . Lucas
C. P. No C100- 1682, unreported (Sept. 21, 2001)' It aylor v. Universal Underwriters Ins. ‘
‘ C’o., Franle CP: No 00CVHO07-6409, unreported, (July 10 2001); Miller v. The

Hartford, Lake C P No OOCVOO 1234, unreported, (June 14 2001); Rzmel W Clzube

- Group of Ins. Co., Stark No 1999CV02413 uurcportcd (Oct 31, 2000)

- Though Kasson holds that tﬁc amb:gmty remains, it says that if the msuramce
contract in questzon defined “a named msured as employees of the corporation in the
scope of their employment, Of. anyone ega human bemg, that operates a covered
vehicle” the amblgmty may disappear. Kassor, Lucas C. P No CIOO 1682 at 10. 'I'he
Travelers pohcy in the present case, asis ouﬂmed below goes beyond the Kasson
requirement andis easﬂy dlstmgumhcd from the other cases cited by the Plamtxffs
Howeyer, asto the particular question qf mdmduals being listed on the deda:raﬁons page

- along with corporate entities, all else b:mg equi\iélent to the Scétz‘—Pont,zer policies,
: cleaﬁy several courts have declared that the a:hbiguity in the definition of the word “you”
- still emsts ‘Plaintiffs. have demonstcaﬁed that indéed, their posu*.lon is. supported inat
Ieast two appeﬂate disfricts.and two- counnes in two other dzstncts_

On thc othier hand, Travelcrs has shown that trial courts in at least clevcn counties
(Butler; Clarmont, Ccshoc’cfm Cuyahoga, Frankim Holmes Lake; Licking, Miami, and
Summit) mcludmg our sister county of Crawford, represenung seven appeﬂate dxstncts
(2nd B’d Sﬂ‘ 86‘ 9% H“‘ and 12 )havc come to the oppos;te conciusmn Courts within

both Franklin and Lake Counties have come 10 opposxteu,concluszons. : Only the Second
Appellate Distribt seems to have entirely made u;‘ﬁ its mmd If 'theré is a “trend,” as the
Plaintiffs arghe, it would appear to run counter to thCll' assertions There appears to be
- far more cases supporting Travelers’ argumeut than that of the Piamtiffs The Couri
recognizes that it would be a monumentai task to prowde every case in every county‘ and
- by nomeans is it assumed that the foregoing list prowdcd by the parties is.
comprehsnswe I the end it-is not-a matter wluch party has found the most cases to

suppori ‘their armment none of these Cltcd have any preccdenual valuc n this Coun

13
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Travelers attempts "to_ involke the ruling of the Ohio Third Appellate Court by
claiming that Reinbolf v. Gloor, Henry App. No. 7:01-05, (3 Dist. Sept. 10, 2001 )
controls the out come in the prcscnt case. Thei insurance; policy in Reinbolt was 1ssued 1o

- a paztnershlp See id: The court he[d that naming theinsured as a sole pmprzetor wnh 2
business name and dcﬁmng the named insured as an individual created no amblguzty
4 See id. An employee of the sole propnetorsth was not insured whxle ridingasa
“passenger in a friend”s vehicle and‘whlle outside the scope of’ hxs employmcni S'ee id.

Plaintiffs rightfully claim that “Reinbolt did not involve an employee/insured that
was a éorporaﬁon without any individual i&entity asis the case here as well as in Seott-
Ponizer.” (PIs’ Mem. Contra at3.) jThéy argue that there Was no corporation and that

- “witha sole projrietoiship, the definition portion of the policy stating that the named
'msured is ‘you’is-not ambiguous but refers to an actuaL identifiable person who happens
-tobe the sole propnetor (l'd.) This Court agrees ‘with the Plaintiffs that. Reinbolt i is

k iﬁapplicabie here” becausc it does not mvolve an employe: thatisa corpora’aon, but,
‘rather an individual domg business under.a. busmess name, ' ’

At the time of the hearing on this-motion; neither party had: avalable to- them an-

epmmn that would have controlling authonty over this Cou.rt The Thlrd Appellate
“Court, however, recently held that the inclusion ofan individual among the named.
insured removed the Scott- Ponfzer ambiguity. ,See ‘Houser v. Motorists Ins. Co., No. 2~
02-02, 2002 WL‘,129977'8 (3™ Dist. June 4, 2002). In Houser, “the named inéured -
‘was not just the cor,pofation R ) majdrity, sha.rgilolder, Dan Burden, was also a
named -insured There is no ambigﬁity wifhthe’ ‘words ‘ybu’ ‘and “your’ referring to Dan
Burden Nor is there amb iguity with the words * you and your refemug to....”the
corporation. fd at*3.. :

The Plaintiffs aroue that in'the case at hand the Travelers policies are otherwise

_ similar to the policy in Scotz Pout:er and that this Court should. ﬁnd that Nicholas. Fnsch .
is cntatlcd to benefits as an insured. The language in Travelers’ pohczcs do bear some
similarity to the one in Scotr-Poirtzer, but there are ovher dxfferences that furiher
distinguish it from the Scotl»]’onlaer pohcxcs Thc Travelers pohcy does deﬁne {tihe

~words “you’ and ¢ you_r [10} refer to the Named Insured in the Declarations of the policy.”
(Traveiars Mot,, Ex A, at TAOOM ) However, here the named msureds are Noron &
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' :Manufactmin g Co, Inc., . Cali Performanee Pmducls Inc. NMC Inc. Av;auon
Manufactunng Company, Inc,, and R;chard and Terreli Norton individually.
~ Plamtlffs make no attcmpt to scparatc the 1:Wo Travelcrs policies for the purpose
" offi ndmg coverage Bu‘g both pohcxes contam U"M/UTM coverage. The commercial
. auto policy cXLends UM/UIM coverabc to specxf c cmployecs namely, Richard Norton -
 and Heath Nom)n. In Scatz l’ontzer there was no such hsrmg This alone would seem fo
dlsungmsh the policy here from the pohmes n Scott Ponlzer The Seott- Pontzer court
- reeogmze[d] that msurers can draft pohcy languagc that prowdes ‘varying arrays of
o coverage to ay umber of md.mduals » Scott- .Panlwr 86 Ohlo St. 3d at 664
' . The Travelers umbrella policy is sxgmﬁcanﬂy dsz'erent from the one in Scott--
Pontzer There [MU]Mooverage was not exphmﬂy prowded, here itis. (Traveler’s -

' Mot Bx. B, at TU0020. ) In Scott- .Ponrzer the feulure to offer coverage resuited in the -
1mposzt10n of coverage by operauon of law. Since umbrella coverage for UM/UIM exists
in the preseni pohcy, thc pohcy terms govem the coverage The Travelers policy defines -

, Whmsanmsured G p iR ’ 0
: Sectxon H WHO IS AN INSURED
L Ifyouare desxgnated in the Dec!arahons page as:
' a An mdmdual yau and your spouse arg, msureds but only
. 'wx.th Tespect to. the conduct of a busmess of whlch you are

the sole owmer. '

b LA partnership: or jomt venture; you are:an msured. Your

o members, your partners and theu spouses are also

insureds, but only w1th respect to the condtict of your -

; busmess ;
c An orgamzatxon other than a partnersb.lp or jOIﬂt venture youare

_ - aninsured. oy v Ao §
2. ', Bach of the following i is also an m:sured ‘ '
a0 As respects 1he “auto hazard”:

O - Anyone usmff and © “au1to” you own, hue or bormw
mc!udl ng any person or orgamzatwn 1egaﬂy
respons1ble for such use prowded it 15 w1th vour

15
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o

ive officers, direotors ' partn‘érsf
ckholdcrs ‘operating an * ‘auto”you

or bormw whﬂe ;t is bejng used in

i Any of youre

_ employees or :

: (T ravelers Mot., E& B at. TUOOOS ) o
There 1S 710 ewdenue n the recm:d tha )
o stockho!der pazmcr ofﬁcer, dlrecto m‘; or par xpant in a joint venmrmhlp w1th Ncrtim
ik Manuﬁactmmg or any cf the othcr 'ermtrb‘s or 0 ' 'dnzls listed-on the declmhens page
E 'I‘he Camaro he was ndmg in that mght was not one of _the covered autos in exther of the
~  Travders policies issued to Nﬂrton Manuﬁantmm et al nor v '
: any way used with the | penmssmn, lcnowledge or dlrecuon of a uamed msured Therc is
1no ewdence that exther the duver N aﬂxa.nasi He;ser or Plamtlﬁ’ Judy Fnsch fit or have fit
: the  any of thc above  categories at any ume‘ Only Plamnﬂ“ Chns Fnsch can. cla.lm status‘
dcnce, and no argumsnt has been :

Volas Frisch was an employec

asa an employee but nothmg more T‘here snoe
presented, thai the late-night frehc of M. Hexse and Plamtiff tholas Fnsch had amy
connecﬁon to any busmess mteres \concem or 'purpose of Norben Manufactunng In

: short, nclﬂwr Norton Mazaufacﬁumg norits r has a.ny habﬂmy far the damages :

, resultmg ﬁa: the accxdsnt of March 29, 200@ : : S

L It is ﬂaerefore ORDERED that thk \ Travciers Pmperfty Casualty Cempzmy s
: ,Mvauon fur Summar} Jud,;ment with rcspcct to the cgmmcrmai anto and umbrella:
C pohmes Issued to Norton Manufactumu; in the maiier of’ Fnsch v CNA Commemal 5
et Insurance ot al is- GRANTED Accordmgly, Plamtzﬁfs’ motion o stay tins ruhng has -
= been rendcred moot and is therefhre I)ENDED As to ail oth*r maﬁﬁrs thls caseis

,contmucd S e e ."{, S g

o THE CLERK , P]ease furmsh a co;z‘fy;
. parties b_y reguiar u. S‘ Ma]] e

I
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" OPINION AND JUDGMENT ENTRY ON MOTION FOR SUMMARY
JUDGMENT OF DEFENDANT CONTINENTAL CASUALTY COMPANY
This matter is before the Court on'the Motion for Summary Judgmentof -
Defendant Continental Ca.sualty Company [heremaftcr “Continental”] on the Second

Amended Complaint of Plaintiffs Nicholas Fnsah .Chris Frisch, and Judy Frsch. All

affected parties mspondf:d to.the mation. Upon review of the file and.the law, thc Court
_makes.the foll owmg ﬁndmg 1n.granting summary. judgment to: Continental:
STANDARD FOR SUMMARY JUDGMENT AND: EVB)EN €K

Before smnmary Jjudgment may be granted: the Cour( must determine that no
genume issue as'to any material fact remains o be litigated. Upon reviewing the

evidence most strongly in favor of the party aga.mst whom the motion is made, and if it
appears from the evidence that reasonable minds can come to but one oonclusmn, the

moving party is enfitled to judgmcm as.a matter of law, - See Ohxo Ruies of Civil
Procedure 56(C) (Anderson 2002). :

“Further, Civil Rule - 56(C) provides ihal summary judgment is to be granted onlv

on the bas,xs of the “pleadmgg deposﬁmns answers to mtcrrogatones written

APPENDIX 4
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P

- ‘ad.xmssmns affi davns transcnpts of evzdence and written Stlpula.tlons of fact.” Ial The

~Court has ‘examined all evadenuary matcnal for this case For the purposes of 1h is motmn

the apphcablc evidentiary 1 mavanal used by the Court consmts in part, of the ﬁanscnpts

cof the depos:trons of Plamtlﬁ tholas Frisch (see Fnsch Dep.) and. Nathanael T. Heiser
(see Hctse: Dep ) anda certified copy of the insurance contract issued to- Fostona

Hospita{ Assocwtmn {heremaﬂer “Rostoria”] by Dcfendam Conﬂnenta{, spemﬁcaﬂy, the

'busmess aufo ‘policy number B 20242; 12769 (Bee: Afﬁdawt of Robert Sublet; Mot forS..

. of Def. Conﬁnental Cas. Co,Bx1 [heremafter “Contmental Mot T Itis upon the
pleadmgﬁ, admxsmon, written submlsszons “and the so[e msmance conu'act, “construed

. most strongly in the {non-mowng] party’s favor »CivR. 56(E) and upon concessions.
“made for the purpose of this motion for summary Jjudgment, that the Court makes the

foﬂovmg recitation of the case as lt pertams to the parties concemed in the Defendant’s
motion and upon which the Court bases its dccxsmn. L : k

STATEM’ENT OFTHE CASE - e
On March 29, 2000 , just about midnight, Na&mael T Hetser was dnvmg his

:1985 Chevrolct Camaro wzth Nlcholas Frisch ndmg as 2 passenger in the front seat.
- (Frisch Dep. at27,29,31; Heiser Dep. at 15.). The car was: travehng at.a high speed (..

at 30-3 1), Nicholas says it was traveling at. aspeed greaﬁer than. scventy~ﬁve (75): ml.lcs
per hous westbeuad on County Rﬂad 226 m.Hancack Coumy, Obhia, near. F@st@ua. (Pis’

2™ Am. Compl at]1.) Nattianael fost control of hlS vehlcle affer nmmng a stop szgm

({d.at§2.) The vehxc}c flipped and ended up on its top in a field. (Id at. 13 Both
Nathanael and Nicholas were ejected from the vehicle. (. at 7 4. ) At the time of the -
accident, Nathanacl wasa mmor of seventeen ywrs and Nxcholas was exg:htcen yea:s old:
(See Frisch Dep. at 7. ) ‘

Associated w1th injuries caused by ﬂus acadenL Nlcholas made both mpat;ent

and outpatiem hospital vrsus related to mjurws to his neck -and back. (S‘ee generally .

' Frisch Dep. at 33-40.) He has had surgery grafting two of his vertebrae togeﬁmr (Iai)

His treatment and rehablhtat;on 1s contmumo (id) He. complams Qf sleepmg diffi culty,‘

loss of mcmory and slowed speech. (Id) The graft is disintegrating and may require

furthex wedical attention. (Id ) He claims to have been forced to change his career plans
due to the injuries he-has suffered. {d ) : : I
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At the time of the acmdent N wholas lived Wﬂh his parents, Piamtxffs Chiis and -
Tudy Frisch, at 830 Easiwood Dnve Fostona Ohlo (Id at 93.) Plaintiff” Judy Frisch, -
Nicholas® mother, was employcd by Fostoria Community Hospital (Fostona} (See Frisch
Dep.,.at 88; Cenﬁnanta! Mot. at 2.} The named insured.i is. “Fostona Hospsr,al '
‘ Assocxanon, a corporation. (Contmcntzl Mot., Bx 1.)- The pahcy was “the first
insurance pelicy issued- by Continental: Casualty Company to Fosiona,Hosthal )
Assomaﬁcm. ” (Aff. of Robert Sublet) The policy was:ssued forthe “period-froma .
January 1 '2000to Ianuary 1;2001” and was thcreforc in aﬁect at the time of the March
+29, 2000 accident. (/d; Conﬁnenml Mot., at 2.) '
: . Nicholas, his mother Pla1nt1ff J udy Frisch, and father Plaintiff Chris Frisch filed
) -« this smt against Conﬁnental, and another « ohn Doe” instirance carrier: In addmon, the
Fnsch Plamttﬁ’s mcluded, as dcfcndauts their hamcowners insurance camer the
. insurance. carrier of Chris Prisch’s employcr and sevexal other mdmduals each of whom
~have been subscquenﬂy drszmssed by grants of summary judgment, and the dnver
Nathanaei Heiser and his father Da\nd Heaser who havc settled and are no longer
Imgants in these proceedmns (S*ee Mem in Support of Joint Mot. for Conunuance of
Tnal Date.) :

ARGU?MENTS .
' Thei Lssues at hand are thtbﬁt the Plamnﬁ's are insured under the Caatm.eniai

pohcy 1ssued to Fostoria; if they are, thcn, whether- thcy are-entitled to compensaﬁon for
damages den ved from the March 29; 2(}00 accident. Phintiffs argue that “[a]t all times
applicable hereto, Plaintiff Nicholss Frisch was insured with Defendant Continental
Casua.lty Company by virtue of J udy Chris Frisch’s cmployment with Fostoria
Commumty Hospital 1 in Fostona, Oth e (Pis’ 2“d Am CompL at§16.) Plaintiffs aitanh
“Bxh:blt B, ”a copy of Continental’s pohcy to thexr Second Amended ComplamL

(See Pls® 2% Amend, Compl., Bx. B, - , Lol =
 The Plaintiffs have the burden of proving that they are insureds under the i
Continental pohcy issued to Fostona They hang theu argumem on the decision of the
Ohio Supreme Court in Scotl-Ponfzer v. Liberty Mzl Fire Ins. Co., 85 Ohio St.3d 660
(1999) {See Pls’ Mem. Contra to Mot for S. J. of Def. Connneutal Cas. Co.;at2 -
{hcremaﬁer “Pls Mcm Comra } ) In Scot/—[’onaer the Ohio Supreme Court was facﬁd
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with the 1ssuc of whcther Lhe cmplcyce ofa corporalc msurcd quallf ed as' an msurcd” :
under two pol 1cles of insurance xssucd by the dcfendant—msurcrs ‘The decedent was
driving his wrfc s car at the umc of thc accxdcnt, and was not cngaged in any work—
 related act(wﬁcs d ‘ . :
‘ , One of the policies in Scot{—JPonlzer cxprcssiy prewdcd UMIUBvIccvcra;,e while
-the other did not. In additwn, the one with the coverage did not containa scopecf
. empioyment” exception Whﬂe Lhe pohcy wxﬂmut exprcss coverage did mciude this
exception. 1. “The policy contalmng the: UM)'UIM coverage named deccdenfs employer ,
asfhenamcdmsm-ed,anddcﬁned“whorsanmsured as . : :
Gon ‘HYou; : ~ T
, 2. ‘If youare an mdmduai, s.ny famﬂy membcr b
30 Anyone else occupymg a covcred auto or atempozary subsutute
fora covered aurto . . . . fand] ) ;
o A& kAnyone for damages hc or shei 1s entltled to recover because of :
_ iy bodily i m_;ury susfnmcd by amther insured. ‘
. Id at663. The defendant msurance company argued that “you referred to the named
insured, in other words, to the corporancn Thus, they assarted, the. dcccdent did. not
qualify as an insured undc;: thqpohcy.
The Coust ag:eed wﬁhthra phmt&ff’s a&sertimthatrthc policy. langﬂage was-.
“ambiguous and: rcasonably susccpubic ﬁo the determmauon that, asam cmployee of the
named: msured, the- decedent was also an msurcd under the pohcy Thc Ceurt concluded :
» It would be uonscnsxcal to im:ut protcctmn solely to thc corporate cntzty
smce ﬂ:e corporauon, itself, cannot occupy an automobxic suffer bodﬂy
mjury or death, or operate a motor vehxclc Herc nammg the corporaﬂon
as the insured i is meamngless unless the coverage exleuds t0 some - person
: “or persons mciudmg to the corpomtmn S empioyces : i
i at664. The Court therefore con‘:trued the po icy against the msurer and hc]d that the
~decedent was msured by the policy at the time of the accident bccausc ﬁlcre wasno
‘contractual !anouage restnctl ng coverage to employecs who werc actmo within the scope
g ‘of thcu employmcnt On thc authonty cf Scorr—Pont-ez thc Ohm Supreme Coun
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= extended sumlar coverage f mmo chxldren 0 employees where they are inj uredm an
i~ 'auiomobtle acczdent by a mn-empieyee Vs’hﬂc ndmgkmk a rion-covered veh:cle and whose :
 injuries werc not related to the corporaﬁon s busmess Sce Ezawa v Yavuda Fzre &
Marme Ins. Co 86 Ohm St3d 557( 1999) .
Cenﬁncntal argues that thc present case is dlstmgmshable frem the oombmed
g effeci of Scatt-]’amr and: Emwa becaus ‘ policy “will apply only to those autos -
_ shown as Covered Autus (Conﬂnenial MoL at4 E’K_ L ) Furthermore they argue that
- the Conimental polu:y “does not oonwm tﬁe same- deﬁmﬂon that was foumi to be :
‘ ambxguous mSaattPorztzerandEzawa 2 (Id. até) i PR
~ The “Ohio Umnsu.red Motonst Covemge Bodﬁy IQ]UIy” endorsement deﬁnes
who i isan msurcd '
(B WhuIsA.nInsured L &
G L. Ifthe Named Insured is deszgnated m tbe Declarattons as:
a. A.n mdmdual then. thc feﬂowmg are “msu:eds”
= & u(l){ The Named T:nsured and any “famﬂy members”
e @ ‘Anyone else ocwpymg a covered ° auto” or
& atmnpomqr s;x‘ 'umte for 3. cavered auto” :
‘The covered “autp” must be outef service
i ~,because&f mbreaiadﬁm repa&-r servxcmg
. “1oss” or desﬁrucmon_
3 Anycne fcvr dama.ges be or she is euuﬂed to
S krecover bccause of“bodﬁy injury” sustamed
by another “msured
Y A parmership, l,mmed Ilabahty company,
: ooxporauon or any OTZhCI' farm of orgamzatxon, then o

“the. followmgare msnred” o .
ﬁga cavered auto ora

{ ) - “Anyone Occ
: temporary substxtute for a mvered “auto” The
covered auio must be out of service because of xis i
' breai».dcwn, rcpmr serwcmg, “Ioss” or destmctzon k
2) - - Anyone: for dmna&,es he or she 15 entu.ied to 5
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g recoi}er because of “bodily injury” sustained by
‘ , another Sirsur ': e '
(Cdntincnfal Mot, Ex. 1.) The Declarations pagc“ lists only “F ostoria Hospital
- Association” as the named. insﬁrcd and also declares:that “the Named Inéured is.a
Oorporaixon ” () So paragraph B(1)(b)-of. the UMendorsementdeﬁnes who is-
5 covered. Furthermore; fo' make- 1t clear the pohcy expressly states: i
C. Exclusions:
This insurance does not apply to: ;
5. Anyone occupying or using an auto which is not a covered “auto™
, whiié outside ’thc scobc of the Named iﬁs&e&’s business.
& ({/d) This Ianguagc is very d:fferent from the Iaﬂguage ruled amb1guous by the Scott-
Pontzer court. ‘ ; : '
Plaintiffs contend that the amb1gmty Temains beoause thc “Business Auto’
'Coverage Form,” where it lists the descnptlons of the vanous designation symbols
representmg different categories of vehmles for coverage, it uses the word “you.” (S'ee
' Pls’ Mem. Contra at2) As apphed to uninsured motorists coverage the pohcy lists “6™
; and “2.” (See Contmental Mot, Bx 1) Symbal “2.7 reprcscnnng “Owned.‘Autos’
Only,” means “lo]nly those ¢ autos’ you-@wn. . . [and] mcludes these © auigs you-acquire
ownership of after the pelicy begins.” (/d)- Symboi “6,” represemmg “Owned- ‘Autos
Subject To A Compulsory Unmsured Motonsts Law,” means “{o]nly those autos” you
own....” (Id) Plaintiffs insist thai “thére is nothing i i this play on words that corrects
the ‘you is ambnguous objection which gave nse to UM coverage in .S'catz‘ Pantzer
(PIs” Mem. Contra, at2) , ‘
/ The Scott-Pontzer court “récognizefd] that insurers can draft pohcy language that
prowdes varying arrays of coverageio any number of mdmduals. Scott-Pontzer, 86
Ohio St.BdVaf 664. In the present poliéy, hérc Continental has clearlg.; craﬁed 1 language
that is unambiguous as to who is an inéuréd - those injured iﬂ;accident“s involving
“covered vehicles,” vehicle ¢ owncd” by Fostoria. ’ '
The law surroundmg the issue of construction of insurance contracts is well-
setticd It requires the Court to read an insurance comract as a.whole. -See (‘ermcm Fire
Ins. Co. v. Roost, 55 Ohio St. 581, 45NE. 1097 (1897); Stickel v. Excess Ins. Co., 136
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Ohm SL 49,23NE. 2d 839 (19'2'} In addmon, al] insurance contracts are sub_;ect to “the

statutory law in effect at i‘he time of the contractmg orrenewal . * Ross v. Farmers

Ins. ('roup, 82 Ohio St. 3d 281 287 695 N.E.2d 732 736 (1998) As regards 10 UM/UIM
ooverage the Taw, however has been in. ﬂux in. reoent years.. Tt.is necessary, therefore that
the parues be careful what Iaw they ask the Court to apply
; Before proceeding, 1t is neoessary to-determine which law must be applied: The
: Continerital pollcy was “the first pohcy issued” to-Fosforia: (See Aff of Robert Sublet.y
The effectwe date of the pohcy was January 1, 2000 {fd) So the law that was in effect
on the first day of.lamry 2000 is the Ia.w underhesmd con:tmls the: termx mthe
Contmental policy. ; :
. Plaintiffs oontend ‘that Judy. Fnsch and her ﬁum[y are not precluded from
'coverage under the Oonunental pohcy because the “non-oovered vehicle™ exclusmn
“lacks merit when you consider-. . [that] UM coverage is to protect the person, not the
 vehicle.” (Pls. Mot. Contra; at 3 ) They would be citing very good authority for their '
- position if the accident had. taken place before September 1997. Tt had been long
~ established in Ohio that ‘lxmnsured motonsts coverage, mandated by law pursuant to
'. R.C. 3937.18, was desz gned by the General Assembly to protect persons not vehicles.” g
" Scott~Pontzer, 85 Ohw StSd at 664 See also. Bagwlz w Northbrook Prop & Cas. Ius.
Ce:, 86 OhiO St3dai4 (1999) Dzli’ard V. Lzbc.rz’y Mt 1]7.5' Ca:, 86 Ohio St3d316
- €1999); lzzmaa v l’aszzda bzre ‘& Marine Ins, Co of- Amerzca 86 Ohio Sth 557- (1999)
- Each of these cases, however involved O%no Iaw that was in effect prior to-the passage of
" House Bill 26 1 in the Ofiio General Assembly, eﬁ'ecuve September 3, 1997,
In its wisdom, the GeneraI Assemny amended Ohio Revmed Code secﬁon
393718 o read as follows: N
' @) As used in this section, “automobile liabuiliﬁr or motor vehicle o
 liability policy of insurance” means either of the following: (1) Any.
pohcy of i insurance that serves as proof of ﬁnancml responsibility, as
proof of fi nancxa! responsxblhly is defined by division (K of section
4509.01 of the Revxsed Code; for owners or operaiors of Lhe moior
vehicles vpeczf ca/ly identified in the policy of i msurance :
Am Sub.HB. No. 261, 147 Ohio Laws, Part I, 2377 (emphasis a‘dded).‘ Once the
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: lcgaslature has changcd the stamtcs the case law mterpretmg the earlrer stamtc Is'
: ‘rendered obso)ete Both the a(:cidcni and the mitigl 1mplcmen1atlon of the Cormncntai 3
'pohcy oceurred afier thc Rcwsed Oode was amcnded The Contmemal insurance
i contract is. subject to thx: siatutoqr oonsf::amts of the cum:nt section 3937 iS(L), not under
the old version as-insisted. by the Plamttﬁs

‘I‘he Ccntmenial pahcy explicitly. lists four vehmles nene of whiehw :a:Camaro,

© owmed by Fosﬁona (See Ccntmcntal Mot Ex L) ‘There is nio evidence that the Camaro,

dnvcn by Naﬂla.nad HC!.SGI and oooup;ed by tholas Fnsch, was hlred, borrowed, leased
orin a:ny wayused Wrth ﬂ:te pemnsszon, kncmdsdge ordn—ectron Gfﬁxe named msured,

) Fostona Neuher is tbsre evxdence ﬂlat the anﬁo was ovt/ned by one of Fostona s
B employees or famﬂy members. In fact, it was owued by Nathanael Hexser (See Pis’ Z“d
 Amend. CompL aiﬂ 1 FnschDep at 27 29 31 Hexser Dep. at 15 )

CONCLU§ION

Nroholas Fnsch Chns Fnsoh and J udy Fnsch are not msureds under the
Contmental pohcy msued to Fosmna The amb1ng found by the Supreme Court in
.S’cm‘t Pontzer does net exxst inthe lang'uage Con(znerzta% has crafted Though

:corp@ramons cannot occupy an: automobile, suﬂ'cr hodﬂy mgu:y ot dcath; or-eperate.a.

motor. vehxcle 7 Scott-Pontzer, 85 Ohlo Sf_'&d at 664, they certainly can own: ene:.
The legmlature of Ohior made the pohay decxsmn rha:t corpomxions and their insurers are-
permiitted to “ specrﬁcaﬂf xdsnufy the veincles and the ooverage that people in them,

' usmg them; or bemg hit by them, wﬂl Have. . Therei’oxe the car belongmg to a friend of

the son of an employee of Fostona Commumty Hospltal is noi covcred by the
Cenunental Policy issued to Fostoria hospltal Assomatxon, and nexthcrare its occupants.

fScoiz Pontzer and its progeny may have Opened “Pandcra s Box,” see Ezawa, 86 Ohio
St3d at 559 (Lundberg Su'at[on J. dlssenung) Selander v. Erie Ins. Group, 85 Oluo

St.3d 541, 548 (Moyer C I dlssentmg) but, wath thc assmiance of the General

3 Assembly, maybe Iwo part;es m conttactmg for commerclal duto insurance have found a

; way to put the hd backon.
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ﬁbn'fgr 'Sum;ﬁary Ju‘c‘lgmpn_t‘quc,fGﬁdam 5 5
nsch .. Contmental Casuaity Company o
stay this ruling has been rendered moot and
have ‘i‘t:}‘lezsgﬁtled orb&eadlsmissed, this

: etaleRANTED Accordi
is therefore DENIED. Be
8 és. astheﬁnal, \appcglab"lk' erd

 orders

B IO THE CLERK: You are mstmctedtﬁsewc a copyof thc f&regomg upon parﬁ!es by

CrpdmUsmn
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