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{11} On July 6, 1988, appellee, Jennifer Dyer, was seriously injured when a
vehicle operated by Douglas Dyer struck the bicycle she was riding. At the time of the
accident, Mr. Dyer was insured under an automobile insurance policy issued by Allstate
Insurance Company. On September 18, 1989, Nancy Hopkins, as appellee's mother
and guardian, accepted the policy limits from Allstate ($15,000).

{2} Also at the time of the accident, appellee was employed with McDonald’s,
owned and operated by Dana Lewis, insured under a comprehensive general liability
policy and a comprehensive catastrophic coverage policy issued by Lumbermens
Mutual Casualty Company. Appellee was also employed by the Tuscarawas County
Clerk of Courts Office, insured under a comprehensive automobile liability insurance
policy issued by The Personal Service Insurance Company. Appellee obtained the
latter job through the Job Training Partnership, insured under an insurance policy
issued by Nationwide Mutual Insurance Company. Further, while working for the
Tuscarawas County Clerk of Courts, appellee was supervised by members of
HARCATUS Tri-County CAO, Inc., insured under an insurance policy issued by
Motorists Mutual Insurance Company.

{13} On February 15, 2000, Lumbermens filed a declaratory judgment action

seeking a declaration of the rights and obligations under its policy regarding appellee’s



accident, Case No. 2000CVv020081. Appellee filed an answer and counterclaims for
declaratory judgment against various insurance companies. On July 5, 2000, appellee
filed a complaint against Mr. Dyer and various insurance companies for money
judgment and declaratory relief, Case No. 2000CV070353. All parties filed motions for
summary judgment. By judgment entries filed August 1, 2001, the trial court granted
summary judgment in favor of Lumbermens, Personal Service, Nationwide, Motorists
and Mr. Dyer.

{114} On August 31, 2001, appellee filed appeals. By opinion and judgment
entry filed March 28, 2002, this court affirmed in part, reversed in part and remanded
the case to the trial court. See, Hopkins v. Dyer, Tuscarawas App. Nos. 2001AP080087
& 2001AP080088, 2002-0Ohio-1576, (hereinafter "Hopkins I"). This court found appellee
was entitled to coverage under the Lumbermens and Personal Service policies.

{5} Upon remand, all parties filed motions for summary judgment. By
judgment entry filed January 8, 2003, the trial court found in favor of appellee as against
Lumbermens and Personal Service. The trial court found the total sum available for
payment to be $16,500,000, subject to a set-off of $15,000 for the amount recovered
from Mr. Dyer.

{16} Lumbermens filed an appeal and assigned the following errors:

I

{17} "WHERE A CLAIMANT FAILS TO MEET THE DEFINITION OF INSURED
AT THE TIME THE ALLEGED CLAIM AROSE, COVERAGE UNDER THAT
INSURANCE POLICY MUST BE DENIED REGARDLESS OF WHETHER THE

ASSERTED COVERAGE, UM/UIM, IS IMPLIED BY OPERATION OF LAW."



[l

{18} "WHERE A CLAIMANT IS AN INSURED UNDER A POLICY, AND EVEN
WHERE COVERAGE IS IMPLIED BY OPERATION OF LAW, THE CLAIMANT MUST
SATISFY ALL CONDITIONS PRECEDENT FOR ENTITLEMENT TO COVERAGE."

{19} Appellee filed a cross-appeal and assigned the following errors:

CROSS-ASSIGNMENT OF ERROR |

{110} "THE TRIAL COURT ERRED WHEN IT FAILED TO PROPERLY
FOLLOW THE LAW OF THE CASE WHEN IT ORDERED THAT UM/UIM COVERAGE
IS 'SUBJECT TO A SET-OFF OF THE $15,000.00 PREVIOUSLY RECOVERED BY
THE PLAINTIFF FROM DOUGLAS DYER'S INSURANCE CARRIER, ALLSTATE INS.
CO." (SECOND HALF OF CONCLUSION OF LAW #5). THE LAW OF THE CASE IS
THAT JENNIFER HOPKINS PETERSON DID NOT SETTLE WITH DOUGLAS DYER
AND DID NOT RECEIVE ANY MONIES FROM DOUGLAS DYER OR ALLSTATE INC.
CO. THE TRIAL COURT ERRED WHEN IT HELD TO THE CONTRARY."

CROSS-ASIGNMENT OF ERROR 11

{11} "THE TRIAL COURT ERRED WHEN IT SET-OFF NANCY HOPKINS'
CONSORTIUM RECOVERY AGAINST JENNIFER HOPKINS PETERSON'S UM/UIM
CLAIM. SET-OFF APPLIES ONLY AGAINST MONIES ACTUALLY RECEIVED BY
THE UM CLAIMANT. SET-OFF IS NOT AVAILABLE WHERE UM/UIM COVERAGE IS
IMPOSED BY OPERATION OF LAW. SET-OFF, IF AVAILABLE, IS SUBTRACTED
ONLY OFF JENNIFER HOPKINS PETERSON'S DAMAGES AND NOT UM/UIM
LIMITS OF COVERAGE. THE TRIAL COURT ERRED WHEN IT DID NOT FOLLOW

THE LAW."



CROSS-ASSIGNMENT OF ERROR 1l

{112} "THE TRIAL COURT FURTHER ERRED WHEN IT CONSIDERED THE
UNPLEAD AND THEREFORE WAIVED AFFIRMATIVE DEFENSE OF SET-OFF.
PSIC AND LMCC DID NOT PLEAD ANY RIGHT TO A SET-OFF. SET-OFF IS AN
AFFIRMATIVE DEFENSE. FAILURE TO TIMELY PLEAD AFFIRMATIVE DEFENSES
CAUSE THOSE DEFENSES TO BE WAIVED PURSUANT TO CIVIL RULE 8(C) AND
12(H)."

CROSS-ASIGNMENT OF ERROR IV

{1113} "THE TRIAL COURT ERRED WHEN IT STATED THAT PSIC'S PRIMARY
UM/UIM COVERAGE IS PRO-RATED WITH LMCC'S UMBRELLA UM/UIM
COVERAGE. PSIC'S UM/UIM COVERAGE IS PRIMARY ALONG WITH LMCC'S
PRIMARY UM/UIM COVERAGE. LMCC'S UMBRELLA COVERAGE IS EXCESS
OVER BOTH PSIC  AND LMCC PRIMARY  UM/UIM COVERAGES.
PLAINTIFF/APPELLANT CAN STACK ALL THESE COVERAGES UNTIL SHE IS
COMPENSATED IN FULL."

{114} This matter is now before this court for consideration.

[, 1l

{115} Lumbermens's two assignments of error claim the trial court erred in not
revisiting the issue of whether appellee was an insured under its policies. Lumbermens
claims appellee does not meet the definition of an "insured" and did not meet all of the
requirements of the insurance contract. By judgment entry filed January 8, 2003, the
trial court found under the theory of "law of the case" appellant was not entitled to a

revisit of the previous issues. We agree with the trial court for the following reasons.



{116} As Lumbermens acknowledges in its summary judgment motion filed
November 13, 2002, its request to the trial court is to revisit the issues:

{1117} "Subsequent to the Fifth District's decision in Hopkins, that decision has
been all but overruled by that very same court and now it conflicts with majority opinion
in this district. This Court should abide the current-majority opinion in the Fifth District
and hold that Hopkins is not 'insured’ under Lumbermens' general liability policy, and
commercial catastrophe policy, as she was not injured while in the scope of
employment with Dana Lewis."

{118} In fairness to Lumbermens, we have reviewed the numerous filings
involved sub judice. Lumbermens filed its original motion for summary judgment on
March 16, 2001 and specifically argued at 10-11 appellee was not an insured under its
policy:

{119} "Assuming arguendo that UM/UIM coverage could arise under the GLC
and CCC sections of the policy, Hopkins does not fit the definition of an 'insured’ under
either section, and therefore cannot recover thereunder. Recall that the policy stated as
follows:

{120} "NAMED INSURED: MR. DANA J. LEWIS***

{121} "Although the GLC and CCC also define an 'insured' to include employees
in certain circumstances, both sections specify that employees are 'insured’ only while
performing in the scope of duty as an employee of the 'named insured," i.e. Dana
Lewis." (Footnote omitted.)

{122} This same motion at 17-19 argued in the alternative that appellee violated

the notice and subrogation provisions of the policies.



{123} Lumbermens's November 15, 2002 motion for summary judgment
addresses the same issues as raised in the March 16, 2001 motion for summary
judgment. In Hopkins I, this court addressed these issues via Assignment of Error V
which stated as follows:

{124} "V. JENNIFER HOPKINS IS ENTITLED TO
UNINSURED/UNDERINSURED MOTORIST COVERAGE UNDER BOTH THE LMCC
COMPREHENSIVE GENERAL LIABILITY POLICY AND THE LMCC
COMPREHENSIVE CATASTROPHE POLICY ISSUED TO JENNIFER HOPKINS'
EMPLOYER. JENNIFER HOPKINS, AS AN EMPLOYEE, IS AN INSURED UNDER
BOTH POLICIES. THE COURT ERRED WHEN ORDERED [SIC] TO THE
CONTRARY.

{125} "VA. AS AN EMPLOYEE OF DANA LEWIS dba McDONALD'S,
JENNIFER HOPKINS IS AN INSURED UNDER THE LMCC POLICY.

{26} "V B. UNINSURED/UNDERINSURED MOTORIST COVERAGE IS
PROVIDED IN THESE POLICIES BY OPERATION OF LAW. THE FAILURE TO
OFFER UNINSURED/UNDERINSURED MOTORIST COVERAGE PRIOR TO THE
POLICY YEAR OR THE RECEIPT OF A REJECTION BEFORE THE POLICY YEAR
MEANS THAT UNINSURED/UNDERINSURED COVERAGE IS IMPOSED AS A
MATTER OF LAW. GYORI VS. JOHNSTON COCA-COLA BOTTLING CO. (1996) 76
OHIO ST. 3D 565.

{127} "V C. IF A POLICY OF INSURANCE PROVIDES COVERAGE FOR
NON-OWNED OR HIRED AUTOS, AND NO OFFER OF

UNINSURED/UNDERINSURED MOTORIST COVERAGE IS MADE BY THE



INSURANCE COMPANY, UNINSURED/UNDERINSURED MOTORIST COVERAGE IS
IMPOSED ON THAT POLICY. SELANDER VS. ERIE INS. GROUP (1999) 85 OHIO
ST. 3D 541.

{128} "V D. THE UNINSURED/UNDERINSURED MOTORIST COVERAGE
IMPOSED ON THESE POLICIES IN FAVOR OF EMPLOYEE JENNIFER HOPKINS
MAY NOT BE LIMITED TO TIMES WHEN THE EMPLOYEE IS IN THE SCOPE OR
COURSE OF HIS EMPLOYMENT WITH THE EMPLOYER. NO OTHER EXCEPTION,
LIMITATION, QUALIFICATION OR EXEMPTION MAY BE IMPOSED UPON
JENNIFER HOPKINS' RIGHT TO UNINSURED/UNDERINSURED MOTORIST
COVERAGE UNDER THE LMCC, KEMPER PACKAGE, COMBINATION
COMPREHENSIVE GENERAL LIABILITY OR COMPREHENSIVE CATASTROPHE
LIABILITY COVERAGES. THESE SAME PRINCIPLES APPLY TO THE PERSONAL
SERVICES INS. CO. POLICY AND ITS IMPOSED UNINSURED/UNDERINSURED
MOTORIST COVERAGE.

{129} "V E. JENNIFER HOPKINS MAY STACK ALL THE LIABILITY AND
UNINSURED/UNDERINSURED MOTORIST COVERAGES UNDER THESE POLICIES
UP TO THE FULL AMOUNT OF DAMAGES AND LOSSES THAT SHE SUFFERED.

{130} "VF. THE DEFENDANT LMCC DID NOT PLEAD THE AFFIRMATIVE
JE DEFENSES OF DISAFFIRMANCE, SET OFF, OFF-SET, PRORATA OR EXCESS
AND THE CONSTITUTIONAL DEFENSES RAISED IN ITS MOTION FOR SUMMARY
JUDGMENT.

{131} "V G. SINCE THE UNINSURED/UNDERINSURED MOTORIST

COVERAGES IN THE LMCC POLICIES ARE MANDATED BY LAW, NO OTHER



EXCEPTIONS, QUALIFICATIONS OR LIMITATIONS WILL BE READ INTO THIS
POLICY INCLUDING ANY NOTICE, CONSENT, SUBROGATION, LATE NOTICE OR
ANY OTHER CONDITION. THIS ASSIGNMENT OF ERROR ALSO APPLIES TO THE
PERSONAL SERVICES INS. CO. UNINSURED/ UNDERINSURED MOTORIST
COVERAGE MANDATED BY LAW."

{1132} In fact, this writer's dissent in Hopkins | clearly mirrors the arguments now
posed by Lumbermens:

{1133} "I respectfully dissent from the majority’s decision in Assignment of Error V
that the UM/UIM coverage that arises out of operation of law does not carry forward the
restrictions of the original policies. | believe the facts and policies sub judice are clearly
distinguishable from Scott-Pontzer for the following reason. Appellant [appellee herein]
is an insured under the comprehensive catastrophic liability coverage. As an insured,
the restrictions of the underlying policy by contract naturally follow through to the
UM/UIM coverage. | would find that although appellant was an insured under
Lumberman’s policy, she was not working within the scope of her employment and is
therefore barred from coverage under the UM/UMI operation of law policy.

{1134} "I would dismiss as to Lumberman’s and deny the fifth and ninth
assignments of error as it relates to Lumberman’s.”

{1135} We note appellee herein now believes this writer has abandoned this
reasoning based upon the opinion of Greene v. Westfield Insurance Co., Stark App. No.
2002CA00114, 2002-Ohio-6179. This writer believes a thorough reading of Greene will
establish | did not abandon my dissent in Hopkins I, but chose to address the specific

assignment of error in Greene.



{136} In Nolan v. Nolan (1984), 11 Ohio St.3d 1, 3, the Supreme Court of Ohio
discussed "the law of the case doctrine" as follows:

{137} "Briefly, the doctrine provides that the decision of a reviewing court in a
case remains the law of that case on the legal questions involved for all subsequent
proceedings in the case at both the trial and reviewing levels.***Thus, where at a
rehearing following remand a trial court is confronted with substantially the same facts
and issues as were involved in the prior appeal, the court is bound to adhere to the
appellate court's determination of the applicable law."

{138} We find this doctrine to be the appropriate legal theory to use when
addressing issues previously argued to the trial court, the court of appeals and in
support of jurisdiction to the Supreme Court of Ohio. Without judicial finality, we would
be faced with uncertainty in the law and we would undermine the philosophy of the rule
of law. There may be issues not properly before the trial court or court of appeals
where the rule of law doctrine would be inappropriate. This case is not one of those.

{1139} Assignments of Error | and Il are denied.

CROSS-APPEAL

{1140} Appellee has assigned four cross-assignments of error. However, in the
notice of appeal filed February 7, 2003, appellee appealed the trial court's judgment
entry as it related to Conclusion of Law No. 5 which stated the following:

{141} "5. The total sum of Underinsured Motorists Coverage available for
payment on the Plaintiff's Claim in this litigation is the sum of Sixteen Million Five

Hundred Thousand Dollars ($16,500,000.00), subject to a set-off for the sum of Fifteen



Thousand Dollars ($15,000.00) previously recovered by the Plaintiff from Defendant
Dyer's insurance carrier, Allstate Insurance Company."

{1142} Pursuant to App.R. 3(D), we will limit our decision and discussion to the
issue raised in the notice of appeal and Conclusion of Law No. 5. Therefore, Cross-
Assignment of Error IV is denied.

CROSS-ASSIGNMENTS OF ERROR I, 11, 1l

{1143} The gravamen of appellee's cross-assignments of error surrounds the
$15,000 payment recovered from Mr. Dyer's insurance carrier, Allstate. In Hopkins |,
we addressed the $15,000 payment in Assignment of Error Ill and sustained the
assignment. The decision to sustain said assignment was predicated upon sustaining
Assignment of Error | wherein we found the trial court erred in granting Mr. Dyer leave
to plead and in overruling the default judgment. By so ruling in Hopkins |, we negated
any claims of the parties that appellee received any settlement of $15,000 from Allstate.
Therefore, under the law of the case doctrine, there is no $15,000 payment to be
applied as a set-off against any claims of appellee.

{144} All parties agree any money as a consortium claim paid to appellee's
mother, Nancy Hopkins, does not qualify as a set-off.

{145} Cross-Assignments of Error I, Il and Il are granted.

{1146} The judgment of the Court of Common Pleas of Tuscarawas County, Ohio
is hereby affirmed in part and reversed in part.

By Farmer, J.
Hoffman, P.J. and

Boggins, J. concur.
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