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PER CURIAM.

{1} On November 25, 2013, Appellant Nicholas Calloway, acting pro se, filed an
application for delayed reopening of his appeal based on a claim of ineffective assistance
of appellate counsel pursuant to App.R. 26(B). Because Calloway has failed to
demonstrate good cause for the untimeliness of the application, we decline to reopen his
appeal.

{2} OnJanuary 7, 2010, Calloway was indicted on one count of burglary. Just
over a month later, in a separate trial court case number, Calloway was indicted on four
counts of burglary and one count of receiving stolen property. The cases proceeded
together in the trial court. On June 1, 2010, pursuant to a Crim.R. 11(F) plea agreement
and following a hearing, Calloway pled guilty to five counts of burglary. As part of the
agreement, the State dismissed the receiving stolen property charge. Atthe beginning of
the sentencing hearing, on August 6, 2010, Calloway moved to withdraw his guilty plea.
The trial court denied the motion, and proceeded to sentence Calloway to a term of two
years imprisonment on each of the five burglary counts, to be served consecutively, for an
aggregate term of ten years. (8/11/10 J.E.)

{113} Calloway filed a direct appeal asserting that the State breached its plea
agreement with him; that the trial court erred in finding that Calloway breached the plea
agreement by making a motion to vacate his plea; and that the trial court erred by denying
the plea withdrawal motion. See State v. Calloway, 7th Dist. No. 10 MA 147, 2011-Ohio-
4257. This court affirmed, id., and the Ohio Supreme Court declined jurisdiction. State v.
Calloway, 130 Ohio St.3d 1497, 2011-Ohio-6556, 958 N.E.2d 959 (Table).

{14} App.R. 26(B) allows a criminal defendant to challenge the constitutional
effectiveness of appellate counsel. However, the rule provides that an application for
reopening must be filed "within ninety days from journalization of the appellate judgment
unless the applicant shows good cause for filing at a later time."” Calloway has failed to

meet this deadline. Our opinion in his direct appeal was journalized on August 19, 2011.
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Calloway filed his application for reopening on November 25, 2013, over two years after
the deadline expired. Thus, we can only review the merits of Calloway's application if he
can establish good cause for his untimely filing.

{15} The body of his application does not specify the reason behind the two-year
delay in filing his application. Calloway's affidavit acknowledges the untimeliness and
goes on to state that "Appellant had to get the assistance of a legal clerk (inmate) to help
him file this delayed 26(B) on behalf of the Appellant.”

{16} This does not constitute good cause. The fact that Calloway was
incarcerated or untrained in the law does not establish good cause. See State v. Dew,
7th Dist. No. 08 MA 62, 2012-Ohio-434, 18; State v. Ramirez, 8th Dist. No. 78364, 2005-
Ohio-378, 14.

{17} Because Calloway has failed to establish good cause for the delay in filing,
his application for reopening is denied.

DeGenaro, J., concurs.
Donofrio, J., concurs.

Vukovich, J., concurs.



		reporters@sconet.state.oh.us
	2014-01-08T13:09:32-0500
	Supreme Court of Ohio
	Persona Not Validated - 1371139607013
	this document is approved for posting.




