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Preliminary Statement

The need to address mental illness and chemical dependency,. protect the public from
those dangerous to themselves or others,, prevent suicides, and minimize psychiatric
hospitalization is indisputéble. Property where such work is done fits the legislative intent of tax
exemptions. Public mental health services are precisely the kind of ;‘pre'sent benefit to the
general public from the operation of the charitable institution [that is) sufficient to justify the loss
of tax revenue.” ' Itis common among publicly-funded entities to provide charitable services via
related entities, one leasing property to ﬂle other, to make provision of services and accounting
for property expense more efficient, stable and flexible.? Conversely, collecting property taxes
from such entities -ra'ises the cost of services, and wastes the public resources used in the process
of taking from one to give what remains, after collection costs, to the other.

Portage Path and the Institute under its contro!l are jointly engaged in addressing the
public need for mental health cate. The Tax Commissioner and Amici try to discredit the
charitable nature of the hard, necessary work they do, but these opponents’ zeal is misdirected.
Sa:dly, agencies that serve vital public needs are reduced to fi gkhting over the scraps of pubiic
funding—but the worthiness of school funding does not justify a no-holds-barred assault on
other socially indispensable services.

Portage Path and the Institute exist only to advance mental health care for the public
without regard to ability to pay. These jointly-operated nonprofits use a leaseback structure as an

intrinsic part of providing public mental health care, and take other pragmatic steps to maximize

efficiency and minimize waste. These ancillary activities may incidentally generate minimal net

V' Bethesda Healthcare, Inc. v. Wilkins (2004), 101 Ohio St.3d 420, 423; 2004-Ohio-1749, § 19;
806 N.E.2d 142 (internal quotation marks and citation omitted).

2 See Community Health Professionals v. Levin (2007), 113 Ohio St.3d 432, 2007-Chio-2336 at
1 2, 866 N.E.2d 478, describing structural reorganization in reaction to Medicaid rules.

1



revenues, but form no part of their goals, and play no part in their use of the Disputed Property.
The use of the Disputed Property is solely to provide the charitable service for which they exist.
The opponents of the exerhption portray the purpose and operations of these charitable
institutions inaccurately. They confuse the principles defining charitable use of property with
deﬁnitioﬁ of a charitable entity. They argue isolated aspects of the Institute’s opérations,
ignoring its sole purpose and primary function as an integral paft of Portage Path’s charitable
work. The property that the Institute l.eases to Portage Path merits exemption under R.C.
5709.121, under law allowing exemption for such leases between charitable entities since 1969.

CLARIFICATION OF FACTS

As the evidence shows and the Board of Tax Appeals (“Board™) has alréady found,
Appellant Northeast Ohio Psychiatric Institute {(“the Institute™), was organized for “the
promotion of mental health care” and to be operated exclusively for “charitable, education or
scientific purposes within the meaning of Section‘S(}l(c)(3) of the [Internal Revenue] Code_.”3 It
was set up by Portage Path to hold real property for use in Portage Path’s charitable work as a
public mental health provider.,’ |

The Disputed Property consists of the grounds and the 68% of the building used for
public mental Jhea'lth services by Portage Path Behavioral Health Services (“Portage Pavth”).S

The Disputed Property is the enly property that the Institute seeks to exempt. Exemption is-not

3 Appx. 10, Decision at 2, citing Appellant’s Ex. 2 (Supp. 140).

4 Separate organization set up to purchase and lease property to Portage Path. Supp. 108, Tr.
119. The Institute has no revenue in excess of expense on the Disputed Property, which is the
space used by Portage Path. If costs do not equal the rent chargeable to Portage Path, the
Institute discounts the rent. The Institute charges less than the stated rent if costs fall below it.
Supp. 97-98, 109, 263-68, Tr. 74-77, 122; Ex. 15.

5 Supp. 83, 88, 92-93, Tr. 17-20, 37, 54-56, 59; See aiso Supp. 157-249, Ex. 7, Service Provider
Contract between Summit County ADAMH Board and Portage Path, § 3.2.2 and § 9.1.2; Supp.
250-52, Ex. 8, Assurance Statement at § 16.- The only sworn testimony clearly states that Portage
Path has used 68% of building since 2000. Supp. 95, Tr. 66-67. See also Supp. 263-66.

2



sought for any property leased to for-profit entities, or used in any incidental staff outplacement
activities. In this brief, as throughout the Merit Brief of the Institute, the entire land and building
are cé]led the “Property,” while the “Disputed Property” is the Property exclusive of the portions
leased to private parties.® The oﬁposition briefs are rife with confusing references to the
Disputed Propel;ty as if it included space leased t6 private parties.” It expliéitly does not, and all
such statemcnté are misleading.

The opposition briefs are also misleading with references to “earnings” and “income,”
when they refer to gross revenues; ignoring the facts of record that the Institute has had either no
excess of revenue over expense, or has had it in only ne'giigible amounts, *and that any excess of
revenue over expenSe can only be devoted to reducing costs of publ_ip mental health care, not to
any private use.” The Institute is not in competition with any commercial landlord for the
privilege of renting to Portage Path at or bélow the cost of providiﬁg the space, in preference to
any prospective better—paying tenant.'? Cont;ary to allegations in the opposing briefs, the

Institute has not offered any employee assistance services or “Lifescapes” program during any

® See the Institute’s Merit Brief at 4, f1.4 (Supp. 19, S.T. 235.)

7 Merit Brief of Appellee (“TC Brief”) and Brief of Amicus [sic] Curiae Ohm School Board
Association, et al. (“Brief of Amici;” both sometimes collectively called “opposing briefs”). The
space excluded from the application for exemption and not at issue here is the only property that
could be subject to the argument based on Seven Hills Schools v. Kinney (1986) 28 Ohio St.3d
186, 503 N.E.2d 163 and related cases, Brief of Amici at 16-17.

® In the years 2003 and 2002 on which the Decision focuses, the Institute’s financial statements
show net loss of (-$13,413) in 2003 and net gain of $3,254 in 2002. (Supp. 276, Ex. 18, p. 3.)
See also Supp. 109, Tr. 124 (staffing services generated stated amounts “in revenue, not in
excess revenue over expense”). There is no testimony admitting a “leasing business” that is
“profitable” as claimed by TC Brief at 2.

® Supp. 109, Tr. 121 (any reévenues in excess of expense devoted to support Portage Path and
offset funding shortfalls).

10 Supp. 97-98, 109, 263-68, Tr. 74-78, 122; Ex. 15.

3
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relevant period."! - These are non_—iss:ues, but would be ancillary to the charitable purposé of the
Institute in any case.

The Institute incidentally leases property that Portage Path does not need (which is not
patt of the Disputed Property) to others, and deplpys'psychiatric staff to hospitals and other
mental health agencies during hours that they are not needed at Portage Path. '? Exemption is not

sought for any property leased to for-profits, or used in any staff outplacement activities.

FACTS RELATING TO PORTAGE PATH OPERATIONS

The Decision (“Decision”) of the Board of Tax Appeals below has already established
that Portage Path is a charity, a point Which was not cross-appealed.”® The TC Brief neverthelésé
attacks the charitable character of Portage Path. It is theréfore necessary to clarify multiple
misstatements of the record as to Portage Path,

The mentally ill and chemically addicted both need care themselves and pose a public
coneern because they méy be dangerous to themselves or others.' They were once housed for
life in asylums, which gave way to state psychiatric hospitals. " The Alcohol, Drug Addiction
and Mental Health (“ADAMH") Boards created by Chapter 340 of the Ohio Revised Cot:l‘el|5
progressed toward community-based mental health care.'” Treatment of the mentally ill in the
community saves the public up to $180,000 per person per year for psychiatr;ic hospital

treatment. 18

1 Opposing parties cite internet sources without referring to the sworn testimony of record
found at Supp. 102, Tr. 93; Supp. 108, Tr. 117.

Supp. 93, 98, 102, 108-109, Tr. 58-59, 79, 94, 120-21.

Appx. at 15, Decision at 7.

Supp, 82, 94, Tr. 16, 64.

' Supp. 82, Tr. 14-16.

' See R.C. Ch. 340; Tr. 16.

17 Supp. 82-83, Tr. 16-17.

18 Supp. 82, Tr. 15-16.

N

13
1
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ADAMH Boards- are publicly funded. Their contractors like Portage Path receive state,
local and Community Medicaid (fedéral) funding,'® Commﬁnity Medicaid pays cost only, no
profit; but even private physicians who can receive regular Medicaid, which allows a profit, are
often unwilling to accept mentally ill Medicaid patients.®’ -

Portage Path provides mental health services to Vthe residents of Summit County who
otherwise would not be able to afford them, as an ADAMH Board contractor for Summit
County.?! Twenty-four hours a day, 7 days a week, it provides a-_suicide prevention hotline
without charge, and emergency psychiatric services.” It takes in pebple removed from the
- community by law enforcement due to misbehavior arising from mental illness or chemical
addiction.” It provides outpatient psychological and psychiatric setvices.”! None of Vits patients
are able to pay the cost of their care from their own income.”

Portage Path is a non-profit, § 501(c)(3) organization that does npt allow any owner,
member, trustee, officer or other private person to benefit from any net earnings, and is not
operatéd with any intent to make revehues exceed (-‘:xpemses.26 It pays salaries below those
availaBIe in the private sector for sinﬁlarly qualified persons to its President Jerry Kraker (a

Certified Public Accountant, Certified Behavioral Healthcar_e Administrator and Notre Dame

graduate with 30 years’ experience) and to administrative and mental health professionals that it

19 Supp. 83, Tr. 17-18. _

2 Supp. 83, 88, 94, 112-13, Tr. 18-20, 37, 61-63, 136-38.

21 Supp. 83, 93, Tr. 20, 59.

22 Supp. 93-96, Tr. 59-69.

B Supp. 94, Tr. 63.

** Supp. 93, Tr. 59.

2 Supp. 93, Tr. 60. ‘

26 Supp. 89-90, 132, Tr. 42-46, Ex. 1, Portage Path Articles of Incorporation, at Art. 3rd; S.T.
277-78.



employs.”’ Its 2002-03 revenues equaled expenses, but any excess w0u_1d be maintained for use
in future years.*® Upon its (iissoluﬁon; any surplus goes to the Ohio Department of Mental

" Health.” Its contract with the Summit County ADAMH Board and related Assurance Statement
require that no eligible person in need of service shall be denied sefvices based on inability to
pay ‘and that priority will be given to those most severely disabled and those most in néed. 30
Poﬂage Path ﬁotiﬁes the public in humerous ways, including literature in government and
physician offices and hospitals; that 1t will provide care regardiess of ability to pay.”!

Sixty-five percent of Portage Path’s patients are on the sliding fee_\lscale, with 83% of
those eligible to pay on the sliding scale obligatéd to pay $15 a month or less for all psychiatric
and psychological services.” Even at these charity rates, 58% of the amount bilsled is written
off.>® The other 35% of its patients are on Medicare or Community Medicaid_, which pays |
Portage Path based on cost for their care, with the Medicare reimbursement, after deductible,

providing only about 39 cents on the dollar of that cost.*® Medicare patients are about 10-12% of

those served.”® Some services are simply donated.*®

27 Supp. 88-89, 114, Tr. 40-41 141-42. Both entities contribute to the salary of Jerry Kraker,
who is President of both entities. Supp. 88, 105, Tr. 40, 105.

2 SQupp. 98-99, Tr. 80-81.

2 Supp. 90, 99, 132, 271, Tr. 46-48, 81; Ex. 1 at Art. 5th; Ex. 17.

3 Supp. 92, 157, 253, Tr. 54-55, Ex. 7, Servme Provider Contract between Summ1t County
ADAMH Board and Portage Path, § 3.2.2 and § 9.1.2; Ex. 8, Assurance Statement at Y 16.
31 Supp. 106, Tr. 109.

32 Supp. 92, Tr. 56.

3 Supp. 93, Tr. 57.

* Supp. 94, 106, Tr. 62-63, 110.

¥ Supp. 111, Tr. 129-30.

3 Qupp. 105, Tr. 108.
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ARGUMENT

APPELLANT’S PROPOSITION OF LAW NO. 1:

Property that is leased to a nonprofit public mental health provider by
a nonprofit mental health entity wholly under its control, at or below
cost, to offer public mental health services without regard to ability to
pay, is property belonging to a charitable institution used for ,
charitable or public purposes and is entitled to exemption under R.C.
5709.12 and R.C. 5709.121 (A)(1)(b).

A. Exemption of the Disputed Property serves the purpose of R.C. 5709.121
(A)(1)(b) to cover property leased by one charity from another.

" The point of R.C. 5709.121 (A)(1)(b) is to exempt property that one chatitable,
educational or public entity leases frorﬁ another to use for charitable, educational or public
purposes. That is the statute’s plain meaning. The opposing briefs eviscerate the law by
insisting that lleasing activity itself makes a lessor ineligible for any exemption.’” The Tax
Commissioner, relying on Thomaston Woods, said “commercially leased property does not meet
the requirements for exemption under either R.C. 5709.12 or R.C. 5709.121[,]”** without
exialaining why property leased at or below cost between nonprofits, as here, is “commercially”
leased. Tilf: Board adopts the conclusiqn, despite the fact that it is based on an unlawful and
@reasonable rationale that nullifies part of the statute. This Court has been obliged to reverse
~ before, where the Board or Tax Commissioner failed to acknowledgé the import of RC

5709.121.%°

37 See TC’s Merit Brief at 19, 20; Brief of Amici at 7-8. Amici claim leasing “at or below
cost”™—i.e., under no circumstances accepting a profit—bespeaks a “responsible landlord,” but
choosing to lose money or break even would not be viable for any landlord in business for profit.
% Thomaston Woods Limited Partnership v. Lawrence (June 15, 2001, 2001 WL 672164, BTA
Case No. 99-L-551, cited at S.T. 4.

3 See Galvin v. Masonic Toledo Trust (1973), 34 Ohio St.2d 157, 296 N.E.2d 542; Cincinnati
Nature Center Ass'nv. Board of Tax Appeals (1976), 48 Ohto St.2d 122, 124, 357 N.E.2d 381
(“Given the ruling of the Galvin case, the board's reliance on case law developed prior to the
legislative definition of ‘exclusive use’ promulgated in R.C. 5709.121 was not proper, and its

7



The Institute’s use of the Disputed Property is solely to provide space at or below cost
as an intrinsic part of Portage Path’s delivery of public mental health éervices. Portage Path’s
services are provided regardless of ability to pay, under the mandate of the ADAMH board to
address public mental healthcare.! The Institute’s function as a captive, nonpr;:)ﬁt lessor leasing
the Disputed Property at or below cost to-ts charitable affiliate is not distinguishable in any
© principled way from those of the affiliated, nonprofit lessors granted- exeﬁption in Community
Health Professionals, Private Duty Services and 88/96 LP. % Similarly, new Sub.H.B. No. 160
(eff. June 2G, 2008} exempts property that a charitable limited liability company leases back to
its sole member, just as the older R.C. 5709.121 exempts property that one charitable corporation
leases to another.. The opposipg briefs invoke cases decided before R.C. 5709.121 (A)(1){b)
became law, and miss the point of the law by treating leasing itself-~—even without any view to
profit—as negating charitable chatacter.

The application for exémption is limited to the Disputed Property, used for the public
mental health work that is the pﬁrpose of the related entities, Portage Path and the Institute. It
excludes any property rented to others or used in staff outplacement. The opposing briefs distort
the record and ignore the split-listing requésted by the Institute, to insinuate something contrary

to the record here. Cases in which a charity tried to exempt property used to raise funds, apart

decision in that regard was unreasonable and unlawful.”) R.C. 5709.121 was passed in 1969, so
the TC Brief’s heavy reliance on eatlier cases, like the 1915 Bewjamin Rose Inst. v. Myers
31915), 92 Ohio St. 252, 110 N.E. 924 and others is improper.

% Comprised only of the grounds and the part of the building occupied by Portage Path, which
the Institute seeks to exempt pursuant to a split-listing. (Supp. 19, S.T. 235.)
41" As testified by the former ADAMH Board director for Summit County, Supp. 81-83, Tr. 12,
16-20.
2 Community Health Professionals v. Levin (2007), 113 Ohio St.3d 432, 2007-Ohio-2336;
Private Duty Services v. Zaino, (Aug. 31, 2007), BTA Case No. 2004-B-688, 2007 WL 2688698;
88/96 LP v. Wilkins (July 20, 2007) BTA Case No. 2005-A-55, 2007 WL 2156133.
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from its charitable work, are not on point. ¥ Such cases might ai)ply if the application here
included premises rented to others, or the office that handles) staff outplacement. But the
application is for premises devoted to the core puElic mental health operations of the related
nonprofits, from which the In‘stitute never generates any excess of re{fenues' over costs.

B. Failure to recognize the Institute as a charitable institution is not true to the
record nor to the BTA’s own findings.

The finding that the Institute is not charitable is not supported by the record. Findings of
the Board are not entitled to deference when they lack reliable and probative support in the
record.**

The Board recognizes Portage Path as a charity, and as the founder of the Institute: “The
record reveals that Northeast was founded by Portage Path and that Portagé Path is a charitable
entit_',r.”45 |

There is no dispute that the Institute is completely controlled by and subservient to

Portage Path——its charter and structure guarantee it. * 1t is not a vendor to various nonprofit

- customers like the information service in the discredited case of OCLC Online Computer Library

3 Tnapposite cites include Joint Hospital Services v. Lindley (1977), 52 Ohio St.2d 153, 370
N.E.2d 474 (premises of a separate laundry and linen service set up by hospitals to serve

" themselves and others); Hubbard Press v. Tracy (1993), 67 Ohio St.3d 564, 621 N.E.2d 396,
(print shop set up by a division of the Presbyterian Church); Zindorf'v. Otterbein Press (1941),
138 Ohio St. 287, 34 N.E.2d 748 (print shop run by an organ of the United Brethren Church);
Lutheran Book Shop v. Bowers (1955), 164 Ohio St. 359, 131 N.E.2d 219 (book shop operated
by Lutheran Welfare Service); Summit United Methodist Church v. Kinney (1983); 7 Ohio St.3d
13, 455 N.E.2d 669 (property leased to day care provider by church). In some cases, property
used to generate revenues that offset costs of charitable functions are exempt; see Girl Scouts-
Great Trail Council v. Levin (2007), 113 Ohio St.3d 24, 2007-Ohio-972, 862 N.E.2d 493, but
this is not a case about exempting property used to generate revenues to support a charity.
" Girl Scouts-Great Trail Council, 2007-Ohio-972 at 9.
3 Appx. 15, BTA Decision at 7. '
% Portage Path controls the Institute. (Supp. 105, Tr. 106.) It will always be controlled by, and
could not exist without Portage Path, because the majority of its board must be from the Portage
Path board. (Supp. 89, 91, 146-47, 153, Tr. 41, 51; Ex. 3, at Art. III; Ex. 4.) Institute employees
may not serve on its board. (Supp. 92, 146-47, Tr. 54; Ex. 3, Art. IIL)
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Center v. Kinney (1984),*” upon which the Board and the opposing briefs fely. The Institute is.
not claiming “vicarious” charitable character. The record shows that it is required to operate for
a charitable purpose and without a view to profit by its own charter and by the control exercised
over its activities by Portage Path. - The Board itself also found:
According to its atticles of incorporation, Northeast was organized with its primary
purpose “the promotion of mental health care” and was to be operated exclusively for
“charitable, education or scientific purposes w1thm the meaning of Section 501(c)(3) of
the [Internal Revenue] Code.” Appellant's Ex. 2.
The record presents two closely-related entities involved in public mental health. Both
attempt in good faith, spiritually, physically, intellectually, socially and.
econornically to advance and benefit mankind in general, or those in need of
advancement and benefit in particular, without regard to their ability to supply
that need from other sources, and without hope or expectation, if not with positive

abnegatlon, of gain or profit by the donor or by the instrumentality of the
chanty

Both entities devote themselves to the charitablejmission of providing public mental
“health services without regard to ability to pay, in different aspects. Portage Path provides direct
services. The Institute, under Portage Path’s direction ‘and control, provides inﬁﬁstructure, an’d.
operational efficiencies. Public mental health involves:
* treating ills of a kind that have been cast as both spiritual and physical by philosophy and
medicine through the ages;
o enabling mcjntally ilt or chemically dependent people potentially to make productive use

of their intellect, ‘

711 Ohio St.3d 198, 464 N.E.2d 572 (legislatively overruled by R.C. 5709.72). The Board
continues to rely on this questionable precedent, and undermine the intent of R.C. 5709.121
(A)(l)(b) by treating the very act of leasing as disproving a nonprofit’s ehglblhty for exemption,
as in the cases cited by Amici at 8-9 and TC Brief at 12-13.

* Appx. 10, Decision at 2.

¥ Planned Parenthood Ass’nv. Tax Comm’r (1966), 5 Ohio S$t.2d 117, 214 N.E.2d. 222, -
syllabus paragraph one.
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» addressing the social and economic issues presented by persons who may be dangerous
to themselves or others, and the public needs to prevent suicide, deal with disruptive
behavior, and minimize long-term psychiatric hospitalization,50

In the ﬁrocess of managing operational asi)ects of the two entities’ charitable work, the

Institute inéidentally may generate funds to ameliorate gaps and irregularities in public sﬁpport

for their mutual, charitable purpose, although that is not its focus. As to staff placement

activities (which are nof conducted on or from the Disputed Property) the record is clear that

e Making staff available to other agenciés when they are not needed by Portage Path is
neither a permanent part of the Institute’s operations nor one of its objectives.”

e The gross revenues (before expenses) produced by staff placement are just 6-10% of the
overall budget for the publib Imental health services that Portage Path, with the Institute’s
help, provides.52

* Revenues from the Institute’s incidental activities during the years the Board cited were
Iess than expenses, or exceeded expenses by only a negligible amount.>

The Institute’s incidental leasing of space not currently needed by Portage Path, and its

staff placement activity, are efficient stewardship, putting available resources to productive use

50 Supp. 82-83, 93-96; Tr. 15-17, 59-69.

51 Far from being an objective of the entity or function that it was set up to perform, Mr. Kraker
testified that staffing service originally did not exist, that it was merely “one of the functions”
that the Institute happened to be performing currently, to deploy staff during hours when they are
not needed at Portage Path. Supp. 102, Tr. 93-94.

2 Compare Financial Statements, Supp. 271, Ex. 17, showing operating budgets of $10.453
million in 2003 and $10.214 million in 2002 to Appx. 16, Decision at §, referring to gross
revenues from staffing of $932,446 in 2003 and $616,098 in 2002.

53 In the years 2003 and 2002 on which the Decision focuses, the Institute’s financial statements
show net loss of (-$13,413) in 2003 and net gain of $3,254 in 2002. (Supp. 276, Ex. 18, p. 3.)
See also Supp. 109, Tr. 124 (staffing services generated the cited amounts “in revenue, not in
excess revenue over expense”) and the relevant IRS nonprofit reporting return, Supp. 1, 8.T. 157,
at line 18, showing a deficit for 2003.
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to lessén the cost of public mental health. Would the public (or charity) be better served if staff
hired primarily to provide publicly-funded services wasted their available hours, instead of being
outplaced to hosl;italé and other agencies? Would they be better served if émplus space were not
rented to others, to lessen the expense of running Portage Path? The argument of Amici at 23-24
that these incidental activities make the Institute “commercial” ignore the récord, and  precedent
holding that an institution’s generating some revenue is not dispositive of its claim for tax
exemptidn. 3

All of the Institute’s activities are in furtherance of Portage Path’s work, and none for the
purpose of profit.™® If the Institute were not a charitable entity, it would not reduce Portage
Path’s rent by any amount which would otherwise exceed its pro rata share of the costs, rent the
Disputed Property to Portage Path in preference to any .better—paying tenant, below cost when
costs exceed the stated rent; and ultimately save chaﬁtable funds from going toward the profit
margin or rate hikes of a commercial lessor.”® It would keep any excess of revenues over costs
from staffing or any other activities, instead of using them to support public mental health. But,
by virtue of its charter, structure and Section 501(c)(3) status, it cannot, and it does not. The

Institute is operated in the sole interest of public mental health, rather than a way that seeks

profit. 1t is, therefore, charitable. This Court has already ordained that “[s]o long as an

* Girl Scouts-Great Trail Council, 2007-Ohio-972 at 9 17.

33 Mr. Kraker testified that the Institute was formed by Portage Path “to serve as an
insulator...for Portage Path real property and also to support mental health activities in Northeast
Ohio” (Supp. 89, Tr. 41)and that it supports Portage Path by reducing its expenses in any way
possible (Supp. 93, Tr. 58-59). See also Supp. 108, Tr. 117-19. It reduces the burden of
Summit County mental health tax levies by keeping Portage Path’s costs lower. Supp. 109,

Tr. 122. If revenue does exceed expense, it goes to benefit Portage Path operations. Supp. 98,
Tr. 77-78.

56 Supp. 97-98, 109, 263-68, Tr. 74-77, 122; Ex. 15
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‘institution is oper_ated without any view to profit and exclusively for a charitable purpose, it is a
charitable institution.”™’

The Board itself recognized the Institute’s “purpose to support mental health services in
the Summit County area,” calling it “an admirable undertaking.” (Appx. 17, Decision. at 9.)
- Based on the record, the Institute fits this court’s requirements for recognition as a charity on the
basis of both its purpose and of its operation (by the charity thaf controls it) “without hope or
expectation, if not with positive abnegation, of gain or profit.” The Tax Commisisoner’s finding
to the contrary, adopted by the Board, lacks any reliable or probative support in the record, and is
therefore unreasonable and unlawful aﬁd should be reversed.*®

The evidence is that the gross revenues of the Institute’s activities either fail to meet or
barely meet the costs of providing space for public mental health and defraying shortfalls.
- Opposing parties® carping about the amounts of those gross revenues does not supply any
reasoned basis for the Court to deny charitable status to an entity like the Institute, part of an
overall étructure devoted to efficient, cost-effective delivery of public mcnfal health care. This
Court has ﬁrmly established the rule that mere collection of revenues does not disqualify
property ﬁom exemption.>
The TC Brief attempts to fudge issues by citing cases on whether or not certain property

had a charitable use, in support of its argument that the Institute is not a charitable institution. It

relies, for example, on cases like Otterbein Press, which dealt with the use of property, not the

5T Herb Society v. Tracy (1994), 71 Ohio St.3d 374, 376, 643 N.E.2d 1132.

8 See Girl Scouts-Great Trail Council, 2007-Ohio-972 at 9.

7 Id, 2007-Ohio-972 at  17; Bowers v. Akron City Hosp. (1968), 16 Ohio St.2d 94, 96; 243
N.E.2d 95 (“It is the use of property rather than the fact that revenues are collected and received
from property which is controlling,”) citing Vick v. Cleveland Mem. Med. Found.(1965), 2 Ohio
St.2d 30, 206 N.E.2d 2; Good Samaritan Hospital v. Porterfield (1972), 29 Ohio St. 2d 25, 29;
278 N.E.2d 26. -
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nature of its owner. Qtterbein Press held that the property where Unitéd Brethren church ran a
printing business that did over 46% f}f its work for commercial businesses was not entitled to
exemption.ﬁo It did not consider disqualifying the church as a charity. The continued authority
of Otterbein Press, decided in 1941, and of other cases on "\NhiCh the opposing briefs rely was
also limited by this Court in Galvin, insofar as their interpretation of “exclusive” use of property

was overridden by R.C. 5709.121.%!

APPELLANT’S PROPOSITION OF LAW NO. 2:

Property that is leased by a nonprofit institution whose purpose is to
promote mental health, to a nonprofit public mental health clinic to
offer public mental health services without regard to ability to pay,
under contract with an agency of the state, is property “belonging to a
charitable institution” and “made available under the direction or
control of such institution, the state or political sabdivision for use in
fartherance of or incidental to its charitable or public purposes and
not with the view to profit” and is entitled to exemption under R.C.
5709.12 and §709.121 (A)(2).

A. The Disputed Property is made available under direction or control of a
charitable institution for use in furtherance of or incidental to its charitable '
purposes, within the scope of exemption under R.C. 5709.121 (A)(2).

%0 138 Ohio St. at 290, 34 N.E.2d at 750 (“It is clear from the record in the instant case that
appellant's property is not used exclusively for charitable purposes, but that its printing
establishment is conducted in competition with other commercial printing plants.”)

81 Galvin, 34 Ohio St.2d at 159-60, 296 N.E.2d at 543-44 (“‘any prior inconsistent decisions of
the courts interpreting that phrase [‘used exclusively for charitable purposes’] must yield”).
Incorp. Trustees of Gospel Worker Soc. v. Evatt, (1942), 140 Ohio St. 185, 42 N.E.2d 900;
Lutheran Book Shop, Columbus Youth League v. County Bd. Of Revision (1961) 172 Ohio St.
156, 174 N.E.2d 110 and Nat 'l Headguarters Disabled Am. Veterans v. Bowers (1960), 171 Ohio
St. 312, 170 N.E.2d 731 are similarly inapposite on the issue of charitable nature , and outdated
pursuant to Galvin, Ohio Masonic Home v, Bd. of Tax Appeals (1977), 52 Ohio St.2d 127 (farm
maintained to raise money for home for elderly) and Hubbard Press likewise deal with use of
specific property, not defining charitable status. Cleveland Osteopathic Hospital v. Zangerle
{1950),153 Ohio St. 222, 91 N.E.2d 261, concerning a hospital that made a substantial annual
profit, and Lincoln Mem. Hosp. v. Warren (1968), 13 Ohio St.2d 109, concerning a for-profit
lessor to a hospital that was itself not proven to be charitable, are not on point factually nor
concerned with the same issues.
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The Disputed Property consists of the property that Portage Path uses to deliver public
mental health services to Summit County residents without regard to their ability to pay. Thé
Digputed Property is made available under the direction and control of the Institute (which is
itself under the direction and control of Portage Path) for this charitable purpose that is shared by
both. The subordinate Institute, which assists Portage Path in serving their charitable purpose, is
also a charitable institution, as discussed above.

The Disputed Property here is used directly in furtherance of or incidental to the
charitable purpose of public mental health care. R.C. 5709. 121 broadens the definition of
“charitable phrposes” to include uses “in furtherance of or incidental to its charitable *** or
public purposes.” The total amount of land within the Disputed Property is less than an acre and
a half, .containing a 5,666 square-foot office building with 38 parking spéces, used primarily for
Portage Path staff and patients,®® and some lawn aﬁd trees that are used as a break and lunch area
by mental health s’taff,‘?3 and to “provide for a more soothing or therapeutic environment” for the
patients coming to the clinic for treatment.% Under Cincinnati Nature Center and American
Chemical Society v. Kinney,®® the Disputed Property deserves exemption.

The Disputed Property is entitled to exemption, first, because the Institute is ifself _
charitable, as set forth above, and the Disputed Propefty is “is made available under the direction

or control of such institution, the state, or political subdivision for use in furtherance of or

2 See Supp. 96, Tr. 72.

8 Tr. 102

% Tr.121-22

% Cincinnati Nature Center v. Bd. of Tax Appeals, (1976), 48 Ohio St. 2d 122, 357 N.E.2d 381
and American Chemical Society v. Kinney (1982), 69 Ohio St.2d 167, 431 N.E.2d 1007 (60-acre
landscaped area of which only 15 to 20 acres were used for building and parking lots'was
exempted on the basis that the green space attracted employees and contributed to morale.)
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incidental to its charitable *** or public purposes‘and not with the view to profit.”*® While it is
true that the Disputed Property belongs to the Institute, it is equally clear that the Institute is a
wholly-controlled entity under the aegis of Portage Path, and thus fair to characterize the
Disputed Property as indirectly owned by Portage Path, an(i used b_y it, within the purview of
R.C. 5709.121 (A)(2) and Cincinnati Nature Center.

APPELLANT’S PROPOSITION OF LAW NO. 3:

A nonprofit entity that is restricted by its articles of incorporation to
serve purposes defined by Ohio law as charitable or public purposes,
and determined by the Internal Revenue Service to qualify for federal
tax exemption under Section 501(c)(3), Title 26, U.S. Code, is
‘presumably a charitable institution for purposes of R.C. 5709.121, in
the absence of evidence that it has violated the requirements of its
articles or of Section 501(c)(3).

" AMICUS CURIAE THE OHIO COUNCIL OF BEHAVIORAL HEALTH
PROVIDERS’ PROPOSITION OF LAW:

An entity granted Section 501(c)(3) status by the Internal Revenue
Service shall be presumed charitable for purposes of R.C. 5709.121
unless it falls into an exception recognized by the Supreme Court of
Ohio.

A. The court has jurisdiction to establish a rule of law that addresses the error
of the Board in this and similar cases.

This Cdurt formulates legal rationales in order to address assignments of error that invoke
‘its jurisdiction. Litigants raise errors and arguments. Courts state reasoned interpretations of the
law. The Court’s jurisdiction to overturn the decision below is clearly invoked by the 24
| assignments of error listed in the Notice of Appeal, Appx. 1-7. By assigning as error the Board’s
interpret_.aﬁon (ﬁ' R.C. 5709.12 in conjunction with R.C. 5709.121, the Institute has placed before
the Court the issue of the Board’s varying rulings and sometimes circular logic in interpreting

these statutes. This Court unquestionably has authority to develop interpretive tests on issues of

66 R.C. 5709.121 (A)2).
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~ - statutory application. 57 ‘The Court would be well within its powers to adopt a new rule as

" advocated by the Institute or Amicus Curiae the Ohio Council of Behavioral Healthcare
Providers.

B. A presumbtion would satisfy important policy objectives. -

A ruling that Section 501(c)(3) organizations are generally charitable institutions makes
legal and practical sense. This Court’s Planned Parenthood definition of charity substantially
parallels the definition of tax exempt entities under Section 501(c)(3), Title 26, U.S. Code.
Reference to Section 501(c)(3) status recurs throughout Ohio decisions, statutes and
administrative procedures pertaining to charitable status:® The recent House Bill 562 (signed
June 24, 2008) corrects muddy Board of Tax Appeals precedent concerning nonprofit
redevelo_prﬁent ageﬁcies, by adding another sﬁeciﬁc reference to 501(c)(3) in new subsection (C)
to R.C. 5709.121, and stating in uncodified law tilat the General Assembly acted not to add a

new exemption, but to get the tax department back in line with legislative intent. 5

67 See Galvin, 34 Ohio St.2d at 159-60, 296 N.E.2d at 544, stating, as to test for application of
R.C. 5709.12 before it was clarified by the General Assembly in R.C. 5709.121, “That test was
judicially developed to aid in interpretation....” Likewise, the definition of “charity” used to
interpret the statutes is the judicially developed Planned Parenthood formula.

8 See, e.g., Akron Golf Charities v. Limbach (1987), 34 Ohio St.3d 11, 13-14; 516 N.E.2d 222
(purpose restricted to serving charitable needs by federal tax exemption); R.C. 5709.12(D)(1) .
(establishing conclusive presumption that a 501(c)(3) entity dedicated to advancing science is
charitable); 5709.12(E) (granting two-year tax exemption to real property held by a 501(c)(3)
entity dedicated to constructing or rehabilitating residences for eventual transfer to qualified low-
income families); DTE Form 23.

% The kind of Board decisions that new 5709.121 (C) addresses include Madzsonwlle
Community Urban Redevelopment Corp. v. Tracy (Mar. 2, 2001), BTA No. 1998-L-858, 2001
WL 224601, on which the Decision below relied, and similar cases denying exemptions to
redevelopment entities cited in Brief of Amici at 12-13. These are no longer reliable precedents,
since the General Assembly has specifically found them contrary to its intent, stating in
uncodified Section 757.10 of HL.B. 562: “The purpose of the amendment by this act of section
5709.121 of the Revised Code is to clarify the intent of the General Assembly that institutions of
the kind described in the amendment are charitable institutions for the purposes of that section as

17



Past Board decisions, including the inconsistent resu_lts in the Decision below and in
Private Duty,”” present irreconcilable conflicts. No charitable institution or ']é-gél’adviser to one
can predict how the Boé:rd will treat charities using the same struqtufeé to déliver charitable
services.”' The conflicting Board decisions cited in the briefs of the Institute and the Ohio
Council reveal a lack of the consistency claimed by the Tax Commissioner and Amici.

A presumption that entities are “charttable institutions™ under Ohio law if they have
purposes defined by Ohio law as charitable or public, and have received an Internal Revenue |
Service determination that they are tax-exempt under federal law, would offer multiple benefits.
It would assist those charged with enforcing compliance with tax exemption law, and free
charities from tremendous uncertainty under current, conflicting precedent, about which
otherwise tax-exempt nonprofits will be considered “charitable institutions.” Proof of the
charitable use of property would of course still be necessary. .

Charitable-minded people face substantial hurdles to establish, and then to maintain, a

- federally tax-exempt entity.”” The Ohio Department of Taxation specifically requires applicants

it existed before the effective date of the amendment.” Relevant portions attached in the Second
Appendix, Appx.2 at A2-01 to A2-06.
™ private Duty Services v. Zaino, (Aug. 31, 2007), BTA Case No. 2004-B-688, 2007 WL
2688698.
! Disparate treatment of the same functional relationships adds to the anomalies. Under curtent
law, there appear to be exemptions available for property that a for-profit limited partnership
leases to its general partner for charitable use as in 88/96 LP v. Wilkins (July 20, 2007), BTA
Case No. 2005-A-55, 2007 WL 2156133, and for a limited liability company renting back to its
sole member for charitable use, Sub.H.B. No. 160, both structures that are functionally the same
~ as, though technically different from, the lease here from a controlling charity to another
nonprofit corporation that it controls, for a charitable use. Amici mistake the facts of 8§8/96 LP,
Brief of Amici at 25, which involved a “for-profit 88/96 Limited Partnership that owns the
property...comprised of two partners|,]” a “non-profit entity that became a 0.1% general partner”
and a for-profit limited partner. “The property is then leased to or used by [the non-profit
general pariner}....”

2 See IRS Form 1023 and IRS publication 4221, Compliance Guide for 501(c)(3) Public
Charities '
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for property tax exemption to submit any Section 501(c)(3) determination letter from the IRS.
See DTE Form 23. The presumption advocated by the Institute and the Ohio Council does not
reverse any burden of pfoof, because any charity wishing to invoke it would need to prove its
Section 501(c)(3) status, after having proven its eligibility for that status to the Internal Revenue
Service. |

The Board has created a hodge—podgé of inconsistent decisions and a daunting task for
any cha:ri;[able public .s‘ervice provider, like Péﬂage Path and its Insﬁtﬁte or other members of the
Ohio Council.” They have a legitimate claim to exemptions to assist in their crucial work of
dealing with suicidal, disruptive, chemically dependent, and other mentally ill citizens, without
regard to the patients’ ability to ﬁay. Litigation costs easily become a burden on these nonprofit
entities, while the State of Ohio expends further resources to litigate such cases, and to tax
entities that the state and its subdivisions also collect taxes to support. Public and other
charitable funds would not haﬁe‘t(; be expended in this roundabout exercise, if a clearer guideline
were giyen by this Court. Thus, the proposed presumption would be a boon to charities, to other

courts addressing these issues, and to the state itself in the form of saved compliance costs.

7 See discussion in Institute’s Merit Brief at 25-28, Amicus Brief of Ohio Council at 5-9.
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CONCLUSION

For all of the foregoing reasons, this Court should modify the Decision of the Board and

enter final judgment exempting 68% of the'ﬁuilding located on the tax parcels at issue, and the

parking lot and surrounding grounds.
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subdivision.

- See. 5709.121. (A) Real property and tangible personal
property belonging to a charitable or educational institution or -
to the state or a political subdivision, shall be consideted as
used exclusively for charitable or public purposes by-such
institution, the state, or political subdivision, if it meets one.
of the; following requirements:

(1) It is used by such institution, the state, or political

subdivision, or by one or more other such institutions, the state, .

‘or political subdivisions under a lease, sublease, or other
contractual arrangement:

(@) Asa community or area center in which presentations in
music, dramatics, the arts, and related fields are made in order
to- foster public interest and education therein;

(b) For other charitable, educational, or public purposes.

(2) It is made available under the direction or control of
' such institution, the state, or political subdivision for use in
furthérance of or incidental to its charitable, educational, or
public purposes and not with the view to profit.

(3) It is used by an organizaﬁon d:ascribed in division (D)
- of section 5709.12 of the Revised Code. If the organization is a
corporation that receives a grant under the Thomas Alva Edison

grant program authorized by division (C) of section 122.33 of the

Revised Code at any time during the tax year, "used," for the
purposes of this division, includes holding property for lease or
resale to others.

(B)X(1) Property described in division (A)(1)(a) of this
section shall contiriue to be considered as used exciusively for -
charitable or public purposes even if the property is conveyed
through one conveyance or a series of conveyances to an entity
that is not a charitable or educational institution and is not the
state or a political subdivision, provided that all of the
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fo]lowing conditions apply with respect to that prbperty:

~ (a) The property has been listed as exempt on the county
auditor's tax list and duplicate for the county in which it is
locited for the ten tax years immediately preceding the year in
which the property is convcyed through one conveyance or a seties
of conveyances;

(b) The owner to which the property is conveyed throngh one
conveyance or a series of conveyances leases the proj)erty through
one lease or a series of leases to the entity that owned or
~ occupied the property for the ten tax 'years immediately preceding

- the year in which the property is conve yed or an affiliate of such
prior owner or occupant

() The property includes mprovements that are at least
fifty years old; ’

(d) The property is being renovated in connection with a
~claim for historic preservation tax. credxts available under
federal Jaw;

(e) The property continues to be used for the purposes
described in division (A)(1)(a) of this section after its
conveyance; and

. (f) The property is certified by the United States 'secretary
of the interior as a "certified historic structure” or certified
as part of a certified historic structure.

(2) Notwithstanding section 5715.27 of the Revised Code, an
ap'plication for exemption from taxation of property described in
division (B)(1) of this section may be filed by either the owner
of the property or its occupant.

(C) For purposes of this séction. an institution is a
charitable institution if the institation is a nonprofit
corporation or association, no part of the net carnings of which
inures to the ben_eﬁt of_' any private shareholder or individual, is '
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exempt from federal income taxafion under section 501(a) of the
Internal Revenue:Code, the majority of the institution's board of
directors are appointed by the mayor or legislative authority of a
‘municipal corporation or a board of county commissioners, ora -
combination thereof, and the primary purpose of the institution is
1o assist in the development and revitalization of downtown urban
areas,

Sec. 5721.30. As used in sections 5721.30 to 5721.43 of the
Revised Code: '

(A) "Tax certificate,” "certificate,” or "duplicate
certificate” means a document that may be issued as a physical
certificate, in book—énty form, or through an electronic medium,
. at the discretion of the county treasurer. Such document shall -
contain the information required by section 5721.31 of the Revised
'Code and shall be prepared, transferred, or redeemed in the manner
prescribed by sections 5721.30 to 5721.43 of the Revised Code. As
" used in those sections, "tax certificate," "certificate," and
"duplicate certificate” do not refer to the delinquent Jand tax
certificate or the delinquent vacant land tax certificate issued
* under section'5721.13 of the Revised Code.

B) "Certiﬁcate pérc_el“ means the parcel of delinquent land
that is the subject of and is described in a tax certificate.

(C) "Certificate holder" means a person who purchases a tax
certificate under section 5721.32, 5721.33, or 5721.42 of the
Revised Code, or a person to whom a tax certificate has been
transferred pursuant to section 5721.36 of the Revised Code.

| (D) "Certificate purchase price” means, with respect to the
sale of tax certificates under sections 5721.32, 5721.33, and
5721.42 of the Revised Code the amount equal to délinquent taxes;

323—12—1—9&"—&6—9:9%59&1—@949 charged agamst a cemﬁcate parcel
at the time the tax certificate respecting that parcel is sold,

not including any delinquent taxes-assessments; penaltios;
interest-and-charges; the lien for which has been conveyed to a
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(D) Prior to the execution of the Governor's Deed, possession
of the real estate described in division (A) of this section may
be governed by an interim lease or license between the Ohio
Department of Administrative Services and the grantee.

(E) Upon payment of the purchase price, the Auditor of State,
with the assistance of the Attorney General, shall prepare a .
Governor's Deed to the real estate described in division (A) of
this section. The Governor's Deed shall state the consideration
and shall be executed by the Governor in the name of the state,
countersigned by the Secretary of State, sealed with the Great
Seal of the State, presented in the office of thie Auditor of State -
for récording, and delivered to the grantee. The grantee shall
present the Governor's Deed for recording in the office of the
. Shelby County Recorder. '

(F) The Governor's Deed shall contain a restriction that

grantee shall extend the existing agreement between Dayton Public

Television and the state, for Dayton Public Television's right to
use the Premises and tower located thereon, described in division
(A) of this section, through June 30, 2009.

(G) The risk of loss or damage to the real estate described
-in division (A) of this section shall remain with and is expressly
assumed by the state until title passes at the time of the
~ delivery of the Governor's Deed.

- (H) The grantee shall pay the costs of the conveyance of the
real estate described in division (A) of this section, including

" recordation costs of the Governor's Deed.

() This section expires one year after its effective date.

Section 757.10. The purpose of the amendment by this act of

section 5709:121 of the Revised Code is to clarify the intent of

. the General Assembly that institutions of the kind described in
the amendment are charitable institations for the purposes of that
section as it existed before the effective date of the amendment.
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Therefore, the amendment applies to any application for exemption,
or the property that is the subject of such application, pending
before the Tax Commissioner on the effectwe date of this act or
filed thereaﬂer '

Section 803.03. Notwithstanding division (E}5) of section
' 5721,37 of the Revised Code, the holder of a certificate for -
~ which a notice of intent to foreclose has been filed with the
county treasurer before the effective date of this section shall

" have ninety days from the effective date of this section to file
foreclosure proceedings in a court of competent jurisdiction.

'Se'ction'803.067- The amendment by this act of section 5739.02
of the Revised Code, adding divisions (B}49) and (50), applies
. to sales described in those divisions on or after August 1,
2008. |

* Section 803.10. That the amendment of section 5747.01 of the
Revised Code by this act applies to taxable years beginning on or
after January 1, 2008. :

Section 803.20. The amendment by this act to section 6117.012

of the Revised Code applies to any proceedings, covenant,
stipulation, obligation, resolution, trust agreement, indenture,
loan agreement, lease agreement, agreement, act, or action, or
: part of it, pending on the effective date of this act.

Sect-ion 803.31. Sections 4117.14 and 4117.15 of the Revised
Code, as amended by this act, apply only to collective bargaining
agreements and extensions and rencwals of those agreements entered
into on or after the effective date of those sections as amended
by this act.

‘Section 803.40. Sections 4123.26, 4123.32, 4123.37, and
4123.54 of the Revised Code, as amended by this act, apply to ali
claims pursuant to Chapters 4121, 4123 and 4131. of the Revised
Code arising on and after the effective date of those sections as
" amended by this act.
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