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 NADER, J. 

{¶1} This appeal is taken from a final judgment of the Lake County Court of 

Common Pleas.  Appellant, Kenneth N. Jaryga, appeals from his convictions on one 

count of gross sexual imposition and one count of abduction.  

{¶2} The following facts are relevant to this appeal.  On May 28, 1999, 

appellant was indicted by the Lake County Grand Jury on the following charges:  (1) 

one count of gross sexual imposition, in violation of R.C. 2907.05; (2) one count of 

abduction, in violation of R.C. 2905.02; and (3) one count of receiving stolen 

property, in violation of R.C. 2913.51.  Appellant entered a plea of not guilty to the 

charges, and retained an attorney to represent him. 

{¶3} On August 13, 1999, appellant filed with the trial court a motion to 

suppress certain evidence.  As grounds for the motion, appellant argued that his arrest 

for disorderly conduct, a minor misdemeanor, violated R.C. 2935.26.  The trial court 

conducted a hearing, and in a judgment entry dated September 9, 1999, overruled the 

motion. 
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{¶4} The case against appellant proceeded to a jury trial on October 4, 1999, 

at which time the trial court dismissed the receiving stolen property charge upon 

motion of the state.  Over the next two days, the prosecution called several witnesses 

to the stand, including the victim, Jenny Forsythe (“Forsythe”). 

{¶5} Forsythe testified that during the afternoon of March 20, 1999, she and 

her nine-year-old daughter went to the Big Lots department store in Mentor, Ohio, to 

purchase perfume and to look at a couch for her home.  After Forsythe looked at the 

couch in the furniture department, she and her daughter paid for the perfume and left 

the store. 

{¶6} While leaving the store through the main entrance, Forsythe testified 

that she noticed a man, whom she later identified as appellant, standing near the doors.  

As she was walking to her car, appellant, according to Forsythe, began following her.  

Upon reaching the car, Forsythe took out her keys to unlock her door.  As she was 

doing this, appellant approached from behind and pushed his body against hers, 

trapping her between his body and the car.  Appellant then grabbed Forsythe’s right 

buttock and told her that her “ass looked good and firm.” 

{¶7} Forsythe screamed and told appellant to get away from her.  Apparently 

responding to the scream, two unidentified men approached the scene and asked if 

everything was okay.  At that point, appellant walked away from Forsythe’s vehicle.   

{¶8} According to Forsythe, appellant entered a maroon truck and began to 

leave the parking lot.  She then got into her own vehicle and followed appellant as he 
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left the shopping center.  During this time, Forsythe was able to write down the license 

plate number of the truck appellant was driving.  She then immediately pulled into a 

nearby BP service station located at the intersection of State Routes 2 and 615 where 

she called the police. 

{¶9} Shortly thereafter, Officer Timothy Baker (“Officer Baker”) of the 

Mentor Police Department arrived at the service station and asked appellant to give a 

written statement concerning what had occurred.  In addition to the statement, 

Forsythe also provided Officer Baker with a description of both appellant and the 

truck he was driving. 

{¶10} Officer Baker also testified on behalf of the state.  He related to the jury 

that when he responded to the BP, he observed Forsythe standing in front of the 

station crying and visibly shaking.  The officer testified that he spoke with Forsythe 

for approximately ten to fifteen minutes, during which time he obtained the above 

information. 

{¶11} After speaking with Forsythe, Officer Baker then proceeded to Big Lots 

where he questioned several of the employees.  Later in the afternoon, Officer Baker 

learned that the truck appellant was driving was registered in the name of Rodney 

Dennison (“Dennison”).  Dennison confirmed that he owned the truck in question, but 

that appellant, who was employed by Dennison’s company, had the truck in his 

possession.  He then gave Officer Baker a physical description of appellant, which 

matched the one provided by Forsythe. 
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{¶12} Around 8:00 p.m., Officer Baker received a report concerning an 

intoxicated male at Big Lots.  As a result, he and another officer responded to the 

scene.  Once there, Officer Baker saw the maroon truck appellant had been driving 

earlier in the day.  He then observed appellant leaning against the front of the Big Lots 

building.  When the officers approached appellant and engaged him in conversation, 

Officer Baker noticed that appellant’s clothing was disheveled, that he was having 

trouble lighting a cigarette, that his speech was slurred, and that appellant smelled of 

alcohol.   

{¶13} From his observations, Officer Baker determined that appellant was 

intoxicated. Based on this determination, he then placed appellant under arrest for 

disorderly conduct.  Appellant was read his rights and placed in the back of a patrol 

car.  The other officer who had accompanied Officer Baker then conducted a search of 

appellant’s truck where several items of ladies’ underwear were found in plain view 

and ultimately seized. 

{¶14} Officer Baker subsequently transported appellant to the police station 

for questioning.  During the interview, appellant admitted to being at Big Lots several 

times that day.  Moreover, appellant also told the officer that he had spoken to a lady 

in the parking lot, and that he may have told she looked nice.  However, he denied 

ever grabbing the person. 

{¶15} Appellant testified on his own behalf at trial.  He explained that on the 

day in question, he had run some errands in the morning and then drove to the office 
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where he worked as an estimator for an insurance restoration contractor.  At the office, 

appellant began drinking from a bottle of gin and 7-Up, which he had brought with 

him from home.  During the course of the afternoon, appellant consumed enough of 

the alcohol to obtain what he described as a “happy buzz.” 

{¶16} Appellant left the office in his company truck and drove to the BP 

service station where he purchased gasoline and a hotdog.  After leaving there, 

appellant then proceeded to Big Lots and bought a cooler, barbecue utensils, and 

smoking chips for his grill. 

{¶17} Appellant testified that he paid for the merchandise and took it out to 

his truck. However, he decided to return to the store to look at a roll-top desk he and 

his wife were considering buying.  Appellant stated that he walked around the store for 

approximately fifteen minutes before deciding to look elsewhere. 

{¶18} While walking to his car, appellant claimed that he came upon a 

woman getting into her vehicle.  Because there was another automobile parked beside 

the car, appellant testified that he asked her if he could get by.  According to appellant, 

the woman never responded to his question so he asked once again.  In response, 

appellant told the jury that the woman allegedly made a sarcastic remark. 

{¶19} Determining that the woman was not going to cooperate, appellant 

decided to squeeze between the other vehicle and the car door.  While he was in the 

process of doing so, appellant testified that the woman told him, “You can’t touch my 

ass.”  When appellant told her that he never touched her, the woman repeated her 
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comment.  It was at this time that the two unidentified men approached and asked if 

everything was okay. 

{¶20} Appellant subsequently left the shopping center parking lot and 

proceeded to a furniture store in Painesville and several other stores located near the 

Great Lakes Mall.  After dropping some things off at the office, appellant claimed that 

he returned to the BP around 8:00 p.m. and purchased a pack of cigarettes.  From 

there, appellant continued to Big Lots to look at the roll-top desk one more time.  

Appellant went to the furniture department, looked at the desk, and left the store.  

When he arrived at his truck, appellant testified that he decided to finally purchase the 

desk.  Before entering the store, however, appellant stated that he wanted a cigarette.  

It was at this time that the two police officers approached him, and he was arrested.   

{¶21} At the conclusion of the testimony, the jury returned verdicts of guilty 

on both charges.  Following the preparation of a presentence investigation report, the 

trial court conducted a sentencing hearing on November 11, 1999.  After considering 

the record, the trial court first found appellant to be a sexually oriented offender under 

R.C. Chapter 2950.  The court then ordered appellant to serve one year for his 

conviction of gross sexual imposition, which was to be served concurrently with a 

three-year prison term for his conviction of abduction. 

{¶22} From this judgment, appellant filed a timely notice of appeal with this 

court.  He now asserts the following assignments of error for our consideration: 
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{¶23} “[1.] The trial court’s failure to sentence appellant to 
a minimum term and failure to sufficiently set forth its reasons for 
deviating from the minimum term was contrary to the requirements 
of Ohio Revised Code Section 2929.14(B), and Ohio Revised Code 
2929.19(B)(2)(a)[.] 

 
{¶24} “[2.] The trial court’s admission of evidence seized 

immediately after appellant’s arrest for a minor misdemeanor was 
contrary to the requirements of the Fourth Amendment to the United 
States Constitution and Section 14, Article I of the Ohio 
Constitution because the seizure of such evidence was unlawful 
under Ohio Revised Code Section 2935.26[.] 

 
{¶25} “[3.] The trial court abused its discretion and thereby 

committed reversible error by refusing to permit appellant’s counsel 
to cross-examine Jenny Forsythe concerning material differences 
between her written statement to the Mentor police and her 
testimony at trial[.] 

 
{¶26} “[4.] The trial court erred in failing to instruct the 

jury on the lesser included offense of unlawful restraint[.] 
 

{¶27} “[5.] The trial court committed plain error by failing 
to properly instruct the jury as to the lesser included offense of 
sexual imposition[.] 

 
{¶28} “[6.] The trial court erred by denying appellant’s 

motion for judgment of acquittal pursuant to Rule 29 of the Ohio 
Rules of Criminal Procedure because appellant’s conviction was not 
based upon sufficient evidence.  In the alternative appellant’s 
conviction was against the manifest weight of the evidence[.]” 
 

{¶29} In his first assignment of error, appellant argues that R.C. 2929.14(B) 

requires that a trial court sentence an offender to the minimum sentence for first-time 

imprisonment unless it specifies on the record that the shortest prison term would 

demean the seriousness of the conduct or would not adequately protect the public from 

future crime by the offender.  As part of its obligation under R.C. 2929.14(B), 
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appellant believes that the trial court must indicate during the sentencing hearing that 

it considered imposing the minimum sentence before deviating therefrom. 

{¶30} Appellant is correct that R.C. 2929.14(B) requires the sentencing court 

to impose the minimum sentence for first-time imprisonment unless it specifies on the 

record that the shortest prison term would demean the seriousness of the conduct or 

would not adequately protect the public from future crime by the offender.  State v. 

Bradford (June 1, 2001), Lake App. No. 2000-L-103, unreported, 2001 Ohio App. 

LEXIS 2487, at 6.  However, in interpreting this requirement, the Supreme Court of 

Ohio has held: 

{¶31} “R.C. 2929.14(B) does not require that the trial court 
give its reasons for its finding that the seriousness of the offender’s 
conduct will be demeaned or that the public will not be adequately 
protected from future crimes before it can lawfully impose more 
than the minimum authorized sentence.”  (Emphasis sic.) State v. 
Edmonson (1999), 86 Ohio St.3d 324, syllabus. 
 

{¶32} According to Edmonson, a trial court is not required to give its reasons 

underlying its finding that the seriousness of the offender’s conduct will be demeaned 

or that the public will not be adequately protected from future crime before the court 

can lawfully impose more than the minimum authorized sentence.  Bradford at 7.  

Rather, when sentencing a person to first-time imprisonment, the trial court merely has 

to state somewhere on the record that one or both of the reasons set forth in R.C. 

2929.14(B) justify a sentence which is longer than the minimum.  Bradford at 7-8.  In 
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other words, the trial court “must note that it engaged in the analysis and that it varied 

from the minimum for at least one of the two sanctioned reasons.”  Edmonson at 326. 

{¶33} Appellant argues that under Edmonson, the trial court must make the 

required findings on the record during the sentencing hearing.  To support this 

conclusion, appellant relies on dicta in the opinion which states:  “the record of the 

sentencing hearing must reflect that the court found that either or both of the two 

statutorily sanctioned reasons for exceeding the minimum term warranted the longer 

sentence.” Edmonson at 326. 

{¶34} This court has held on numerous occasions that the findings mandated 

by R.C. 2929.14(B) “must appear somewhere on the record of sentence, either in the 

judgment or in the transcript of the sentencing hearing.”  State v. Rone (Dec. 4, 1998), 

Ashtabula App. No. 98-A-0001, unreported, 1998 Ohio App. LEXIS 5813, at 6.  See, 

also, State v. Hoskins (Mar. 16, 2001), Ashtabula App. No. 2000-A-0037, unreported, 

2001 Ohio App. LEXIS 1232.   

{¶35} Our holding is in agreement with the decision in Edmonson; although 

the Supreme Court used the phrase “record of the sentencing hearing” when 

describing the trial court’s obligation, the Court ultimately looked at both the 

sentencing judgment entry and the transcript of the sentencing hearing before 

determining that the trial court had not complied with R.C. 2929.14(B).  Edmonson at 

327-328.  Accordingly, under Edmonson, so long as the trial court makes the required 
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finding on the record, it does not matter whether it is made in the sentencing entry or 

during the sentencing hearing itself. 

{¶36} Nowhere in Edmonson does the Supreme Court suggest that that the 

trial court must actually state that it considered imposing the minimum sentence.  The 

trial court merely has to state somewhere on the record that one or both of the reasons 

set forth in R.C. 2929.14(B) justify a sentence which is longer than the minimum. 

{¶37} After looking at the record before us, we conclude that the trial court 

fully complied with R.C. 2929.14(B) when it deviated from the minimum sentences.  

The trial court’s judgment entry contains the following finding:  “The Court finds 

pursuant to R.C. 2929.14(B) that the shortest prison term will demean the seriousness 

of [appellant’s] conduct.”  This finding fully comports with R.C. 2929.14(B), 

Edmonson, and this court’s application thereof.  State v. Dwyer (Aug 10, 2001), Lake 

App. No. 2000-L-090, unreported, 2001 Ohio App. LEXIS 3537, at 4.   

{¶38} Moreover, during the sentencing hearing, the trial court expressly stated 

on the record that “[t]he Court finds that the minimal [sic] sentence demeans the 

seriousness of the offense.”  While it is true that the trial court did not preface its 

finding by stating that it was being made pursuant to R.C. 2929.14(B), it is clear that 

the court initially considered imposing the minimum sentences on appellant before 

departing from the statutorily mandated minimum terms pursuant to one of the reasons 

contained in the statute.  As a result, appellant’s first assignment of error is not well-

taken. 
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{¶39} In assignment of error two, appellant argues that the trial court erred 

when it denied his motion to suppress.  Specifically, appellant claims that his arrest for 

disorderly conduct, a minor misdemeanor, violated R.C. 2935.26 because at the time 

of the arrest, he did not need any medical assistance, and there was no evidence that he 

was unable to provide for his own safety. 

{¶40} At a hearing on a motion to suppress, the trial court functions as the 

trier of fact. Thus, the trial court is in the best position to weigh the evidence by 

resolving factual questions and evaluating the credibility of witnesses.  State v. Mills 

(1992), 62 Ohio St.3d 357, 366. 

{¶41} On review, an appellate court must accept the trial court’s findings of 

fact if those findings are supported by competent, credible evidence.  State v. 

Retherford (1994), 93 Ohio App.3d 586, 592.  After accepting such factual findings as 

true, the reviewing court must then independently determine, as a matter of law, 

whether or not the applicable legal standard has been met.  Id.  

{¶42} In the case at bar, appellant was arrested for disorderly conduct based 

on public intoxication, in violation of R.C. 2917.11(B)(2).  R.C. 2935.26, which 

governs arrests for minor misdemeanors in Ohio, provides in relevant part: 

{¶43} “(A) Notwithstanding any other provision of the 
Revised Code, when a law enforcement officer is otherwise 
authorized to arrest a person for the commission of a minor 
misdemeanor, the officer shall not arrest the person, but shall issue a 
citation, unless one of the following applies: 
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{¶44} “(1) The offender requires medical care or is unable 
to provide for his own safety. 

 
{¶45} “***” 

 
{¶46} Pursuant to R.C. 2935.26, a police officer may not arrest a person for a 

minor misdemeanor, and instead should issue a citation, unless one of the enumerated 

exceptions is applicable.  In fact, the Supreme Court of Ohio has recently held that 

“[a]bsent one or more of the exceptions specified in R.C. 2935.26, a full custodial 

arrest for a minor misdemeanor offense violates the Fourth Amendment to the United 

States Constitution and Section 14, Article I of the Ohio Constitution, and evidence 

obtained incident to such an arrest is subject to suppression in accordance with the 

exclusionary rule.”  State v. Jones (2000), 88 Ohio St.3d 430, syllabus.  See, also, 

Eastlake v. Taylor (Dec. 29, 2000), Lake App. No. 99-L-161, unreported, 2000 Ohio 

App. LEXIS 6211, at 7.  Moreover, the state has the burden of proving that one of the 

exceptions in R.C. 2935.26 was applicable at the time the arrest was made.  State v. 

Satterwhite (1997), 123 Ohio App.3d 322, 324. 

{¶47} The trial court conducted a hearing on appellant’s motion to suppress 

on September 3, 1999.  During the hearing, Officer Baker testified that when he first 

approached appellant, he was leaning against the Big Lots building trying to light a 

cigarette. The officer also testified that appellant’s clothing appeared to be disheveled 

and that when he asked appellant whether he was okay, he did not immediately 
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respond.  Furthermore, when Officer Baker asked to see some identification, appellant 

had trouble retrieving it. 

{¶48} During their conversation, Officer Baker also noticed an odor of 

alcohol coming from appellant.  In addition, appellant’s speech was slurred, and he 

mumbled when he spoke.  Based on his observations, Officer Baker determined that 

appellant was intoxicated, and that he could not safely take care of himself.  

Specifically, he testified to the following during the suppression hearing: 

{¶49} “Q.  And for what, what was [appellant] placed under 
arrest for at that time? 

 
{¶50} “A.  I advised he was under arrest for public intox. 

 
{¶51} “Q.  And for what reason did you place him under 

arrest at that point? 
 

{¶52} “A.  For public intox, he wasn’t able to safely care 
for himself. 

 
{¶53} “*** 

 
{¶54} “Q.  How did you feel, Officer, his state of 

intoxication would affect his ability to drive a car? 
 

{¶55} “A.  He would have been impaired.” 
 

{¶56} Appellant also testified at the suppression hearing, during which time 

he disputed much of Officer Baker’s testimony.  He stated that, although he had been 

drinking during the day, when Officer Baker approached him, he was not so 

intoxicated that he was unable to understand what Officer Baker was saying to him. 

Appellant also testified that, in response to the questioning, he told Officer Baker that 
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he was fine, and that he was at the store to shop.  However, when the prosecutor asked 

him whether the alcohol he had consumed had affected him, appellant responded that 

he was not sure. 

{¶57} From this testimony, the trial court denied appellant’s motion to 

suppress. Appellant, however, now argues that there was no evidence introduced 

during the hearing showing that he either needed medical assistance or could not 

provide for his own safety.  He maintains that his overall conduct during the 

questioning established that he was coherent, compliant, and lucid.  As a result, 

appellant contends that he would have been able to contact a family member for a ride 

off of the premises. 

{¶58} After reviewing the record before us, we conclude that the trial court’s 

decision is supported by competent, credible evidence.  Obviously, the determination 

of whether or not appellant was able to provide for his own safety turns on the 

credibility of the witnesses who testified at the suppression hearing.  The trial court, as 

the trier of fact, weighed the testimony of each witness and determined that the state’s 

witnesses were more credible than appellant concerning the level of his intoxication.  

See, generally, State v. Lowe (June 19, 1998), Montgomery App. No. C.A. 16854, 

unreported, 1998 WL 320992.  Accordingly, appellant’s second assignment of error is 

without merit. 

{¶59} Under assignment of error three, appellant asserts that the trial court 

abused its discretion when it prevented his attorney from cross-examining Forsythe 
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with respect to alleged inconsistencies between her trial testimony and her written 

statement to the police.  In particular, he argues that his attorney was unable to 

question the victim about why she never mentioned in her written statement that 

appellant had pinned her against her car.  Appellant feels that he should have been 

allowed to cross-examine Forsythe on this omission because it went to her overall 

credibility.1 

{¶60} On direct examination, Forsythe testified about how appellant 

approached her from behind, grabbed her right buttock, and made a crude comment.  

When the prosecutor asked her to provide more detail about the incident, Forsythe 

explained how appellant had used his body to pin her against her vehicle. 

{¶61} During cross-examination, the following exchange occurred when 

appellant’s attorney attempted to impeach Forsythe’s credibility by asking her why she 

had not included the fact that appellant had pinned her against her car with his body in 

the statement given to police: 

{¶62} “Q.  And then while you were in the safety of the 
police car you were asked to write a statement about what had 
happened; is that correct? 

 
{¶63} “A.  Right. 

 
{¶64} “Q.  And you did, in fact, write that statement; did 

you not? 
 

{¶65} “A.  Yes, I did. 

                                                           
1.  The only issue raised by appellant on appeal is his right to cross-examine 

Forsythe about her statement, a copy of which he had in his possession at trial. 
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{¶66} “Q.  And in that statement you never said anything 

about the defendant having his body pinning you against the car, did 
you? 

 
{¶67} “A.  No, I didn’t. 

 
{¶68} “Q. That was the most traumatic thing that had 

happened to you that day; was it not, Ms. Forsythe? 
 

{¶69} “A.  That’s right. 
 

{¶70} “Q.  And while you are in the police car with a 
chance to write it down you did not write it down, right? 

 
{¶71} “A.  Right. 

 
{¶72} “Q.  But you’re telling it to us today; are you not? 

 
{¶73} “A.  Correct. 

 
{¶74} “All you told the police was that he grabbed my rear 

end, right? 
 

{¶75} “A.  Right.” 
 

{¶76} After the last answer, the prosecutor objected, and she and appellant’s 

attorney approached the bench for a sidebar conference.  During the conference, 

appellant’s attorney expressed the opinion that Forsythe’s written statement contained 

a material omission because it did not mention appellant using his body to trap her 

against her vehicle.  The trial court looked at the statement, sustained the prosecutor’s 

objection, and ruled that appellant’s attorney would not be allowed to cross-examine 

Forsythe on the alleged omission because it was not inconsistent with her testimony. 

{¶77} Crim.R. 16(B)(1)(g) provides the following: 
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{¶78} “In camera inspection of witness’ statement.  Upon 
completion of a witness’ direct examination at trial, the court on 
motion of the defendant shall conduct an in camera inspection of the 
witness’ written or recorded statement with the defense attorney and 
prosecuting attorney present and participating, to determine the 
existence of inconsistencies, if any, between the testimony of such 
witness and the prior statement. 

 
{¶79} “If the court determines that inconsistencies exist, the 

statement shall be given to the defense attorney for use in cross-
examination of the witness as to the inconsistencies. 

 
{¶80} “If the court determines that inconsistencies do not 

exist the statement shall not be given to the defense attorney and he 
shall not be permitted to cross-examine or comment thereon.” 

 
{¶81} In construing the above provision, this court has previously held that 

“not every omission during testimony of details contained in a witness’ statement to 

police constitutes an inconsistency within the meaning of Crim.R. 16(B)(1)(g).”  State 

v. Armington (Dec. 30, 1988), Lake App. No. 12-015, unreported, 1988 Ohio App. 

LEXIS 5277, at 13.  Instead, “[c]ertain details related to the police may naturally not 

be brought up on direct examination and some details omitted from a witness 

statement may naturally crop up for the first time at trial ***.”  State v. Hartford 

(1984), 21 Ohio App.3d 29, 31.  As a result, “it is not appropriate to consider the 

omission of such details to be ‘inconsistencies.’”  Id. 

{¶82} Nevertheless, under certain circumstances, more material omissions 

may be fairly construed as inconsistencies under Crim.R. 16(B)(1)(g).  Id.  See, also, 

State v. Davie (Dec. 27, 1995), Trumbull App. No. 92-T-4693, unreported, 1995 WL 

870019, at 30. However, the trial court is given broad discretion in determining 
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whether a specific omission is inconsistent with a witness’ trial testimony.  Davie at 

30; State v. Morris (Dec. 30, 1994), Lake App. No. 93-L-157, unreported, 1994 Ohio 

App. LEXIS 5981, at 23. 

{¶83} Here, the factual situation is different from that contemplated by 

Crim.R. 16.  The record is very clear that defense counsel had the statement in 

question prior to the prosecutor’s objection.  As a result, even though the trial court 

ruled that there were no inconsistencies between Forsythe’s statement and testimony, 

defense counsel was not prejudiced because he was not seeking the statement.  Instead 

appellant now claims he was denied the right to pursue this line of questioning.  That 

is simply not true. 

{¶84} Regardless of whether the alleged omission was material enough to be 

considered an inconsistency, the transcript clearly shows that appellant’s attorney was 

in fact able to cross-examine Forsythe about her statement.  As a matter of fact, 

appellant’s attorney asked Forsythe at least five different questions with regard to why 

she never mentioned in her statement that appellant had pressed his body up against 

hers.  Furthermore, during cross-examination, Forsythe admitted that she did not say 

anything in her statement about appellant pinning her against the car.   

{¶85} Appellant provides no explanation concerning what more could have 

been gained from continued questioning on this subject.  Indeed, the record shows that 

once the prosecutor objected and before the sidebar conference was held, appellant’s 

attorney had already asked Forsythe another, unrelated question.   
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{¶86} Moreover, as previously indicated, the record is clear that appellant’s 

attorney had a copy of Forsythe’s statement prior to and during the trial.  Thus, this 

was not a situation where a defendant was caught off-guard or was unaware of a 

previous statement made by a material witness.   

{¶87} In addition, the prosecution filed a bill of particulars before the trial 

started in which it is clearly stated that appellant pushed Forsythe against her vehicle 

while pressing his body against hers.  Accordingly, appellant was well aware of the 

prosecution’s position with respect to the abduction charge.  As a result, the trial court 

did not abuse its discretion in denying appellant’s attorney further opportunity to 

cross-examine Forsythe about the alleged omission.  Appellant’s third assignment of 

error is not well-taken. 

{¶88} In assignment of error four, appellant maintains that the trial court erred 

in failing to instruct the jury on unlawful restraint as a lesser included offense of 

abduction.  He believes that the jury should have been instructed on the lesser included 

offense because, according to appellant, there was no evidence that he used force or 

that he threatened the victim in any way.  Appellant further argues that there was a 

material issue of fact as to whether Forsythe was actually placed in fear, and that 

because of this, the jury should have been given the choice between the two charges. 

{¶89} Likewise, appellant claims in his fifth assignment of error that the trial 

court abused its discretion by failing to instruct the jury on sexual imposition as a 

lesser included offense of gross sexual imposition.  Appellant contends that there was 
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absolutely no evidence introduced during his trial showing that he acted knowingly. 

According to appellant, his possibly pushing the car door against Forsythe when trying 

to get through the parking lot was, at most, reckless conduct. 

{¶90} When a criminal defendant requests that a lesser included offense 

instruction be given, the trial court must make two determinations.  First, the court 

must decide what constitutes a lesser included offense of the charged crime.  Second, 

the trial court must consider the facts of a given case and ascertain whether the jury 

could reasonably conclude that the presented evidence would support a conviction for 

the lesser offense, but not the greater.  State v. Kutnar (Sept. 30, 1999), Lake App. No. 

98-L-117, unreported, 1999 Ohio App. LEXIS 4652, at 8-9, citing State v. Kidder 

(1987), 32 Ohio St.3d 279, 280. 

{¶91} There is no question that unlawful restraint is a lesser included offense 

of abduction.  Kutnar at 13; State v. Bleasdale (Sept. 6, 1996), Ashtabula App. No. 95-

A-0047, unreported, 1996 Ohio App. LEXIS 3876, at 11.  Nonetheless, as we noted 

above, even when a particular offense is a subsumed by another, a trial court is not 

automatically required to give the requested instruction.   

{¶92} Rather, a criminal defendant is entitled to such an instruction only if 

warranted by the evidence.  Stated differently, a lesser included offense instruction 

will be given where the trier of fact could reasonably find for the accused on one or 

more elements of the crime charged, and against the accused on the remaining 

elements, which form the lesser included offense.  Kutnar at 10.  Thus, a trial court 
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should give an instruction on a lesser concluded offense only when the evidence 

presented is such that a jury could both reasonably acquit the defendant of the charged 

offense and convict him of the lesser included offense.  Id. at 11. 

{¶93} Here, despite denying he ever physically touched Forsythe, although 

there may be a question as to whether the car door did, appellant argues there was no 

evidence that she was put in fear by his conduct, which is a required element of 

abduction.  To support his argument, appellant refers to the portion of Forsythe’s 

testimony in which she explained how she followed appellant out of the parking lot so 

that she could acquire his license plate number.  Based on this testimony, appellant 

maintains that the jury could have reasonably acquitted him of abduction, while at the 

same time find him guilty of unlawful restraint.  We agree. 

{¶94} To convict appellant of abduction, the state had to prove that he 

knowingly, by force or threat of force, restrained Forsythe’s liberty under 

circumstances that placed her in fear.  R.C. 2905.02(A)(2).  On the other hand, to 

convict appellant of unlawful restraint, the state would have been required to prove 

that appellant, without privilege to do so, knowingly restrained Forsythe’s liberty.  

R.C. 2905.03(A).  Thus, if Forsythe was never put in fear by appellant’s actions, he 

would not be guilty of abduction, but instead, would be guilty of unlawful restraint.   

{¶95} Under the facts of this case, we conclude that the jury should have been 

instructed on the lesser included offense because a question was raised with respect to 

whether or not Forsythe was put in fear, and as to the use of force.  Forsythe’s own 
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testimony shows that after the alleged incident occurred, two men approached the 

scene and asked if everything was okay.  Instead of asking for their help, Forsythe, 

with her young daughter, got into her own vehicle and began to follow appellant 

around the parking lot in an effort to obtain his license plate number.  From Forsythe’s 

actions, one could reasonably determine that she was not placed in fear by appellant’s 

alleged conduct.  Accordingly, the jury should have been instructed on unlawful 

restraint because there was a question as to that particular element of abduction.  In 

other words, the evidence presented is such that a jury could both reasonably acquit 

appellant of abduction, while at the same time convict him of the unlawful restraint.  

Kutnar, supra.  Appellant’s fourth assignment of error has merit. 

{¶96} Next, we must decide whether the trial court should have instructed the 

jury on sexual imposition as a lesser included offense of gross sexual imposition.2  

This court has previously held that sexual imposition is a lesser included offense of 

gross sexual imposition.  State v. Martin (Dec. 2, 1994), Ashtabula App. No. 93-A-

1830, unreported, 1994 Ohio App. LEXIS 5409, at 8.  However, the trial court was 

required to give the requested instruction only if the jury could have reasonably 

acquitted appellant of the charged offense and convicted him of the lesser offense. 

                                                           
2.  Appellant states that this court should apply a plain error analysis to this 

assigned error because his trial attorney never requested an instruction on sexual 
imposition.  A review of the record shows that this is incorrect.  Before the trial court 
gave the jury its instructions, appellant’s attorney orally moved the court to give an 
instruction on sexual imposition.  However, the trial court denied the request. 
Accordingly, we will review the trial court’s denial for an abuse of discretion. 
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{¶97} Appellant argues that the jury should have been instructed on sexual 

imposition because there was sufficient evidence to support a guilty verdict on the 

offense.  Whether or not this is true, appellant’s present position is somewhat 

contradictory to the actual state of the evidence because at trial he claimed that he 

never touched the victim.  Nevertheless, appellant now maintains in his brief that 

“once Forsythe verbally objected to any such contact, he did not attempt to touch her 

again.”  Therefore, according to appellant, “[i]f the jury had found [a]ppellant’s 

testimony to be credible, it could have concluded that [he] was not guilty of Gross 

Sexual Imposition because he did not use force.” In turn, appellant believes that the 

jury could have then found him guilty of sexual imposition “because the evidence 

supported a conclusion that the victim found the contact offensive, and [a]ppellant was 

reckless in this regard.” 

{¶98} Even if appellant’s inferences were accurate, at no time during the trial 

did he even remotely suggest, as he does now, that he never again attempted to touch 

Forsythe after she objected the first time.  Quite to the contrary, the only thing 

appellant conceded during his testimony was that he might have pushed the car door 

against the victim while working his way through the parking lot.  

{¶99} As noted earlier, Forsythe testified that appellant approached her from 

behind, pressed his body into hers, and then grabbed her buttocks.  According to 

appellant, even if you take this testimony as true, there was no evidence that he 
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compelled Forsythe by force or threat of force to submit to the sexual contact.  This is 

simply absurd. 

{¶100} Force is defined as “any violence, compulsion, or constraint physically 

exerted by an means upon or against a person or thing.”  R.C. 2901.01(A)(1).  

Assuming that the jury found Forsythe’s testimony to be credible, which it obviously 

did, the state clearly introduced evidence that appellant used force.  More importantly, 

there was absolutely no evidence presented by either side tending to show that 

appellant was reckless in his actions.  In fact, when appellant testified that he tried to 

squeeze between Forsythe’s door and the adjacent car, he denied ever touching the 

victim in any manner, whether intentionally or unintentionally. 

{¶101} Again, appellant’s defense at trial was that he never touched Forsythe.  

This is an absolute defense which, if believed, would have precluded a conviction on 

the lesser charge of sexual imposition.   

{¶102} Furthermore, if appellant’s version of the events were true, it would 

obviously preclude an instruction on sexual imposition.  That is, if appellant never 

touched Forsythe, but the car door did, he could not be guilty of sexual imposition 

because there would be no touching for the purpose of sexually arousing or gratifying 

either person. 

{¶103} As a result, when looking at the evidence which was introduced during 

the trial, it is obvious that no reasonable jury could have acquitted appellant of gross 

sexual imposition while at the same time convicting him of sexual imposition.  In 
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other words, there was no evidence to warrant a jury instruction on the lesser included 

offense of sexual imposition.  Appellant’s fifth assignment of error is not well-taken. 

{¶104} In his sixth assignment of error, appellant argues that the trial court 

erred when it denied his Crim.R. 29 motions for acquittal because there was 

insufficient evidence with respect to whether he used force in the commission of the 

crimes.  As an alternative argument, appellant claims that the jury’s verdicts were 

against the manifest weight of the evidence because the trial court failed to instruct the 

jury on lesser included offenses.  He believes that the jury was unfairly put in an “all 

or nothing” position, which ultimately caused the jury to lose its way. 

{¶105} Under Crim.R. 29, a trial court “shall not order an entry of judgment of 

acquittal if the evidence is such that reasonable minds can reach different conclusions 

as to whether each material element of a crime has been proved beyond a reasonable 

doubt.” State v. Bridgeman (1978), 55 Ohio St.2d 261, syllabus.  Accordingly, a 

motion for judgment of acquittal under Crim.R. 29 should be granted only where the 

evidence is insufficient to sustain a conviction.  State v. Apanovitch (1987), 33 Ohio 

St.3d 19, 23. Thus, an appellate court must apply the same standard in reviewing a 

denial of a motion for acquittal as if it were reviewing a challenge to the sufficiency of 

the evidence. 

{¶106} When reviewing the sufficiency of the evidence to support a criminal 

conviction, a court must examine the evidence admitted at trial to determine whether 

such evidence, if believed, would convince the average juror of the defendant’s guilt 
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beyond a reasonable doubt.  The relevant inquiry is whether, after reviewing the 

evidence in a light most favorable to the prosecution, any rational trier of fact could 

have found the essential elements of the crime proven beyond a reasonable doubt.  

State v. Jenks (1991), 61 Ohio St.3d 259, paragraph two of the syllabus, citing Jackson 

v. Virginia (1979), 443 U.S. 307. 

{¶107} On the other hand, when reviewing a claim that the judgment was 

against the manifest weight of the evidence, an appellate court must review the entire 

record, weigh both the evidence and all reasonable inferences, consider the credibility 

of witnesses and determine whether in resolving conflicts, the trier of fact clearly lost 

its way and created such a manifest miscarriage of justice that a new trial must be 

ordered.  State v. Martin (1983), 20 Ohio App.3d 172, 175.  See, also, State v. 

Thompkins (1997), 78 Ohio St.3d 380, 387. 

{¶108} “[T]he discretionary power to grant a new trial should be exercised 

only in the exceptional case in which the evidence weighs heavily against the 

conviction.”  Martin at 175.  The role of the appellate court is to engage in a limited 

weighing of the evidence introduced at trial in order to determine whether the state 

appropriately carried its burden of persuasion.  Thompkins at 390 (Cook, J., 

concurring).  The reviewing court must defer to the factual findings of the trier of fact 

as to the weight to be given the evidence and the credibility of the witnesses.  State v. 

DeHass (1967), 10 Ohio St.2d 230, paragraph two of the syllabus. 
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{¶109} To convict appellant of abduction, the state was required to prove that 

he knowingly, by force or threat of force, restrained the victim’s liberty under 

circumstances that placed her in fear.  R.C. 2905.02(A)(2).  To convict appellant of 

gross sexual imposition, the state was required to show that he purposely compelled 

Forsythe, by force or threat of force, to submit to sexual contact.  R.C. 2907.05(A)(1). 

{¶110} As we have already noted several times throughout this opinion, 

Forsythe’s testimony, if believed, provided sufficient evidence that appellant used 

force.3 According to this testimony, appellant forcefully pushed Forsythe up against 

her car with his body while grabbing her buttocks. 

{¶111} Therefore, based on our review of the record, and when looking at the 

evidence in a light most favorable to the prosecution, this court concludes that the 

prosecution offered sufficient evidence, beyond a reasonable doubt, to support each of 

the essential elements of abduction and gross sexual imposition.  Much of the 

testimony presented rested on the credibility of the respective witnesses.  However, 

the credibility of the witnesses, both that of the prosecution and appellant, were critical 

issues for the jury to decide, and this court will not disturb those findings on appeal 

unless the testimony in question was completely lacking in credibility.  State v. Namey 

(Oct. 6, 2000), Ashtabula App. No. 99-A-0003, unreported, 2000 WL 1487638, at 6. 

                                                           
3.  Because appellant only challenges his convictions on the grounds that the 

prosecution did not provide sufficient evidence of force, we will limit our analysis to 
this element.  



 
 

 

29 

{¶112} As for whether his convictions were against the manifest weight of the 

evidence, appellant simply contends that the court should have instructed the jury on 

the requested lesser included offenses.  In doing so, appellant essentially restates those 

arguments raised in his fourth and fifth assignments of error.  That is, appellant 

maintains that because the trial court failed to provide a jury instruction on unlawful 

restraint and sexual imposition, the jury lost its way in convicting him of the charged 

crimes. 

{¶113} Given the fact that we have already concluded that appellant was 

entitled to an instruction on unlawful restraint, those portions of this assignment of 

error arguing such are moot.  However, with respect to his conviction for gross sexual 

imposition, we have already found his earlier arguments to be without merit; thus, 

there is no need to restate our analysis here.  Suffice it to say, appellant’s defense at 

trial that he never touched the victim was the source of the all or nothing dilemma. 

After reviewing the entire record and weighing the evidence presented by the state, 

including all reasonable inferences, and considering the credibility of the witnesses, 

we conclude that the jury did not lose its way or create a manifest miscarriage of 

justice in connection with appellant’s conviction for gross sexual imposition.  

Accordingly, appellant’s sixth assignment of error has no merit. 

{¶114} Based on the foregoing analysis, appellant’s fourth assignment of error 

has merit, while the remaining assignments of error are not well-taken.  Accordingly, 
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the judgment of the trial court is affirmed in part, reversed in part, and the matter is 

remanded for further proceedings consistent with this opinion. 

______________________________________ 
JUDGE ROBERT A. NADER 

 
O’NEILL, P.J.,  concurs in part, dissents in part with 
a Concurring/Dissenting Opinion, 

 
CHRISTLEY, J., concurs in part, dissents in part with  
a Concurring/Dissenting Opinion. 

 
O’NEILL, P.J. 

{¶115} For the reasons that follow, I must respectfully dissent as to the fifth assignment of 

error, for I do not believe the defendant received a fair trial in this matter.  I express no opinion on the 

guilt or innocence of the defendant for that is the exclusive province of the jury.  However, in order to 

fulfill their duty to society, a jury must, as a matter of law, be permitted to weigh all relevant evidence 

and then apply that evidence to all applicable law.   In this case, that process did not happen. 

{¶116} The victim in this matter, the wife of a local police officer, was unequivocal in her 

testimony that she was accosted while departing a local store.  According to her version of the facts, as 

she was walking to her car appellant approached her from behind and pushed his body against hers, 

trapping her between his body and her car.  The victim claimed that the defendant then grabbed her 

buttock and made an obscene comment, at which time she screamed and told him to get away from her, 

which he did.  According to the victim, the encounter then ended with the defendant entering his own 

vehicle and driving away. 

{¶117} The defendant, an elected official from a nearby community, had a 

different version of the facts.  According to him, as he was approaching his car he 

came upon a woman who was entering a vehicle.  Because there was another 
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automobile parked by the woman’s car, the defendant claims that he asked her if he 

could get by, to which he received no response.  Upon asking a second time, according 

to the defendant, he received a sarcastic remark.  At that time, the defendant claims to 

have squeezed between the door of the woman’s car and the car next to it, when the 

woman exclaimed, “you can’t touch my ass.”  Appellant testified that if anything 

happened, the car door might have touched the victim.  

{¶118} Thus, it is apparent that the two key witnesses have different versions of what 

happened that afternoon in that public parking lot.   Significantly, the two versions have one element in 

common.   Both versions agree that two grown men witnessed the encounter, overheard the comments, 

and approached the scene to inquire if everything was okay.   And both versions agree that no one asked 

for any help.  Therefore, the question of the use of force and the degree of fear the victim was placed in 

was carefully framed by the testimony that is not in controversy. 

{¶119} As the majority accurately states, the appellant reasonably could have been found 

guilty of unlawful restraint and acquitted on the charge of abduction.  State v. Kidder (1987), 32 Ohio 

St.3d 279.  The only significant difference in the two crimes is the use of force and placing the victim in 

fear.  In order to be found guilty of the lesser charge, the jury only had to find that the defendant had no 

“privilege” to restrain the liberty of another.  It is a statutory variation of the theme of offensive 

touching, or stated more succinctly, the statutory version of “keep your hands to yourself.”  The 

majority correctly finds that the trial court’s refusal to permit the jury to weigh the differences between 

these two crimes was error. 

{¶120} However, the same analysis applies to the crimes of gross sexual imposition versus 

the lesser-included offense of sexual imposition.  The only substantive difference between the two 

crimes is the use of force.  Both crimes deal with sexual contact, not conduct.   This is not a rape case.   

As stated earlier, it is a statutory variation of offensive touching.  Appellant argues that “if” the victim 
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was touched on her “buttocks” it was done by the car door accidentally.  Without making any judgment 

of whether or not that happened, I would suggest as a matter of law that is precisely the question the 

jury was impaneled to answer.  Was there force or fear involved?  I do not know.  Apparently the two 

witnesses were not convinced of that fact, for how else would one explain the silence when they asked 

if everything was “okay.” 

{¶121} By definition a fair trial is when all relevant evidence is presented and then all 

relevant law is considered by a jury.   That did not happen here.  The defendant was denied a fair trial 

and that is wrong.   This matter should be reversed and remanded for a new trial. 

 
_______________________________________ 

PRESIDING JUDGE WILLIAM M. O’NEILL 
 
 

CHRISTLEY, J.  

{¶122} Although I concur with the disposition of appellant’s first, second, 

third, fifth, and sixth assignments of error, I respectfully dissent from the judgement 

and opinion of the majority with respect to appellant’s fourth assignment of error for 

the following reasons. 

{¶123} In reversing appellant’s conviction for abduction, the majority 

concludes that the trial court should have instructed the jury on unlawful restraint as a 

lesser included offense of abduction.  Specifically, the majority determines that, based 

on the evidence presented during appellant’s trial, the jury could have reasonably 

found that the victim was never put in fear by appellant’s conduct.  I disagree. 

{¶124} The record contains an abundance of evidence showing that appellant 

used force on the victim, which, in turn, placed her in fear.  Forsythe testified that 
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when appellant pushed her up against her car, she was scared because she did not 

know what appellant was going to do to her.  In addition, Laurie Ann Amato 

(“Amato”), an employee at the BP service station, testified that Forsythe appeared 

very upset and was crying when she arrived there shortly after the incident.  Officer 

Baker confirmed Amato’s observations when he told the jury that he saw Forsythe 

crying and visibly shaking when he responded to the service station.  The fact that 

Forsythe took efforts to obtain appellant’s license plate number does not eliminate the 

claim that, while she was fearful, Forsythe chose not to be a helpless victim when she 

followed appellant through the parking lot.  This conduct should be applauded, rather 

than looked upon skeptically. 

{¶125} Even if appellant used the car door and not his body to “restrain” the 

victim, there is no evidence, except appellant’s opinion, that she was not afraid or had 

no rational reason to be afraid. 

{¶126} In any event, the presented testimony was certainly enough to show 

that appellant not only used force in committing the act, but that his conduct put the 

victim in fear for purposes of R.C. 2905.02(A)(2).  Appellant did not provide anything 

to challenge the testimony relating to Forsythe’s state of mind at the time of the 

incident.  Thus, there is no reason to believe that, based on the overwhelming and 

substantially uncontroverted evidence, the jury could have reasonably acquitted 

appellant of abduction, while at the same time convicting him of the lesser included 
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offense of unlawful restraint. Accordingly, I would hold that the trial court did not 

abuse its discretion by refusing to instruct the jury on unlawful restraint. 

 
                                          ______________________________________ 

                                     JUDGE JUDITH A. CHRISTLEY 
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