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WILLIAM M. O'NEILL, J.

{11} This is an accelerated calendar case, submitted to this court on the record
and the briefs of the parties. Appellant, Marlin E. Hostettler, appeals the judgment
entered by the Ashtabula County Court of Common Pleas. The trial court entered
summary judgment in favor of appellee, Community Care Ambulance (*Community

Care”).



{12} Hostettler was in the Cleveland Clinic for unrelated knee surgery.
Following the surgery, he needed to go to the Wadsworth-Rittman Hospital for
rehabilitation. Community Care was chosen to transport him to the Wadsworth hospital.
The record is unclear as to who made the decision that Community Care would
transport Hostettler.

{113} Hostettler was strapped to a gurney in the back of the ambulance. The
ambulance attendants, Chris Harris and Tanya Taylor, stated that the gurney was
properly secured. However, Hostettler stated that the gurney was moving during
portions of the trip.

{4} There was a miscommunication regarding the directions to the Wadsworth
hospital. The ambulance driver exited Route 77 on to Route 21 near Cleveland, rather
than taking the exit for Route 21 closer to Akron. It was during this sidetrack that
Hostettler claims he was injured. He stated this portion of the ride was very bumpy and
he was thrown around the back of the ambulance. He reached his right arm out and
held some cabinets for support. His right arm then bounced against the side of the
gurney, causing an injury to his ulnar nerve.

{15} In 2002, Hostettler filed an action against Community Care, which was
assigned case No. 02 CV 583. This action was dismissed without prejudice.

{16} Hostettler refiled suit against Community Care, resulting in the instant
action. The trial court ordered all discovery materials from case No. 02 CV 583
transferred to this case. The record before this court does not contain the discovery
requests. It does contain the transcribed depositions of Hostettler, Tanya Taylor, and

Chris Harris. In addition, it contains the videotaped deposition of Dr. Earl Brown, who



treated Hostettler for his injury. This videotaped deposition was filed after Community
Care filed its motion for summary judgment. There is nothing in the record
demonstrating Community Care or the trial court objected to the form of this recording
pursuant to Civ.R. 30(B)(3). Therefore, we will consider this deposition, as there is
nothing in the record to indicate it is not properly part of the record before us.

{7} Hostettler raises one assignment of error:

{118} *“The trial court erred to the prejudice of the plaintiff/appellants [sic] by
granting the defendant/appellee’s motion for summary judgment.”

{19} Pursuant to Civ.R. 56(C), summary judgment is appropriate when there is
no genuine issue of material fact and the moving party is entitled to judgment as a
matter of law.* In addition, it must appear from the evidence and stipulations that
reasonable minds can come to only one conclusion, which is adverse to the non-moving
party.? The standard of review for the granting of a motion for summary judgment is de
novo.?

{110} Hostettler's complaint alleged his injury was due to the negligence of
Community Care. “It is fundamental that in order to establish a cause of action for
negligence, the plaintiff must show (1) the existence of a duty, (2) a breach of duty, and
(3) an injury proximately resulting therefrom.”

{111} The initial question in this matter is what duty Community Care owed to
Hostettler. The parties agree that this was a non-emergency run. Thus, the immunity

provisions given to emergency response personnel under R.C. 4765.49 are not at issue

1. Dresher v. Burt (1996), 75 Ohio St.3d 280, 293.
2. Civ.R. 56(C).
3. Grafton v. Ohio Edison Co. (1996), 77 Ohio St.3d 102, 105.



in this matter. Therefore, the more stringent “willful and wanton misconduct” standard is
not applicable to this case.’

{112} The next inquiry is whether Community Care was acting as a private
carrier or a common carrier during the trip to the Wadsworth hospital. “A ‘common’
carrier is one who undertakes to transport persons or property from place to place, for
hire, and holds itself “out to the public as ready and willing to serve the public

b

indifferently. A “private carrier is one that undertakes by special agreement or

" For

contract to transport a definite number of persons for a specific undertaking.
example, a taxi would generally be a common carrier, while a limousine would generally
be a private carrier.® Common carriers are held to the highest degree of care.® Private
carriers are held to a less stringent duty of reasonable, ordinary care.'® The Conver
Court did note that what is “reasonable” may depend on the given situation.**

{1113} The Sixth Appellate District held that an ambulance was a private carrier

under the facts of the case before it.** However, the court acknowledged there was

case law holding an ambulance is a common carrier,*® as well as a private carrier.**

4. Armstrong v. Best Buy Co., Inc., 99 Ohio St.3d 79, 2003-Ohio-2573, at {8, citing Menifee v. Ohio
Welding Prod., Inc. (1984), 15 Ohio St.3d 75, 77.

5. See, e.g., Donlin v. Rural Metro Ambulance, Inc., 11th Dist. No. 2002-T-0148, 2004-Ohio-1704, at 113.
6. Conver v. EKH Co., 10th Dist. No. 02AP-1307, 2003-Ohio-5033, at 32, quoting Harper v. Agency
Rent-A-Car, Inc. (C.A.5, 1990), 905 F.2d 71, quoting Burnett v. Riter (Tex.App.1925), 276 S.W. 347, 349;
13 Ohio Jurisprudence 3d (1995) 567, Carriers, Section 1

7. 1d., citing Korner v. Cosgrove (1923), 108 Ohio St. 484; Columbus-Cincinnati Trucking Co. v. Public
Utilities Comm. (1943), 141 Ohio St. 228; Spath v. Dillon Ent., Inc. (D.Mon.1999), 97 F.Supp.2d 1215,
1218.

8. (Citation omitted.) Conver v. EKH Co., at 132-35.

9. Drake v. Antonio Sofo & Sons, 6th Dist. No. OT-95-041, 1996 Ohio App. LEXIS 1148, at *7, citing
Dietrich v. Community Traction Co. (1964), 1 Ohio St.2d 38, 41.

10. Conver v. EKH Co., 2003-Ohio-5033, at 134, citing Harper and Spath, supra, and Long v. lllinois
Power Co. (1989), 187 Ill. App.3d 614, 629-630.

11. (Citation omitted.) Id.

12. Valentine v. Walker Feilbach Funeral Home (Mar. 6, 1981), 6th Dist. No. L-80-054, 1981 Ohio App.
LEXIS 11866, at *12.

13. Id., citing Home Ins. Co. v. Covington (Sp.Ct.Ark.1973), 501 S.wW.2d 219.



{114} It appears Community Care was acting as a private carrier in the case sub
judice. The purpose of the trip was to transport Hostettler from Cleveland to
Wadsworth. While there is no evidence in the record of a contract to do so, we will
address this appeal assuming Community Care was acting as a private carrier.

{115} Hostettler claims the gurney was not properly secured, and, as a result, he
was excessively tossed around in the ambulance. The trial court concluded that
Hostettler did not support his claim in this regard. We disagree. In his deposition,
Hostettler stated “I am not for sure if it was secured to the floor or not because | couldn’t
see.” Hostettler was not in a position to say with certainty whether the gurney was
secured, because he was strapped to the gurney and the latches were underneath him.
He did say that the gurney “didn’t seem to be rolling too far.” Later in the deposition,
Hostettler stated that he was jerked forward and backward and side to side. Also, he
stated he was moving so much that he had to brace himself by grabbing on to nearby
cabinets. Taken together, these statements constitute sufficient evidence to survive a
motion for summary judgment on the issue of whether the gurney was improperly
secured. That is, reasonable minds could differ as to whether Community Care
breached a duty owed to Hostettler by failing to ensure the gurney was secure.

{1116} Based upon Hostettler's deposition, reasonable minds could differ on the
guestion of whether Community Care breached a duty of ordinary care by not properly
securing the gurney. A genuine issue of material fact exists regarding the issue of

whether the gurney was properly secured.

14. 1d., citing Hernandez v. Castillo (Tex.Civ.App.1957), 303 S.W.2d 508; Pemberton v. Lewis (1952),
235 N.C. 188, 69 N.E.2d 512; Holander v. Smith & Smith (1950), 10 N.J. Super 82, 76 A.2d 697.



{117} Community Care suggests that any injury sustained by Hostettler was a
result of his own negligence. Presumably, it is referring to Hostettler's statement that he
placed his arm outside the confines of the gurney to hold the cabinet. However, if a trier
of fact determined that Community Care breached a duty of care that caused Hostettler
to unnecessarily move around the ambulance, the fact Hostettler grabbed the cabinet in
response would not preclude liability.

{118} The trial court also found Hostettler did not link his alleged injury to the
ambulance ride. Hostettler did provide medical evidence linking the injury to the
ambulance ride. In his deposition, Dr. Earl Brown stated that it was his medical opinion
that Hostettler’'s injury existed before the ambulance ride, but the ambulance ride
aggravated the injury to the point Hostettler sought medical attention.

{1119} There are genuine issues of material fact that exist in this matter.
Accordingly, the trial court erred by entering summary judgment in favor of Community
Care.

{20} Hostettler's assignment of error has merit.

{121} The judgment of the trial court is reversed. This matter is remanded for

further proceedings consistent with this opinion.

DONALD R. FORD, P.J.,
JUDITH A. CHRISTLEY, J.,

concur.
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