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{11} Appellant, Jennifer Lee Stuntz, appeals the July 6, 2004 judgment entered
by the Portage County Court of Common Pleas, Probate Division.

{12} In a prior proceeding, the trial court determined that appellant’s consent
was not necessary for the adoption of her daughter, Jewels Marie Haylett (“Jewels”).
Thereatfter, the trial court granted the petition for adoption filed by Lisa Haylett (“Lisa”),
Jewels’ stepmother. Appellant appealed these judgments to this court. This court
affirmed the trial court’s judgment finding that appellant’s consent to the adoption was

not necessary. However, this court reversed the judgment granting the adoption and



remanded the matter to the trial court to comply with R.C. 3107.161(B). In re Adoption
of Haylett, 11th Dist. Nos. 2003-P-0093 and 2003-P-0103, 2004-Ohio-2306.

{13} On remand, the trial court granted Lisa’s petition for adoption. It is from
this judgment that appellant has instituted the instant appeal.

{114} A more detailed version of the facts of this matter is set forth in this court’s
previous opinion. Id. at §2-15. The following is a brief synopsis. Jewels is the daughter
of appellant and Shawn A. Haylett (“Shawn”). Shawn and appellant were never
married. Jewels was born in 1995. Jewels remained with appellant until she was four-
and-a-half years old.

{15} In April 2000, appellant informed Shawn that she was leaving the state
and could not take care of Jewels. Shortly after appellant left, Shawn was granted
custody of Jewels. In April 2001, Shawn filed a motion to change Jewels’ name from
Jewels Marie Stuntz to Jewels Marie Haylett. This motion was granted. In July 2001,
Shawn married Lisa in South Africa.

{16} By her own admission, drugs played a major role in appellant’s life during
the time she was out of state. However, in April 2002, appellant returned to Ohio and
sought treatment for her drug addiction. At the time of the hearings in the summer of
2003, appellant had been sober for over one year.

{17} In November 2002, appellant filed a motion for visitation of Jewels.
Shawn testified that he received a copy of the motion on November 24, 2002. On
December 5, 2002, Lisa filed a petition to adopt Jewels. Shawn consented to this
adoption. Appellant did not consent to the adoption.

{118} An “adoption homestudy report” was completed pursuant to R.C. 3107.12.

This report referenced interviews with Lisa and Jewels. The report recommended



adoption and indicated Jewels was “happy to be adopted.” The report is part of the trial
court record.

{19} The trial court held separate hearings to determine if Jennifer's consent
was necessary for the adoption and, then, to determine if the adoption was in Jewels’
best interest. The trial court found that appellant’s consent to the adoption was not
required and that the adoption was in Jewels’ best interest. On appeal, this court
affirmed the judgment regarding consent, but reversed the judgment regarding the best
interest determination, because the trial court did not list its reasons for granting the
adoption pursuant to R.C. 3107.161(B).

{1110} On remand, the trial court granted Lisa’s petition for adoption. The trial
court again found that the adoption was in Jewels’ best interest. Appellant appealed
this judgment. While this appeal was pending, appellant filed a Civ.R. 60 motion for
relief from judgment with the trial court. This court remanded the matter to allow the trial
court to rule on the motion for relief from judgment. The trial court held a hearing on the
matter. Thereafter, the trial court denied appellant’s motion for a relief from judgment.
After this matter was returned to this court’s jurisdiction, the parties were permitted to
file supplemental briefs on the issue of the Civ.R. 60 hearing.

{111} Jennifer raises the following assignments of error:

{1112} “[1.] The trial court erred in failing to appoint a guardian ad litem for Jewels
Marie Haylett.

{113} “[2.] The trial court erred in determining that it is in the best interest of the
child that the adoption petition be granted.

{1114} *“[3. supplemental] The trial court erred in denying appellant’'s motion for

relief from judgment.”



{1115} On July 18, 2003, appellant filed a motion to appoint a guardian ad litem
for Jewels. The trial court denied this motion, citing In re Adoption of Carnes (1983), 8
Ohio App.3d 435. In Carnes, this court held that a trial court is not required to appoint
a guardian ad litem for the child in an adoption proceeding. Id.

{116} Lisa asserts appellant is barred from raising this issue at this time because
she did not raise it in the initial appeal. While she did not raise it in her appellate brief,
appellant did raise this issue to this court in the prior action, at the oral argument held
on March 23, 2004. However, since it was not raised in her brief and the matter was
remanded due to the trial court’s failure to make findings pursuant to R.C. 3107.161,
this court did not conduct an analysis of this issue in the first opinion. Although res
judicata could be raised as to this issue, we elect not to apply it in this case.

{117} We observe that, ultimately, the affected party of the trial court’s decision
is Jewels. “The doctrine of res judicata should not be permitted to encroach upon
fundamental rights and to deny parties their day in court.” Teagle v. Lint (Apr. 15,
1998), 9th Dist. No. 18425, 1998 Ohio App. LEXIS 1560, at 9, citing Whitehead v. Genl.
Tel. Co. (1969), 20 Ohio St.2d 108, 116.

{118} Accordingly, we will address the merits of appellant’s first assignment of
error.

{1119} The decision of whether to appoint a guardian ad litem in an adoption
proceeding is left to the discretion of the trial court. It is our position that the applicable
standard of review is abuse of discretion. See In re Spradlin (2000), 140 Ohio App.3d
402, 407. “The term ‘abuse of discretion’ connotes more than an error of law or
judgment; it implies that the court's attitude is unreasonable, arbitrary or

unconscionable.” Blakemore v. Blakemore (1983), 5 Ohio St.3d 217, 219.



{20} Subsequent to the Carnes holding, the Fourth Appellate District visited this
issue. In re Adoption of Howell (1991), 77 Ohio App.3d 80. Based upon the facts of
that case, the court held that the child was entitled to a guardian ad litem. Id. Appellant
relies on the Howell case in support of her argument.

{21} We follow the ultimate holding in Carnes, that a trial court is not required
to appoint a guardian ad litem for the child in every adoption proceeding. In addition,
we note the Fourth District's holding in Howell that it is “imperative that the court
examine a motion for appointment of a guardian ad litem in light of the facts of each
case.” In re Adoption of Howell, 77 Ohio App.3d at 91.

{22} In Carnes, this court sought guidance from R.C. 2111.23. This section
provides that the court shall appoint a guardian ad litem for a child when that child’s
guardian of the person has an adverse interest to the child. The Carnes Court
reasoned that since the child did not have an appointed guardian of the person but,
rather, a parent acting as his natural guardian, there was no conflict between an
appointed guardian of the person and the child. In re Adoption of Carnes, 8 Ohio
App.3d at 437. Thus, the child was not entitled to a guardian ad litem. We note the
Carnes case, similar to the case sub judice, involved a step-parent adoption, with the
non-custodial parent objecting.

{123} The Howell Court noted that Ohio Law provides for the appointment of a
guardian ad litem for children in permanent custody cases where there may be a conflict
of interest. In re Adoption of Howell, 77 Ohio App.3d at 91-92. However, the court
acknowledged that the adoption statute does not require the appointment of a guardian

ad litem. As such, the Fourth District held that the decision of whether to appoint a



guardian ad litem in an adoption proceeding must be made on a case by case basis. Id.
at 91.

{24} The Carnes Court also addressed the implications of Civ.R. 17(B), which
provides, in part, “[w]hen a minor or incompetent person is not otherwise represented in
an action the court shall appoint a guardian ad litem or shall make such other order as it
deems proper for the protection of such minor or incompetent person.” In Carnes, this
court held that Civ.R. 17(B) does not apply to adoption cases because the child is not a
party. In re Adoption of Carnes, 8 Ohio App.3d at 437.

{125} Finally, the Carnes Court held that R.C. 3107.12(A) adequately protected
the interests of the child. Id. This section requires an assessment of the child and the
petitioner to determine if the adoption is in the child’s best interest. In this matter, an
assessment was performed, and the report was made part of the record. This report
indicates the assessor interviewed Lisa and Jewels regarding the adoption.

{1126} It is this court’'s position that the issue of requiring the appointment of a
guardian ad litem in an adoption proceeding is a matter that lies within the purview of
the General Assembly. In other areas, the legislature has determined that an
appointment of a guardian ad litem is necessary. However, regarding adoption
proceedings, the legislature has not mandated the appointment of a guardian ad litem.

{127} The trial court did not abuse its discretion by failing to appoint a guardian
ad litem for Jewels.

{1128} Appellant’s first assignment of error is without merit.

{129} In her second assignment of error, appellant contends the trial court erred

in making its best interest determination.



{1130} A determination regarding the best interest of the child in an adoption
matter is left to the discretion of the trial court. In re Adoption of Tucker, 11th Dist. No.
2002-T-0154, 2003-Ohio-1212, at Y10, citing In re Adoption of Charles B (1990), 50
Ohio St.3d. 88, 90. Thus, a reviewing court reviews the trial court’s decision to
determine if the court abused its discretion. In re Adoption of Charles B, 50 Ohio St.3d
at 90.

{131} This court remanded the matter to the trial court to comply with R.C.
3107.161, which provides, in part:

{1132} “(B) When a court makes a determination in a contested adoption
concerning the best interest of a child, the court shall consider all relevant factors
including, but not limited to, all of the following:

{1133} “(1) The least detrimental available alternative for safeguarding the child’s
growth and development;

{1134} “(2) The age and health of the child at the time the best interest
determination is made and, if applicable, at the time the child was removed from the
home,;

{1135} “(3) The wishes of the child in any case in which the child’'s age and
maturity makes this feasible;

{1136} “(4) The duration of the separation of the child from a parent;

{137} “(5) Whether the child will be able to enter into a more stable and
permanent family relationship, taking into account the conditions of the child’s current
placement, the likelihood of future placements, and the results of prior placements;

{1138} “(6) The likelihood of safe reunification with a parent within a reasonable

period of time;



{1139} “(7) The importance of providing permanency, stability, and continuity of
relationships for the child;

{1140} “(8) The child’s interaction and interrelationship with the child’s parents,
siblings, and any other person who may significantly affect the child’s best interest;

{1141} “(9) The child’s adjustment to the child’'s current home, school, and
community;

{142} “(10) The mental and physical health of all persons involved in the
situation;

{1143} “(11) [not applicable.]”

{144} Although the trial court is required to consider all of these factors, the court
is not mandated to list each factor in its judgment entry. In re Adoption of Tucker, at
114. In its judgment entry following the remand, the trial court states that it considered
the factors in R.C. 3107.161. In addition, although the statutory factors are not
individually referenced, the trial court’s judgment entry makes findings that correspond
to the majority of the factors in R.C. 3107.161.

{145} The trial court’s findings sufficiently support its judgment granting the
petition for adoption. Specifically, the following factors of R.C. 3107.161(B) support the
trial court’s judgment. The trial court found that Jewels had been out of appellant’s
custody for two-and-one-half years at the time of the best interest hearing; Jewels was
well adjusted to her home, school, and community; and Lisa was best able to provide a
safe, stable environment for Jewels.

{1146} We acknowledge that appellant presented significant evidence regarding
her progress in treatment for her drug and alcohol addiction. R.C. 3107.161(B)(10)

requires the trial court to consider the physical and mental health of the individuals



involved. In relation to this factor, the trial court noted appellant’s progress in her
treatment. However, the trial court also found that her potential for a relapse was a
concern.

{1147} The trial court’s judgment entry indicates the court thoroughly considered
the evidence in light of the applicable statutory factors. The trial court did not abuse its
discretion when it concluded that granting the petition for adoption was in Jewels’ best
interest.

{1148} Appellant’'s second assignment of error is without merit.

{49} In her third assignment of error, appellant asserts the trial court erred by
denying her motion for relief from judgment.

{150} “A reviewing court reviews a trial court’'s decision on a motion for relief
from judgment to determine if the trial court abused its discretion.” Bank One, NA v.
SKRL Tool and Die, Inc., 11th Dist. No. 2003-L-048, 2004-Ohio-2602, at 115. (Citations
omitted.) See, also, GTE Automatic Electric v. ARC Industries (1976), 47 Ohio St.2d
146, 150.

{51} “To prevail on a motion brought under Civ.R. 60(B), the movant must
demonstrate that: (1) the party has a meritorious defense or claim to present if relief is
granted; (2) the party is entitled to relief under one of the grounds stated in Civ.R.
60(B)(1) through (5); and (3) the motion is made within a reasonable time, and, where
the grounds of relief are Civ.R. 60(B)(1), (2) or (3), not more than one year after the
judgment, order or proceeding was entered or taken.” GTE Automatic Electric v. ARC
Industries, supra, at paragraph two of the syllabus.

{152} Relief from judgment may be granted pursuant to Civ.R. 60(B), which

states, in part:



{53} “On motion and upon such terms as are just, the court may relieve a party
or his legal representative from a final judgment, order or proceeding for the following
reasons: *** (2) newly discovered evidence which by due diligence could not have been
discovered in time to move for a new trial under Rule 59(B).”

{154} Appellant sought relief from judgment based on newly discovered
evidence, pursuant to Civ.R. 60(B). Based on the evidence and arguments at the best
interest hearing, it is apparent that there is a collateral action regarding visitation of
Jewels by appellant in the Portage County Juvenile Court. In support of her Civ.R. 60
motion, appellant submitted a transcript of testimony of Carol Miller, a social worker, in
the juvenile case. Appellant argued the transcript demonstrated Shawn’s unwillingness
to comply with the parameters of the court-ordered visitation.

{155} Appellant claims the trial court made comments at the best interest
hearing that demonstrate the trial court relied on the continuing visitation between
appellant and Jewels when it issued its judgment. After reviewing the transcript from
the best interest hearing, we note the trial court did mention visitation at the close of
evidence. However, the trial court was informing the parties that visitation could occur,
at the parents’ discretion, even if the adoption was granted. Appellant argues that the
trial court relied on the fact that visitation was ongoing in issuing its judgment. We
disagree. If the trial court determined that it was in Jewels’ best interest to ensure that
visitation continued, it would not have granted the adoption petition.

{156} The trial court ruled this was a collateral matter and concluded the subject
matter of the proffered testimony was not relied on in making the best interest
determination. Thus, the trial court determined the proposed newly discovered

evidence was not grounds for relief from judgment.
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{57} The trial court did not abuse its discretion when it denied appellant’s
motion for relief from judgment. Appellant’s third assignment of error is without merit.

{58} The judgment of the trial court is affirmed.

DIANE V. GRENDELL, J., concurs,

WILLIAM M. O’NEILL, J., dissents with Dissenting Opinion.

WILLIAM M. O'NEILL, J., dissenting.

{1159} | respectfully dissent. | agree that a trial court is not required to appoint a
guardian ad litem in every adoption proceeding. This may be especially true in an
uncontested adoption proceeding. However, in a case like this, where the interests of
the child and the interests of her parents may conflict, | believe an appointment of a
guardian ad litem to represent the interests of the child is necessary.

{160} R.C. 3107.161(B) provides several factors a court is required to consider
when making a determination in a contested adoption proceeding. Two of the factors
are:

{y61} “(3) The wishes of the child in any case in which the child’'s age and
maturity makes this feasible;

(9162} “xxx

{1163} “(8) The child’s interaction and interrelationship with the child’s parents,
siblings, and any other person who may significantly affect the child’s best interest[.]”

{164} For the following reasons, the trial court erred by failing to appoint a

guardian ad litem to assist in determining these factors. “The role of the guardian ad
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litem is to investigate the ward’s situation and then ask the court to do that which the
guardian ad litem believes is in the ward’s best interests.™

{1165} The majority cites Howell, noting that a guardian ad litem for children in
permanent custody cases is required where there may be a conflict of interest.?
Thereafter, the Fourth District noted in that case that “an adoption proceeding is even
more serious than the granting of permanent custody to a party. The decree of
adoption severs all parental rights and creates a new parent-child relationship.”

{1166} The majority observes that the Carnes Court held that Civ.R. 17(B) does
not apply to adoption cases because the child is not a party.* | disagree. “The subject
of the adoption, the child, should not be treated as a chattel.” In addition, “[w]ithout a
guardian ad litem, the child is denied a meaningful voice in the trial proceedings.”
There may be no more important day in a child’'s life than the day her adoption
proceeding is decided. As stated by Judge Hofstetter in his dissenting opinion in
Carnes, “[t]he rights of the child, i.e., ‘best interest of the child,’ should be paramount.”’
The child has a right to have her interests conveyed to the court.

{1167} The majority also notes the Carnes Court held that R.C. 3107.12(A)
adequately protected the interests of the child® R.C. 31207.12(A) outlines an
assessment procedure for interviewing the child and the petitioner to determine if the

adoption is in the child’s best interest. However, as noted by the Howell Court, “in a

contested adoption proceeding, it is difficult to see how the child’s best interest may

(Citations omitted.) Inre Stacey S. (1999), 136 Ohio App.3d 503, 514.

See In re Adoption of Howell (1991), 77 Ohio App.3d 80, 91-92.

Id. at 92.

See In re Adoption of Carnes (1983), 8 Ohio App.3d 435, 437.

In re Adoption of Howell, 77 Ohio App.3d at 94.

Id.

In re Adoption of Carnes (1983), 8 Ohio App.3d at 438 (Hofstetter, P.J., dissenting).
In re Adoption of Carnes, 8 Ohio App.3d at 437.

ONoU~WNE
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properly be determined if the investigator has only inquired as to the condition of the
petitioners and the child.”® | agree.

{168} The facts of this case clearly demonstrate this point. The assessments in
the assessor’'s report of Lisa and Jewels were favorable. However, there was no
assessment of Jennifer. The report contains only minimal references to Jennifer. It
indicates Jennifer left Jewels with Shawn Haylett and Jennifer was recently granted
supervised visitation of Jewels. The only additional reference to Jennifer in the report
was a brief factual background, which reads, in totality:

{169} “Name: Jennifer Lee Stuntz

{170} “Address: [street address omitted for privacy reasons] Akron, Ohio 44320

{171} “Place of birth: Ohio

{1172} “Marriages: never been married

{173} “Occupation: nurses aide/telemarketing

{74} “Nationality and race: German/Caucasian

{75} *“Attitude towards adoption: objecting”

{176} These minimal references clearly indicate that Jennifer was not
interviewed by the assessor. In this adoption action, Jennifer's parental rights were at
risk of being terminated.’® The court cannot determine that such a termination is in the
best interest of the child without the benefit of an assessment of the parent whose rights
are to be terminated. Jewels’ relationship and interaction with Jennifer was a statutory
factor the court was required to consider.* However, Jennifer was not even minimally

examined by the court-appointed assessor.

9. In re Adoption of Howell, 77 Ohio App.3d at 94.
10. Id. at 92.
11. R.C. 3107.161(B)(8).

13



{177} A review of the assessor’s report raises additional concerns regarding its
use as a substitute for an appointment of a guardian ad litem. First, in the section
regarding Lisa, the report states “[Lisa] describes herself as caring and fun loving.
Jewels added nice.” In the section regarding Jewels, the report states “Mr. and Mrs.
Haylett indicate Jewels is happier and more outgoing.” These statements, along with
the remainder of the report, suggest that Lisa, Jewels, and Shawn Haylett were
interviewed contemporaneously. If true, the report’s assertion that “Jewels is happy to
be adopted,” should be considered cautiously. That is, it is doubtful that a child would
tell a stranger that she does not want to be adopted by her stepmother in the presence
of her father and stepmother, who both favor the adoption. Second, referenced in the
report and attached to it are four “letters of recommendation” in favor of Lisa. Such
letters are helpful to the court in determining whether Lisa, as the petitioner, would be a
suitable adoptive parent. However, it does not appear that Jennifer was given a similar
opportunity to have letters submitted on her behalf. Accordingly, the assessor’s
recommendation that the adoption be granted was based solely on information provided
by, or in support of, Lisa. As such, the recommendation is inherently biased.

{178} | am not placing blame on the assessor. The assessor's duty is to
“conduct a prefinalization assessment of a minor and petitioner.”*? Her duty was limited
to assessing Lisa and Jewels. In contrast, a guardian ad litem is required to investigate
the entire situation of the child and advise the court to do what the guardian ad litem
believes is in the child’s best interest.'®* As such, in this matter, a guardian ad litem
would have been required to interview Jennifer and incorporate findings relating to

Jennifer into the recommendation.

12. R.C. 3107.12(A).
13. Inre Stacey S., 136 Ohio App.3d at 514.
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{179} The facts of this matter present an extremely difficult balancing act. On
one side, there is the child’s stepmother, who has accepted her new role in the child’s
life and desires to expand their relationship. On the other side, the child’s mother
diligently sought help to control her drug addiction and turn her life around. However,
as much as both of these individuals love Jewels, that love inherently prevents them
from adequately representing Jewels’ interests in this matter. They are both
participants in a contested adoption proceeding, and their positions are inherently
biased. In addition, Shawn’s position was also biased, as he was married to Lisa and
consented to the adoption. “The one party whose sole concern is to advocate the
child’s best interest is the guardian ad litem.”** However, the trial court did not appoint a
guardian ad litem. Therefore, in this matter, no one truly represented Jewels. Jewels
deserved the right to have her interests conveyed to the court through a guardian ad
litem.

{1180} Perhaps the problem of a lack of a guardian ad litem is most apparent
when the July 2004 judgment entry is reviewed. While the assessor’s report was part of
the record, it was not introduced at the best interest hearing; the assessor did not testify
at the hearing; and in its judgment entry, the trial court does not indicate it reviewed the
assessor’s report to determine Jewels’ wishes. Rather, the trial court noted “[t]he
wishes of the child to be adopted were expressed by the biological father, Shawn
Haylett, and the petitioner, Lisa Marie Haylett. No direct testimony from the child was
offered.” Again, Lisa and Shawn were inherently biased, in that they sought and
consented to the adoption. Yet the court relied on their statements as to what the

“wishes” of Jewels were.

14. In re Adoption of Howell, 77 Ohio App.3d at 92.
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{181} The facts and pleadings of this case indicated there was a conflict
between Jennifer and Lisa from the very beginning of this matter. Lisa testified that the
adoption petition was filed in response to Jennifer filing her motion for visitation,
“because we didn’t want Jennifer to see Jewels.”

{1182} The trial court erred by failing to appoint a guardian ad litem for Jewels.

{1183} This matter should be remanded for the trial court to appoint a guardian ad
litem for Jewels and, then, to conduct a new best interest hearing, so the appointed

guardian ad litem may participate.
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