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Hoffman, J. 
 

{¶1} Defendant-appellant U.S. Bank, N.A. (“U.S. Bank”) appeals the April 12, 2004 

Judgment Entry of the Stark County Court of Common Pleas, denying its motion to vacate 

the trial court’s December 17, 2003 Judgment Entry in favor of plaintiff-appellee KeyBank 

National Association (“KeyBank”). 

STATEMENT OF THE FACTS AND CASE 

{¶2} Both parties hold mortgages encumbering a parcel of property owned by 

Defendant Dennis Malloy.  KeyBank’s mortgage was recorded on January 10, 1997.  U.S. 

Bank’s mortgage was recorded on July 6, 1998.  Pursuant to the U.S. Bank mortgage loan 

agreement, U.S. Bank paid KeyBank the sum of $66,086.19 as a payoff of KeyBank’s prior 

mortgage.  U.S. Bank maintains a copy of the HUD-I Settlement Statement reflecting 

payment to KeyBank, as well as, a copy of an Authorization to Close Account letter signed 

by KeyBank’s borrower requesting the KeyBank account be closed, were sent to KeyBank 

with the payoff amount on the KeyBank mortgage.   However, the KeyBank loan was not 

closed, and additional funds were borrowed.   

{¶3} Dennis Malloy defaulted in payment on the KeyBank account, and KeyBank 

filed a complaint in foreclosure on July 3, 2003.  U.S. Bank filed an answer and cross-claim 

on August 25, 2003.  KeyBank then filed a motion for default judgment against the 

borrower. 

{¶4} On December 15, 2003, KeyBank’s counsel faxed counsel for U.S. Bank a 

consent entry.  U.S. Bank’s counsel then indicated she could not sign the consent entry 

because a title claim was pending.  She suggested KeyBank’s counsel simply write the 
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word “submitted” over her name and submit the entry without her signature.  Accordingly, 

counsel for KeyBank wrote “submitted” on the area provided for U.S. Bank’s counsel’s 

signature, and filed the consent order with the trial court. 

{¶5} On December 17, 2003, U.S. Bank’s present counsel faxed KeyBank’s 

counsel and the trial court a letter asking opposing counsel to modify the entry to request 

the issue of lien priority be held in abeyance and indicating a motion to vacate would be 

filed if the entry was not so modified.  However, the trial court filed the consent order on 

December 17, 2003, and found KeyBank held a first and best lien and U.S. Bank held an 

inferior lien.   

{¶6} U.S. Bank did not directly appeal the trial court’s December 17, 2003 entry.  

Rather, it filed a Civ. R. 60(B) motion to vacate as to lien priorities on February 25, 2004.  

On April 12, 2003, via Judgment Entry, the trial court denied the motion to vacate.   

{¶7} Appellant now appeals the April 12, 2004 Judgment Entry, assigning as error: 

{¶8} “I. THE TRIAL COURT COMMITTED REVERSIBLE ERROR WHEN IT 

DENIED APPELLANT’S FEBRUARY 25, 2004 RULE 60(B) MOTION TO VACATE 

JUDGMENT AS TO LIEN PROPERTIES REGARDING AN ERRONEOUS ‘CONSENT 

ORDER’ FILED ON 12-17-03 AS A RESULT OF PLAINTIFF’S MOTION FOR DEFAULT 

JUDGMENT AGAINST THE BORROWER, TO WHICH CONSENT ORDER COUNSEL 

FOR APPELLANT HAD OBJECTION, AND WHERE THE ISSUE OF LIEN PRIORITY HAD 

NEVER BEEN LITIGATED ON THE MERITS, AND WHERE APPELLANT HAD SHOWN 

THAT IT HAD VIABLE, MERITORIOUS DEFENSES TO PLAINTIFF’S PRIORITY CLAIM, 

WHICH DEFENSES HAVE BEEN ACCEPTED BY THIS SAME COURT IN A DIFFERENT 

CASE AND ON A DIFFERENT MOTION TO VACATE IN NEARLY IDENTICAL 
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CIRCUMSTANCES, AND WHERE THAT MOTION AND THE SUBSEQUENT MOTION 

FOR SUMMARY JUDGMENT WERE GRANTED.” 

I 

{¶9} Appellant maintains the trial court committed reversible error in denying the 

motion to vacate.  We disagree. 

{¶10} As noted supra, U.S. Bank did not directly appeal the trial court’s December 

17, 2003 entry finding KeyBank possessed the first and best lien priority, and further finding 

there was not just cause for delay.  Rather, on February 25, 2004, U.S. Bank filed a motion 

to vacate pursuant to Civil Rule 60(B). 

{¶11} A Civil Rule 60(B) motion for relief from judgment is not a substitute for a 

timely appeal. Doe v. Trumbull County Children Services Board (1986), 28 Ohio St.3d 128, 

502 N.E.2d 605, paragraph two of the syllabus. The issue raised in U.S. Bank’s motion to 

vacate was cognizable on direct appeal1, and constitutes a challenge to the correctness of 

the trial court's original decision on the merits.  Such a challenge could have been raised by 

way of appeal and Civil Rule 60(B) relief is not available as a substitute for such appeal. 

                                            
1 Where, as here, a case has not yet been litigated on the merits and an issue(s) remains for 
determination, a trial court commits reversible error by approving a “consent” entry which does not reflect 
the consent of all parties.  See, Phillips v. Phillips (Jan. 14, 2005), Stark App. No. 2004CA00105, 
2004CA00005, unreported, 2005-Ohio-231. 
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{¶12} Therefore, U.S. Bank’s appeal is dismissed as untimely, and the April 12, 

2004 Judgment Entry of the Stark County Court of Common Pleas denying U.S. Bank’s 

motion to vacate the December 17, 2003 Judgment Entry is affirmed. 

By: Hoffman, J. 
 
Boggins, P.J. and 
 
Farmer, J. concur 
 
  ___________________________________ 
 
 
  ___________________________________ 
 
 
  ___________________________________ 
                                 JUDGES
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