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PATRICIA ANN BLACKMON, A.dJ.

{11} 2Appellant Maurice Bates appeals his conviction for
failure to comply with an order or a signal of a police officer.
On appeal, he assigns the following errors for our review:

“I. Bates’s rights to due process and to a fair trial
were denied when the trial court failed to suppress the
identification resulting from the improper and unduly
suggestive identification procedure.”

“II. Bates was denied a fair trial and due process of law
when the State’s key witness was permitted to testify
that Bates was on probation and had been at a court
appearance when he met with him about this case.”

“III. The conviction for possession of criminal tools is
against the manifest weight of the evidence and, in
addition, is based on evidence that is constitutionally
insufficient.”

“IV. Bates was denied due process of law when the court
failed to follow the statutory guidelines in imposing a
sentence for felony failure to comply.”

“WV. Bates was denied due process of law when the trial
court imposed a sentence for failure to comply that was
made consecutive to a sentence imposed in an unrelated
case.”

{12} Having reviewed the record and pertinent law, we reverse
and remand for a new trial. The apposite facts follow.

SINGLE LEADS PHOTOGRAPH IDENTIFICATION

{13} Bates asked the court at his suppression hearing to
exclude Sgt. Franczak’s testimony regarding the unduly suggestive
single Law Enforcement Automated Data System (LEADS) photo

identification as well as the in-court identification. Sgt.
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Franczak, the arresting officer and sole witness in this case,
identified Bates from a single LEADS photograph. The events
leading to the identification establish that the photograph
identification constituted an unduly suggestive identification,
which should have been excluded under the due process clause.
{14} sSgt. Franczak testified he observed a driver of a Honda
in Linndale at I-71 northbound exceeding the speed limit. He
motioned for the driver to stop; but the driver sped away, and a
chase ensued. The police camera did not show the face of the
driver or the passenger. The officer could only see the back of

the heads of both men.

{15} When the car came to a stop at Martin Luther King
Boulevard, both men exited the vehicle and escaped through a fence,
leaving the Honda. Sgt. Franczak observed the driver’s profile,
identifying him as a short, stocky, black male between the ages of
18 to 20 years old. As the driver crouched through the fence, the
officer, who was 25 to 35 feet away, could see the driver’s face.
He could not see the driver’s eyes nor could he describe his
clothing.

{16} The officer returned to the Honda. The cell phone in the
car rang and the caller asked for Maurice. S8Sgt. Franczak pretended
to be Maurice, but the caller hung up.

{17} Upon further inventory of the Honda, the officer found

two bags of what was later identified as marijuana, a magazine clip



—4—
with seven live rounds of ammunition, and a photograph of four
black males. The officer learned later that Maurice’s twin brother
was one of the males in the picture. But, the officer never
identified or said the twin resembled Maurice, and we have no
evidence in this record that the twin brother resembled Maurice.

{118} The officer returned to the station, ran a check on the
vehicle, and called the owner, Renee Tate. He ingquired whether
Maurice had her car. After she confirmed that he did, he asked her
for his date of birth and address. He ran a LEADS photograph and
obtained Bates’ BMV imagery photograph. When he saw the
photograph, he said “he immediately recognized Maurice as the
short, stocky individual driving the Honda.”

{19} During cross-examination, Sgt. Franczak stated he could
not see in the car during the chase. He admitted after the men
exited the car he was too far away to see anything other than that
the driver was a short, stocky male, 18 to 20 years old. He stated

he received the LEADS photograph within two hours of the chase.
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{110} After obtaining the LEADS photograph, Sgt. Franczak

unsuccessfully attempted to contact Bates. However, about five
days after the car chase, Bates voluntarily came to the Linndale
Police Department. Bates told Sgt. Franczak the car belonged to
his girlfriend, but denied driving it the day of the incident, and
suggested his girlfriend’s brother might have driven the car on the
date in question. Bates admitted the cell phone and the picture of
the four young black males belonged to him, but denied ownership of
the marijuana and the loaded magazine that the officer found in the
car. Bates was not arrested at this time. He was not arrested

until after the State indicted him on February 6, 2004.

{11} Renee Tate also testified at trial; she said that Bates
was her boyfriend at the time of the incident, and he regularly
used her car. She did not know whether he allowed others to use
her car. Tate identified Bates’ brother Mario as one of the
individuals in the photograph Sgt. Franczak found in her car. She
testified that Mario is Bates’ identical twin. Finally, Tate
stated Bates called her after the car was found and asked why she

had not reported it stolen.

{112} The jury found Bates guilty of failure to comply with an
order or signal of the police and possession of criminal tools.
The jury found that Bates did not intend to use the loaded magazine
in the commission of a felony. Finally, the jury found Bates not

guilty of intimidation.
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{1113} The trial court sentenced Bates to a prison term of four
years for failure to comply with an order or signal of a police
officer and to time served on the possession of criminal tools
charge. The trial court ordered the sentence to be served
concurrent to an eight month prison term Bates was serving in an

unrelated case.

SUGGESTIVE, UNRELIABLE IDENTIFICATION

{114} In his first assigned error, Bates asks this court to
reverse the trial court’s failure to exclude the unduly suggestive
single photograph as unreliable; he also challenges the in-court
identification.

{1115} This court has held the showing of a single photograph is
“certainly suggestive.”' In Stoval v. Denno,®? the United States
Supreme Court cautioned against the use of a single photograph.
This court also has recognized that the number of photographs shown
to a witness is one factor to be considered in determining the
likelihood of a misidentification.’

{116} A suggestive photograph alone goes to weight and not

admissibility. Under due process of law when a challenged

'State v. Nur (Sept. 17, 1992), Cuyahoga App. No. 61077.
2(1967), 388 U.S. 293, 87 S.Ct. 1967, 18 L.Ed.2d 1199.

SState v. Wells (Feb. 3, 1994), Cuyahoga App. No. 64575,
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identification is unreliable, then testimony as to the
identification and any identification in-court or out-of-court is
inadmissible.® Due process demands a “fair assurance against the

awful risks of misidentification.”®

{1117} Generally, identification testimony is properly admitted
unless the identification procedure was so impermissibly suggestive
that there was a substantial 1likelihood of irreparable
misidentification.® The court must consider the totality of the
circumstances surrounding the identification.’ 1In Neil v. Biggers,®
the United States Supreme Court set forth the following factors to
be considered in examining an identification procedure and its
impact:

wk** Whether under the ‘totality of the circumstances’

the identification was reliable even though the

confrontation procedure was suggestive. As indicated by

our cases, the factors to be considered in evaluating the

*Neil v. Biggers (1972), 409 U.S. 188, 93 S.Ct. 375, 34 L.Ed.2d 401.

*Manson v. Brathwaite, 432 U.S. 99, 97 S.Ct. 2243, 53 L.Ed.2d 140, citing the Dist.
Court’s Opinion at 527 F.2d at 371.

®See Simmons v. United States (1968), 390 U.S. 377, 88 S.Ct. 967, 19 L. Ed.2d
1247; State v. Barnett (1990), 67 Ohio App.3d 760; State v. Hill (1987), 37 Ohio App.3d 10.

’See Stovall v. Denno, supra; Foster v. California (1969), 394 U.S. 440, 89 S.Ct.
1127, 22 L. Ed.2d 402; United States v. Burgos (C.A.4, 1995), 55 F.3d 933; State v.
Fanning (1982), 1 Ohio St.3d at 20, citing State v. Jackson (1971), 26 Ohio St.2d 74,
paragraph two of the syllabus.
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likelihood of misidentification include the opportunity

of the witness to view the criminal at the time of the

crime, the witness’ degree of attention, the accuracy of

the witness' prior description of the criminal, the level

of certainty demonstrated by the witness at the

confrontation, and the length of time between the crime

and the confrontation. ***~°

{1118} Before the out-of-court identification testimony 1is
suppressed, the trial court must find that the procedure employed
was so impermissibly suggestive as to give rise to a very
substantial likelihood of misidentification.'® Moreover, although
the identification procedure may have contained notable flaws, this
factor does not, per se, preclude the admissibility of the
identification.'™ Thus, although the identification procedure is
suggestive, as long as the challenged identification itself is

reliable, it is admissible.'?

®Neil v. Biggers, supra.
’See, also, State v. Jells (1990), 53 Ohio St.3d 22, 27.

See Barnett, supra. See, also, State v. Hill, 37 Ohio App.3d at 14; State v.
Blackwell (1984), 16 Ohio App.3d 100.

1See State v. Merrill (1984), 22 Ohio App.3d 119, 121; State v. Moody (1978) 55
Ohio St.2d 64, 67.

2See Manson v. Brathwaite (1977), 432 U.S. 98, 97 S.Ct. 2243, 53 L. Ed.2d 140;
Moody, supra.
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{1119} Where a suspect has been confronted by a witness before
trial, that witness' identification of the suspect will be
suppressed if the confrontation procedure was unnecessarily
suggestive of the suspect's guilt and the identification was
unreliable under the totality of the circumstances.™ The required
inquiry is, therefore, two-pronged, with the first gquestion to be
asked being whether the initial identification procedure was
unnecessarily or unduly suggestive. Merely because a specific
procedure i1s unnecessarily suggestive does not per se render the

% The focus then shifts to

challenged identification inadmissible.
reli-ability, i.e., whether the out-of-court suggestive procedure
created a very substantial likelihood of misidentification.®
{120} we first begin with the fact that the single photograph
is suggestive. Sgt. Franczak testified he had a limited
opportunity to observe the suspect-driver, the suspect-driver
escaped, and there were two individuals in the vehicle described as
black males. Additionally, Sgt. Franczak testified he was 25 to 35

feet away from the suspect-driver and could not identify his

clothing, facial features, or characteristics. These facts under

B3See State v. Brown (1988), 38 Ohio St.3d 305, 310.
“See Manson, supra, and Moody, supra; Merrill, supra.

See Simmons v. United States (1968), 390 U.S. 377, 88 S.Ct. 967, 19 L.Ed.2d
1247.



Neil v. Biggers indicate the LEADS photograph identification was

unduly suggestive.

{121} Wwe recognize that the historical case law in Ohio under
State v. Moody and State v. Brown make it clear that a suggestive
procedure will not destroy the admissibility of an otherwise
reliable identification.

{122} In addressing the reliability issue, we must ask the
guestion, did Sgt. Franczak’s independent description of Bates
control the identification of Bates or did the other facts such as
the car, the cell phone, Bates’ girlfriend’s statements, and the
LEADS photograph influence Sgt. Franczak’s ultimate identification
of Bates as the suspect-driver. 1In resolving this question, we are
struck by the fact that Sgt. Franczak upon meeting Maurice Bates
face-to-face failed to immediately identify Bates as the driver.
Instead, Sgt. Franczak ran another LEADS photograph of Bates’

girlfriend’s brother, and released Bates.

{123} Although this might at first instance seem good police
work, it does raise concerns. Sgt. Franczak did not upon meeting
Bates arrest him and positively identify him. Instead, he let
Bates leave and focused his investigation on Tate’s brother. When
the brother did not fit the description, Sgt. Franczak refocused on

Bates.

{1 24} Additionally, we found further concern in the fact that

Sgt. Franczak did not at least state that Maurice Bates’ twin in
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the photograph resembled the suspect-driver, even a slight
resemblance. Tate testified they were identical twins.

{1125} Finally, the trial judge asked during the suppression
hearing whether there was a less suggestive reliable procedure. In
this case on these facts, we believe there was. Once Bates emerged
as a suspect, Sgt. Franczak could have easily enlisted a fellow
officer to pull the LEADS photograph and prepare an array that
included Bates. This crucial step would have been prudent and
would have comported with due process, especially since Sgt.
Franczak was the sole eyewitness and had a limited viewing time of
the suspect-driver from a far distance, and gave a general
description. But, more importantly, Sgt. Franczak had a number of
reasons to believe Bates was the driver before he saw the
photograph. This information stream tainted the single photograph
identification, which made the identification unreliable. These
facts would not be of concern but for the fact that there was
another person in the car.

CONCLUSION

{126} This opinion in no way suggests that single photograph
identification or show-up identifications are, per se, violative of
the due process clause. We are urging that this case is different.

Here, the officer had a general description of the driver that

could have fit many individuals.
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{127} In Manson v. Brathwaite,'® a single photograph
identification case, the undercover police offer, gave such a
reliable description that it enabled another officer to obtain the
photograph, and it was the single photograph that the witness-
policeman picked. It is important to note that the officer in
Manson v. Brathwaite was within two feet of his suspect. These
attendant factors enabled that court to conclude that the
identification was reliable. The Manson v. Brathwaite fact pattern
does not exist here. As such, we have not strayed from the holding
in Neil v. Biggers or Manson v. Brathwaite.

Judgment reversed and remanded for a new trial.

It is, therefore, ordered that said appellant recover of said
appellee his costs herein.

It is ordered that a special mandate be sent to said court to
carry this judgment into execution.

A certified copy of this entry shall constitute the mandate
pursuant to Rule 27 of the Rules of Appellate Procedure.

CHRISTINE T. McMONAGLE, J., CONCUR.

SEAN C. GALLAGHER, J., DISSENTS,
(SEE ATTACHED DISSENTING OPINION.)

16Supra.



PATRICIA ANN BLACKMON
ADMINISTRATIVE JUDGE

N.B. This entry is an announcement of the court’s decision.
See App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22. This decision
will be journalized and will become the judgment and order of the
court pursuant to App.R. 22 (E) unless a motion for reconsideration
with supporting brief, per App.R. 26(A), is filed within ten (10)
days of the announcement of the court's decision. The time period
for review by the Supreme Court of Ohio shall begin to run upon the
journalization of this court’s announcement of decision by the
clerk per App.R. 22(E). See, also, S.Ct.Prac.R. 1II, Section
2(A) (1) .
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SEAN C. GALLAGHER, J., DISSENTING:

{128} I respectfully dissent from the majority view finding

merit in appellant’s first assignment of error. I would affirm the



—14—
decision of the trial court as to that assignment of error and
affirm on the remaining assignments of error not addressed by the
majority.

{129} The majority finds the circumstances involving Sgt.
Franczak’s downloading of the LEADS photograph “suggestive,” and
thus finds the identification of Bates unreliable. I disagree.

{130} The majority properly notes that even a suggestive
photograph does not impact the admissibility of a reliable
identification. See Moody, supra, and Brown, supra. Here, I do
not believe the photo was suggestive, nor do I believe it rendered
the identification unreliable. This was simply a case of diligent
police work that paid off in the end.

{31} Wwhile one can argue that Sgt. Franczak should have
immediately arrested Bates if he “knew it was him” when he turned
up at the police station, this does not always happen in the course
of a police investigation. Bates purportedly turned up to
“explain” his situation. Sgt. Franczak, to his credit, did not
rush to Jjudgment, but rather first ruled out the ancillary
“suspect” suggested by Bates. Sgt. Franczak certainly was focused
on Bates, which is evidenced by the fact that he read Bates his
rights when Bates appeared at the station.

{1132} sgt. Franczak’s credibility should not be questioned
simply because he showed some sophistication in answering the cell

phone left in the auto, resulting in his learning the name
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“Maurice.” Nor should he be questioned for showing initiative and
talking to Tate to establish that Maurice had permission to use the
vehicle at the time of the incident.

{133} sgt. Franczak testified he was able to look specifically
at the driver’s face from 25 to 35 feet away and had a clear,
unobstructed view of Bates when he fled through the fence. This
formed the underlying basis of his identification.

{134} In this case, I find the majority’s concern about Sgt.
Franczak’s prior knowledge of specific facts related to Maurice at
the time of the downloading of the photograph unfounded. Officers,
as trained and experienced professionals, are often aware of
related facts that may or may not impact their judgment. This
prior knowledge is subject to cross-examination and an assessment
by the trial court as to reliability.'’

{1135} In my view, the alternative procedure for a photo array
suggested by the majority is inconsistent with the realities of
modern police investigations. Creating an independent photo array
by other officers is unduly burdensome. Further, it does not
insure a less “suggestive” identification process, as claimed.

Officers, who have limited time to investigate fresh cases, wuse

7 In this case, Sgt. Franczak’s factual knowledge about Maurice might have

explained a police focus on Maurice rather than on his twin, Mario, but Maurice’s twin
brother, Mario, was never a suspect. Thus, ancillary facts related to Maurice cannot be
said to have “poisoned” the underlying photo identification that was based on the initial
encounter.
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investigative techniques that provide information, such as LEADS.
The fact that a photograph can be downloaded, and often is, in many
police investigations does not automatically imply a suggestive
identification. This process is no different, or no more
suggestive, than when an officer wvisually sees a suspect on a
street corner several minutes or hours after an initial encounter,
or when an officer, upon arriving at a police district after an
encounter, happens to see a posted photograph and recognizes it as
that of the suspect.

{136} Since Sgt. Franczak had no way of knowing what image
would be depicted in the photograph prior to downloading, it is
unreasonable to require a photo array to avoid a perception that a
photo is potentially suggestive. The trial court’s analysis on
reliability and the determination of credibility by the trier of
fact, after rigid cross-examination, provide the best insurance

against unreliable identifications.
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