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MICHAEL J. CORRIGAN, J.:

{1} Appellant, James Storc (“appellant”), appeals the trial
court’s decision granting summary judgment to appellee, Office Max,
Inc.' (“Office Max”), on appellant’s negligence claims. Appellant
was injured while riding his bicycle on a sidewalk adjacent to
Office Max’s drive entrance. According to appellant, he was riding
his bicycle in the dark, at 10:30 p.m., when he fell into the hole
on the sidewalk. In appellant’s deposition, he testified that had
he been looking for the hole, he would have seen it and he would
have maneuvered his bicycle around it. He further testified that
there was nothing obstructing his view of the hole and that he did
not see it because he was not sure where he was looking when he was
riding his bicycle. Appellant was injured and later filed suit
against Office Max, alleging that they failed to maintain their
premises in a reasonably safe manner.

{12} The trial court granted Office Max’s motion for summary
judgment, finding that the hole was an open and obvious danger, to
which Office Max owed no duty to warn. Appellant now appeals,
citing two assignments of error.

I.

{13} For his first assignment of error, appellant contends

that the trial court erred in granting summary judgment to Office

! |t appears from the record that Day Drive Associates Limited owned the property
and Office Max leased the premises from that entity. For the purposes of this appeal,
Office Max is the real party in interest.



Max because the evidence showed that the danger was not open and
obvious. Appellant also contends, in his supplemental motion, that
there were “attendant circumstances” such as poor lighting and
visibility which contributed to his fall. Appellant’s contentions,

however, lack merit.

{14} The parties stipulated to appellant’s status as a
business invitee of Office Max; therefore, there is no dispute that
Office Max owed a duty to appellant to exercise ordinary care in
maintaining the premises in a reasonably safe condition. A
business owner “is under no duty to protect a person from known
dangers or dangers which are so obvious and apparent that the
person should reasonably be expected to discover them and protect
himself from them.” Jacobs v. Gateway Property Management,
Cuyahoga App. No. 84973, 2005-Ohio-1983, §15. The reasoning behind
this doctrine is “that the open and obvious nature of the hazard
itself serves as a warning” and the owner may “reasonably expect
others to discover the danger and take appropriate actions to
protect themselves.” 1Id.

{115} Appellant asserts that the trial court, in making the
determination whether the hole in the sidewalk was open and
obvious, should have considered attendant circumstances, such as
time, place, and surroundings, which contributed to his alleged
injury. In support of his assertion, he cites to Hamaoui v. Tops

Friendly Markets, Cuyahoga App. No. 85919, 2005-Ohio-6718, 920,



where a panel of this court reversed summary judgment to the

business owner, concluding that:

{16} “[olnly the trier of fact can determine whether the
subject pallet, was, as defendant claim[ed], an open and obvious
hazard or whether, as plaintiff arguel[d], it was an unreasonably
dangerous condition that defendant should have either warned him

about or eliminated altogether [sic] from the sales floor.”

{17} In Hamaoui, the plaintiff, a 315-pound man, stepped onto
a wooden pallet stacked with cans of soda at the defendant’s
grocery store. Id. at §2. While standing on the wooden pallet,
one of the wooden slats broke, causing the plaintiff to fall to the
floor and incur injuries to his arm and shoulder. Id. Although
the trial court granted summary judgment to the defendant, a panel
of this court reversed, opining that the plaintiff’s weight, the
plaintiff’s inability to do more to protect himself from a
potential danger of stepping onto the wooden pallet, and the
defendant’s possible knowledge that the structural weakness of the
slats created a dangerous condition by allowing it to remain on the
floor were all genuine issues of material fact wupon which
reasonable minds could disagree. Id. at 19. The dissenting
opinion, which is particularly persuasive, disagrees, stating as
follows:

{18 “I[Nlo evidence was produced which indicated the store
reasonably could foresee that anyone would choose to go around a

barrier, step onto a wooden pallet made of one-inch thick slats,



and pick up two cartons of soda to carry away, especially someone
of appellant’s bulk.” Id. at 24.

{19} Despite the holding in Hamaoui, this court is keenly
aware of the numerous, factually similar cases which have upheld
the open and obvious doctrine and applied it as a complete bar to
recovery. See, e.g., Simmers v. Bentley Constr. Co. (1992), 64
Ohio St.3d 642, 644, 597 N.E.2d 504; Brown v. Classic Ventures Food
Div., Inc., Cuyahoga App. No. 84656, 2005-Ohio-112, 915; Jacobs v.
Gateway Property Management, Cuyahoga App. No. 84973, 2005-Ohio-
1983, 9914-18; Jones v. Norfolk Southern Railroad Co., Cuyahoga
App. No. 84394, 2005-Ohio-879, 915; Phillips v. Goldstein, Cuyahoga
App. No. 82952, 2003-Ohio-5931, 13; Armstrong v. Best Buy Co.,
Lorain App. No. 01CA007848, 2001-Ohio-1934 (noting in particular
appellant’s testimony that had he looked down, he would have seen
the rail and avoided it).

{110} Here, the open and obvious doctrine is applicable.
First, appellant provided the trial court with no evidence that
Office Max knew or should have known about the sidewalk hole, that
there were any prior complaints about the hole, or that the hole
had been there such a long time so as to impute notice to Office
Max. Indeed, the only evidence before the trial court was
appellant’s deposition testimony. He testified that there was
nothing obstructing his view of the hole in the sidewalk, that he
could see it from far away, that he would have pedaled around the

hole had he seen it, and that he had no clue how the hole got there



or how long it had been there. His testimony simply does not
establish Office Max’s duty when he states that he does not know
what happened. This testimony fails to establish a duty and there
is no evidence that the hole was anything other than open and
obvious. Appellant’s first assignment of error is overruled.

IT.

{111} For his second assignment of error, appellant argues that
attendant circumstances precluded him from seeing the open and
obvious danger, such as the fact that it was dark and he was
unfamiliar with the area. However, poor lighting does not rebut
the presumption of the open and obvious danger. In fact, “darkness
is always a warning of danger, and may not be disregarded.” McCoy
v. Kroger Co., Franklin App. No. 05AP7, 2005-Ohio-6965, Y14, citing
Jeswald v. Hutt (1968), 15 Ohio St.2d 224, 227, 239 N.E.2d 37.
Darkness increases the care an ordinary person would exercise, not

decrease it.

{112} In addition, "attendant circumstances" are those
“distraction[s] that would come upon a pedestrian in the same
circumstances and reduce the degree of care an ordinary person
would exercise at the time." McCoy, 2005-Ohio-6965, at 915.
Taking the attendant circumstances together, they must “divert the
attention of the pedestrian, significantly enhance the danger of
the defect, and contribute to the fall.” Id. Here, there was no
evidence that appellant was distracted when he fell; indeed,

appellant testified that he did not know what he was watching when



he fell and that had he looked down, he would have seen the hole
and moved his bicycle around it. As 1in McCoy, the attendant
circumstances here are insufficient (and, in fact, nonexistent) “to
divert appellant's attention, significantly enhance the danger of
the hazard and contribute to the fall.” Id. at 91i6. Thus,
appellant’s second assignment of error i1s overruled and the
decision of the trial court granting summary judgment in favor of
Office Max is affirmed.

Judgment affirmed.

It is ordered that appellees recover of appellants their costs
herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court
directing the Common Pleas Court to carry this judgment into
execution.

A certified copy of this entry shall constitute the mandate

pursuant to Rule 27 of the Rules of Appellate Procedure.

MICHAEL J. CORRIGAN
JUDGE
COLLEEN CONWAY COONEY, J., CONCURS.

JAMES J. SWEENEY, P.J., DISSENTS
WITH SEPARATE OPINION.

N.B. This entry is an announcement of the court's decision. See
App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22. This decision will



be journalized and will become the judgment and order of the court
pursuant to App.R.22(E) unless a motion for reconsideration with
supporting brief, per App.R. 26(A), is filed within ten (10) days
of the announcement of the court's decision. The time period for
review by the Supreme Court of Ohio shall begin to run upon the
journalization of this court's announcement of decision by the
clerk per App.R. 22(E). See, also, S.Ct.Prac.R. II, Section
2(A) (1) .
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JAMES J. SWEENEY, P.J., DISSENTING:

{13} I respectfully dissent from the conclusion reached by the
majority in this case. Appellant has presented attendant
circumstances that allegedly contributed to his fall.
Specifically, he had never ridden his bike that particular route,
it was around 10:30 p.m., the sidewalk had no lights, and he did
not notice the hole in the sidewalk until he was lying on the

concrete following the crash.



{1 14} The majority concluded that there was no evidence that
Office Max knew or should have known about the sidewalk hole and
that if the appellant “had looked down, he would have seen the hole
and moved his bicycle around it.” While a jury may ultimately
agree with that conclusion, I believe this factual determination
must be resolved in favor of the appellant at this point.
Appellant is required to use care; however, he is not required to
constantly look downward. See Texler v. D.O. Summers Cleaners &
Shirt Laundry Co. (1998), 81 Ohio St.3d 677, quoting Grossnickle v.

Germantown (1965), 3 Ohio St.2d 96.

{1115} Viewing the circumstances as a whole, I cannot summarily
conclude that there is no genuine issue of fact as to whether
defendant negligently maintained a dangerous condition that
resulted in appellant’s injuries. See Klauss v. Marc Glassman,
Inc., Cuyahoga App. No. 84799, 2005-Ohio-1306; Collins V.
McDonald’s Corp., et al., Cuyahoga App. No. 83282, 2004-0Ohio-4074;
Olivier v. Leaf and Vine, Miami App. No.2004CA35, 2005-Ohio-1910,
at 31 (the determination of whether a hazard is latent or obvious
depends upon the particular circumstances surrounding the hazard.
In a given situation, factors may include lighting conditions,
weather, time of day, traffic patterns, or activities engaged in at
the time.)

{116} For this reason, I would sustain the assignment of error

and reverse and remand for further proceedings.
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